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JUDGES 


OF  THE 

SUPREME  COURT  OF  ONTARIO 

DURING  THE  PERIOD  OF  THESE  REPORTS. 


APPELLATE  DIVISION. 

First  Divisional  Court. 

The  Right  Hon.  Sir  William  Mulock,  K.C.M.G.,  P.C.,  G.J.O. 
The  Hon.  James  Magee,  J.A. 

“ Frank  Egerton  Hodgins,  J.A. 

‘‘  William  Nassau  Ferguson,  J.A. 

Robert  Smith^  J.A.* 

Second  Divisional  Court. 

The  Hon.  Francis  Robert  Latchford,  C.J. 

William  Ren  wick  Riddell,  J.A. 

“ “ William  Edward  Middleton,  J.A. 

“ Cornelius  Arthur  Masten,  J.A.  ‘ 

‘‘  “ John  Fosbery  Orde,  J.A. 

HIGH  COURT  DIVISION. 

The  Hon.  Richard  Martin  Meredith,  C.J.C.P.,  President. 

“ “ Hugh  Thomas  Kelly,  J. 

Haughton  Lennox,  J.f 
Hugh  Edward  Rose,  J. 

“ “ William  Alexander  Logie,  J. 

Herbert  McDonald  Mowat,  J. 

“ Robert  Grant  Fisher,  J. 

“ William  Henry  Wright,  J. 

Dayid  Inglis  Grant,  J. 


♦Appointed  a Judge  of  the  Supreme  Court  of  Canada,  18th  May. 

1927 

tDied  20th  July,  1927. 


MEMORANDA. 


Called  to  the  Bail 

lOtli  Fehruary,  1927. 

Edward  Walter  Tyrrill,  Edwin  Campbell  Snelgrove,  Edwin 
Stewart  Graham^  Donald  Mclnnes  McKenzie,  Hugh  Stuart  Clark. 

21st  April,  1927. 

Frank  Ervin  Duncombe  Wallace,  Harold  Kirby. 

19th  May,  1927. 

Samuel  Berger,  Harold  Charles  Featherston  Mockridge,  Edward 
Keil  Johnson  (with  honours). 

IGtli  June^  1927. 

Keil  Alexander  Delahey.  Alibert  St.  Aubin,  John  Newton  Hera- 
path  (bronze  medal  and  honours),  Joseph  Lucius  Gabriel  Keogh 
(honours),  David  Kilpatrick  Findlay,  Frank  John  Graham  Cun- 
ningham (honours),  Percival  Norman  Wallace  Currie,  John  Alex- 
ander Barnet  Dulmage,  James  Alexander  Haines,  Kenneth  Davison 
Haywood,  John  Johnston,  Martin  MacMurray  Kelso,  James 
Gerard  Mallon,  Gareth  Edward  Maybee,  Richard  Duke  Arnott*, 
Frank  Cecil  Forster,  William  Hugh  Mowat,  William  Martin  Pen- 
man^  John  Pezzack,  George  Carstairs  Richardes,  John  Stewart 
Donald  Tory  (C.V.K.  scholarship,  gold  medal,  honours),  Robert 
Gowan  Ferguson,  Gordon  Forin  Maclaren,  George  Vallance  Parney 
Shaver,  MTlliam  Francis  O’Connor  (special — N.S.),  Gaston  deLisle 
(special — Que.),  Hubert  Pothier  (special — Que.),  John  Prender- 
gast  O’Reilly,  Ewart  Gladstone  Dixon,  John  Douglas  Peck,  John 
Elton  Pritchard. 


ERRATA  ET  CORRIGENDA. 

Page  127,  13th  line  from  the  bottom,  for  199  ” read  190.” 
155,  9th  line  from  the  bottom,  1913  ” read  IOC)." 


CASES  REPORTED. 


A. 

A.  and  B.,  Ee  

Armand  v.  Carr  .(S.C.  Can.) 
Arnold,  Eex  v. . . ( App.  Div. ) 
Attorney-General  for  On- 
tario V.  Baby..  (App.  Div.) 

B. 

Baby,  Attorney- General  for 

Ontario  v (App.  Div.) 

Baines  v.  Harman..... 

(App.  Div.) 

Banque  Provinciate  du  Can- 
ada V.  Capital  Trust  Cor- 
poration   

Beaver  Consolidated  Mines 

Ltd.,  James  v 

Bennett,  Tucker  v 

Bertie^  Township  of,  Ee 

Sullivan  and  

Birkett  v.  Northern  Life  As- 
surance Co.  of  Canada 

(App.  Div.)  356, 

Bonnis,  Rex  v.  ..(App.  Div.) 

Boukydis,  Re  

Boys  V.  Star  Printing  and 

Publishing  Co 

(App.  Div.) 

Bratt  V.  Township  of  Mal- 
den   (App.  Div.) 

Brazilian  Traction  Light  and 
Power  Co.  Ltd.,  McLeod 

V 

British  Traders  Insurance 
Co.  Ltd.,  Carlino  v.  (Chrs.) 
Brooks  (Thomas)  & Son  v. 
Drury  (App.  Div.) 


Brown’s  (Allan)  Ltd.  and 
Dryall,  Re  267 

C. 

Cain,  Manners  v.(App.  Div.)  644 

Cairns  and  McNairn^  Ee 

(App.  Div.)  194 

Canadian  Hart  Products 

Ltd.,  Ee  (Bkcy.)  219 

Canadian  National  Eailway 

Co.,  Eichardson  v.  

(App.  Div.)  /^96 

Canadian  Performing  Eight 
Society  Ltd.  v.  Famous 
Players  Canadian  Corpor- 
ation Ltd (App.  Div.) 

280,-  614 

Capital  Trust  Corporation, 
Banque  Provinciale  du 


Canada  v 452 

Carlino  v.  British  Traders 
Insurance  Co.  Ltd. (Chrs.)  162 

Carlino  v.  Zimblarte  269 

Carr,  Armand  v.  (S.C.  Can.)  293 


Channel  Ltd.  v.  O’Cedar 

Corporation..  (App.  Div.)  525 

Chappus  V.  Town  of  La  Salle  564 

Cole  and  Knowles^  Ee 

(App.  Div.)  638 

Coleman,  Township  of,  and 
Northern  Ontario  Light 
and  Power  Co.  Ltd.,  Ee, 

(App.  Div.)  405 

Consumers’  Cas  Co.  of  Tor- 
onto, City  of  Toronto  v 

(App.  Div.)  336 


Cox,  Ee  426 

Craig,  Littleproud  v 182 


647 

293 
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1 
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223 

452 

420 

118 

107 

666 

189 

561 

592 

102 

253 

162 

192 


ONTARIO  LAW  REPORTS. 


viii 

Crocker,  Grooding  v 

(App.  Div.)  60 

D. 

D’Angelo,  Rex  V.  (App.  Div.)  512 
Darling,  Rex  v...(App.  Div.)  155 

De  Bruge,  Rex  v (Chrs.)  277 

De  Young,  Rex  v 

(-^PP*  Div.)  155 

Di  Ubaldo,  Montesanto  v.... 

(-^PP-  Div.)  610 

Dobenko,  Mellen  v 555 

Dominion  Sugar  Co.  v.  War- 

rell  (ApP-  Div.)  169 

Drury,  Thomas  Brooks  & 

Son  V (App.  Div.)  192 

Dryall,  Re  Allan  Brown’s 


Ltd.  and  267 

Dunkelman  v.  Lister  158 


E. 

Eaton,  Re  Rowan  and  

(^PP*  Div.)  245 

Electric  Steel  and  Metals  Co. 

Ltd.,  City  of  Welland  v 

(App.  Div.)  127 

Ellison,  Rex  v. (Chrs.)  459 

F. 

Famous  Players  Canadian 
Corporation  Ltd.,  Cana- 
dian Performing  Right 

Society  Ltd.  v 

(App.  Div.)  280,  614 

Foster  V.  Reaunie 

(-'^PP-  Div.)  63 

C. 

Gay  Co.  Ltd.  v.  Trick 

(App.  Div.)  8 

Globe  Land  Co.  v.  Heasli]).. 
(App.  Div.)  499 


[voL. 

Globe  & Rutgers  Fire  Insur- 
ance Co.  V.  Truedell 

(App.  Div.)  227 

Gooding  v.  Crocker  

(App.  Div.)  60 

Goulding  v.  Rabinovitch  .... 

(App.  Div.)  212,  607 

Green  v.  Tress  . (App.  Div.)  151 
Gregoire,  Rex  v.  (App.  Div.)  363 

H.  - 

Hallman,  Re  Shantz  and  .... 

(App.  Div.)  543 

Harman,  Baines  v 

(App.  Div.)  223 

Harrison,  Thomson  v 484 

Hayes  v.  Standard  Bank  of 

'Canada  461 

Haylow,  Murray  v 

(App.  Div.)  629 

Heaslip,  Globe  Land  Co.  v. 

(App.  Div.)  499 

Hogan  V.  Italian  Mosaic  and 

Tile  Co.  Ltd 101 

Hooper,  Rex  ex  rel.,  v.  Jack- 

son  (Ghrs.)  264 

Hughes  V.  J.  H.  Watkins  & 

Co.  448 

Hunter  v.  Thompson  185 

Hyatt  V.  Owens  (Chrs.)  489 

Hyde,  Whimbey  v 

■ : (App.  Div.)  399 

I. 

imperial  Varnish  and  Colour 
Co.  Ltd.  V.  City  of  Toronto 

(App.  Div.)  240 

Italian  Mosaic  and  Tile  Co. 

Ltd.,  Hogan  v 101 

J. 

Jackson,  Rex  ox  rel.  Hooper 

(Chrs.)  264 


V. 


LX.] 


CASES  EEPOETED. 


]X 


James  v.  Beaver  Consolidat- 
ed Mines  Ltd 420 

Jones,  Ee  (App.  Div.)  136 

K. 

Kirkpatrick  and  Moroughan, 

Ee  (^PP-  Eiv.)  495 

Knowles,  Ee  Cole  and  

(ApP-  Liv.)  638 

Kostuk  V.  National  Ben 

Franklin  Fire  Insurance 
Co (^PP-  Liv.)  56 

L. 

Labadie,  McMillan  v 

(App.  Div.)  624 

Lang  Shirt  Co.^s  Trustee  v. 

London  Life  Insurance  Co.  476 
La  Salle,  Town  of,  Chappus 

V  564 

Laurin,  Ee  ...(App.  Div.)  409 

Lemieux,  Ee  O’Connor  v 

(Chrs.)  365 

Liddiard,  Eex  v. (App.  Div.)  155 

Lister,  Dunkelman  v 158 

Littleproud  v.  Craig  182 

London  Life  Insurance  €o., 
Lang  Shirt  Cd.%  Trustee 

V  476 

M. 

MoCathern,  Eex  v 

(App.  Div.)  334 

McCoskey,  Eex  v 

(App.  Div.)  44 

McKittrick  Properties  Ltd., 

Ee  (Bkcy.)  132 

McLeod  V.  Brazilian  Trac- 
tion Light  and  Power  Co. 

Ltd 253 

McMillan  v.  Labadie  

(App.  Div.)  624 


McNairn,  Ee  Cairns  and  .... 

(App.  Div.)  194 

Malden,  Township  of,  Bratt 

V (App.  Div.)  102 

Manners  v.  Cain. (App.  Div.)  644 


Martin,  Eex  v.  ., (iChrs.)  577 

Mellen  v.  Dobenko  555 

Millar,  Ee  434 


Montesanto  v.  Di  Ubaldo  .... 

(App.  Div.)  610 

Moroughan,  Ee  Kirkpatrick 

and  (App.  Div.)  495 

Murray  v.  Haylow  

(App.  Div.)  629 

N. 

National  Ben  Franklin  Eire 
Insurance  Co.,  Kostuk  v... 

(App.  Div.)  56 

Nixon  V.  O’Callaghan  

(App.  Div.)  76 

North  American  Life  Assur- 
ance Co.,  O’Donnell  v 502 

Northern  Life  Assurance  Co. 

of  Canada,  Birkett  v 

(App.  Div.)  356,  666 

Northern  Ontario  Light  and 
Power  Co.  Ltd.,  Ee  Town- 
ship of  Coleman  and  

(App.  Div.)  405 

O. 

O’Callaghan,  Nixon  v 

(App.  Div.)  76 

O’Cedar  Corporation,  Chan- 
nel Ltd.  V (App.  Div.)  525 

O’Connor  v.  Lemieux,  Ee.... 

(Chrs.)  365 

O’no'iinell  V.  North  Ameri- 
can Tj’fe  A,ssurance  (k> 502 

O’Eeilly  (T.E.)  Ltd.,  He 

‘ (Bkcy.)  649 

(Chrs.)  189 


Owens,  Dvatt  v. 


X 

V. 

Packer,  Ee  

(App.  Div. — Bkcy.)  402 

Pieper  v.  Zinkann  443 

Pocock,  Eex  v (Ohrs.)  459 

Public  Utilities  Commission 
of  Thorold  and  Town  of 
Thorold,  Ee  (Chrs.)  429 

E. 

Eabinovitch,  Goulding  v. 

(App.  Div.)  212,  607 

Eeady,  Ee  Smith  and 

(App.  Div.)  617 

Eeaume^  Foster  v 

(App.  Div.)  63 

Eex  V.  Arnold  ..(App.  Div.)  582 
Eex  V.  Bonnis....  (App.  Div.)  189 
Eex  V.  D’Angelo  (App.  Div.)  512 
Eex  V.  Darling  (App.  Div.)  155 

Eex  V.  De  Bruge  (Chrs.)  277 

Eex  V.  De  A^oiing  

(App.  Div.)  155 

Eex  V.  Ellison  (Chrs.)  459 

Eex  V.  Gregoire. (App.  Div.)  363 
Eex  V.  Liddiard.(App.  Div.)  155 

Eex  V.  McCathern  

(App.  Div.)  334 

Eex  V.  McCoskey (App.  Div.)  44 

Eex  V.  Martin  (Chrs.)  577 

Eex  V.  Pocock  (Chrs.)  459 

Eex  V.  Eutherforcl,  Ee  

(App.  Div.)  654 

Eex  V.  Stark  ....(App.  Div.)  375 
Eex,  Tiny  Separate  School 

Trustees  v (App.  Div.)  15 

Eex  ex  rel.  Hooper  v.  Jack- 

son  (Chrs.)  264 

Eicharclson  v.  Canadian  Na- 
tional Eailway  Co 

(App.  Div.)  296 

Eobinson,  Sentinel  - Eeview 
Co.  Ltd.  V (Chrs.) 


[voL. 

Enwan  and  Eaton,  Ee  

(App.  Div.)  245 

Eutherford,  Ee  Eex  v 

(App.  Div.)  654 

S. 

St.  John’s  Church,  Ee  491 

Sentinel-Eeview  Co.  Ltd.  v. 

Eobinson  (Chrs.)  93 

Shantz  and  Hallman,  Ee  

(App.  Div.)  543 

Simpson,  Ee  310 

Smith  and  Eeady,  Ee  

(App.  Div.)  617 

Standard  Bank  of  Canada, 

Hayes  v 461 

Star  Printing  and  Publish- 
ing Co.,  Boys  V 

(App.  Div.)  592 

Stark,  Eex  v (App.  Div.)  375 

Stout  and  City  of  Toronto, 

Ee (App.  Div.)  313 

Sullivan  and  Township  of 

Bertie,  Ee  107 

Sun  Life  Assurance  Co.  of 

Canada,  Teasdall  v 

(App.  Div.)  201 

T. 

Teasdall  v.  Sun  Life  Assur- 
ance Co.  of  Canada  

(App.  Div.)  201 

Thompson,  Hunter  v 185 

Thomson,  Ee  ....(App.  Div.)  165 

Thomson  v.  Harrison  484 

Thorold,  Town  of,  Ee  Public 
Utilities  Commission  of 

Thorold  and (Chrs.)  429 

Tierney,  Ee  652 

Tiny  Separate  School  Trus- 
tees V.  The  King  

(App.  Div.)  15 
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93 
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CASES  KEPOETED. 


XI 


Toronto,  City  of,  v.  Consum- 
ers’ Gas  Co.  of  Toronto  .... 

(App  .Eiv.)  336 

Toronto,  City  of,  Imperial 
Varnish  and  Colour  Co. 

Ltd.  V (App.  Div.)  240 

Toronto,  City  of,  Ee  Stout 

and  (App.  Div.)  313 

Tress,  Green  y...(App.  Div.)  151 

Trick,  Gay  Co.  Ltd.  v 

(App.  Div.)  8 

Truedell,  Globe  & Eutgers 

Fire  Insurance  Co.  v 

(App.  Div.)  227 

Tucker  v.  Bennett  118 


W. 

Warrel],  Dominion  Sugar 

Co.  V (App.  Div.)  169 

Watkins  (J.  H.)  & Co., 

Hughes  V.  448 

Welland,  City  of,  v.  Electric 
Steel  and  Metals  Co.  Ltd. 

(App.  Div.)  127 

Whimbey  v.  Hyde  

(App.  Div.)  399 

Woods  V.  Woods  438 

Wythe,  Ee (App.  Div.)  323 

Z. 

Zimblarte,  Carlino  v 269 

Zinkann,  Pieper  v 443 


CASES  CITED 


A. 


57, 


Page. 
. 71 
. 89 
58 


Name  of  Case,  Where  Reported. 

Abouloff  V,  Oppenheimer 10  Q.B.D.  295  

Adam  v.  Ward  [1917]  A.C.  309 

Adams  v.  Glen  Falls  Insurance  Co.  37  O.L.R.  1 56, 

Adams  v.  London  Improved  Motor 

Coach  Builders  Ltd [1921]  1 K.B.  495 293, 

Adams  Shoe  Co.  Ltd.,  Re 54  O.L.R.  625,  4 C.B.R.  375... 

Adamson  v.  Armitage 19  Ves.  416  138,  141, 

Agency  Co.  v.  Short  13  App.  Cas.  793 

Ainsworth  v.  Ritt  38  Cal.  89  

Alton  V.  Stephen  1 App.  Cas,  456  340 

Allard  v.  Selfridge  & Co [1925]  1 K.B.  129  523 

Alleyn  v.  Barthe  [1922]  1 A.C.  215  1,  2,  3,  4,  7 

Allgood  V.  Blake  L.R.  8 Ex.  160  146,  147 

Ames  V.  Conmee  10  O.L.R.  159,  12  O.L.R.  435... 

Anderson  v.  Elgie 6 O.L.R.  147  653, 

Anglo-Egyptian  Navigation  Co.  v. 

Rennie  L.R.  10  C.P.  271 608, 

Appleby  v.  Myers  L.R.  2 C.P.  651  607, 

Arthur,  Trustees  R.C.  School  of,  v. 

Arthur  ,21  O.R.  60  

Assicurazioni  Generali  de  Trieste  v. 


295 

222 

146 

545 

161 


321 

654 

609 

609 

28 


Assurance  Corpora- 


[1907]  2 K.B.  814 

2 Ex.  D.  441  

L.R.  5 H.L.  524  . . 
[1908]  A.C.  411  •. 
Ex.  217  


138, 


238 

340 

3 

150 

3 


Empress 
tion  Ltd. 

Atkinson  v.  Newcastle  and  Gates 

head  Waterworks  Co 

Attorney-General  v.  Campbell 

Attorney-General  v.  Jefferys  

Attorney-General  v.  Napier  6 

Attorney-General  v.  Pontypridd 

Waterworks  Co [1908]  1 Ch.  388  432 

Attorney-General  for  Canada  v.  City 

of  Toronto  23  Can.  S.C.R.  514 576 

Attorney-General  for  Manitoba  v. 

Attorney-General  for  Canada  . . [1925]  A.C.  561  2 

Attorney-General  for  Ontario  v.  At- 
torney-General for  the  Domin- 
ion   [1896]  A.C.  348 

Attorney-General  for  Ontario  v.  To- 
ronto Junction  Recreation  Club 8 O.L.R.  440  , . 

Augustine  Automatic  Rotary  En- 
gine Co.  V.  Saturday  Night  Ltd.  36  O.L.R.  551, 


16 

383 


38 


Avery  v.  Borden  6 E.  & B.  953 


O.L.R.  619... 
592,  600,  601, 


604 

55 


B. 

B.  V.  B 8 Times  L.R.  636  441 

Badalato  v.  Trebilcock  53  O.L.R.  359  499,  500,  501 

Baeder  and  Canadian  Order  of 

Chosen  Friends,  Re  36  O.L.R,  30  326,  332 

Baily  v.  De  Cresipigny  ..L.R.  4 Q.B.  180  215,  216 

Baker  v.  Adam  102  L.T.R.  248  162,  164 

Ball,  In  re  40  Ch.  D.  11  621 

Bank  of  Bengal  v.  Fagan  5 Moore’s  Ind.  App.  27  

462,  468,  469,  470 

Bank  of  British  North  America  v. 

Mallory  17  Gr.  102  491 


XIV 
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Name  of  Case.  Where  Reported.  Page. 

Bank  of  Toronto  v.  Nixon  4 A.R.  346  174, 

Banks,  Re  42  O.L.R.  64 

Banks  v.  Goodfellow  L.R.  5 Q.B.  549  ..629,  631, 

Bannerman  v.  Binks  57  O.L.R.  265  

Barber  (Lionel)  and  Co.  Ltd.  v. 

Deutsche  Bank  (Berlin)  London 

Agency  33  Times  L.R.  543  

Bareham  v.  The  King 26  Can.  Crim.  Cas.  211  . . . .583, 

Barkworth  v.  Barkworth  75  L.J.  Ch.  754  621 

Barnes  v.  Glenton [1899]  1 Q.B.  885  166 

Barnett  v.  Cohen  [1921]  2 K.B.  461  76 

Barrs  v.  Jackson  1 Y.  & C.  Ch.  585  70 

Barry  v.  Butlin  2 Moo.  P.C.  480 

Barthe  v.  Alleyn-Sharples  60  Can.  S.C.R.  1 


180 

328 

634 

456 


79 

589 


44  O.L.R.  155  .'.  . . .8,  10 


632 
2,  7 
, 14 


539 

627 

613 


34 


Basil  V.  Spratt 

Battle  Creek  Toasted  Corn  Flake 
Co.  Ltd.  V.  Kellogg  Toasted 

Corn  Flake  Co 54  O.L.R.  537  .... 

Beaufort  v.  Ashburnham  13  C.B.N.S.  598  . . 

Bebee  v.  Sales  32  Times  L.R.  413 

Beemer  v.  Village  of  Grimsby 12  A.R.  225  573 

Belleville  R.C.  School*  Trustees  v. 

Belleville  School  Trustees  ....  10  U.C.R.  469  

Belleville  Separate  School  Trustees 

V.  Grainger  25  Gr.  570  

Besinnett  v.  White  57  O.L.R.  171,  58  O.L.R.  125  . . 

Betts  V.  Armstead 20  Q.B.D.  771 

Birt  V.  Barlow  1 Doug.  171  

Bizeau  v.  Canadian  National  Rail-j  - I I ! j i ! 

way  Co.  and  Aziz  59  O.L.R.  549  269, 

Black  V.  Imperial  Book  Co 5 O.L.R.  184  288,  290, 

Blackwood  v.  The  Queen  8 App.  Cas.  82  

Blakeley  v.  Muller  & Co [1903]  2 K.B.  760,  note 609 

Blamford  v.  Blamford  3 Bulst.  98,  103  151 

Bloor  Street  Widening,  Re  58  O.L.R.  230  

Boddington  v.  Castelli  1 E.  & B.  879  162, 

Boland  v.  Canadian  National  Rail- 
way Co 59  O.L.R.  486,  31  O.W.N.  121, 

[1927]  A.C.  198  

Bonanza  Creek  Gold  Mining  Co. 


,30,  34 
. . 246 
. . 514 
. . 558 


276 

291 

1 
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7 O.L.R.  149,  8 Can.  Crim  Cas. 


Rex  V.  Watson  

Rex  V.  Webb  

Rex  V.  West  

Rex  V.  Williams 

Rex  ex  rel.  Martin  v.  Jacques  . . . . 

Reynolds  v.  Foster  

Rice  V.  Provincial  Insurance  Co.. 
Rice  Lewis  & Son  Ltd.  v.  George 

Rathbone  Ltd 

Richard  (Placide),  In  re 

Rickey  v.  City  of  Toronto 

Ridsdale  and  Brush.  In  re 

Riverdale  Garage  Ltd.  v.  Village 

of  Norwich  

Robins  v.  National  Trust  Co 

Roche  V.  Johnson  


101  189 

6 C.  & P.  653  364 

2 Lew.  C.C.  196 514- 

34  O.L.R.  368,  35  O.L.R.  95.656,  660 

10  Can.  Crim.  Cas.  330 191 

4 O.W.N.  1112  265 

3 O.W.N.  983.  4 O.W.N.  694..  183 

7 U.C.C.P.  548  58 

27  O.L.R.  630  223,  224,  226 

38  Can.  S.C.R.  394 183 

30  O.L.R.  523  242 

22  U.C.R.  122  28 


53  O.L.R.  497  222 

ri9271  2 D.L.R.  97 600 

53  Can.  S.C.R.  18 71 
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Rockingham,  Sisters  of  Charity  of, 

V.  The  King 

Rogers  v.  Hosegood  


Where  Reported. 


Page. 


Rogers  and  McFarland,  Re. 

Rose  V.  Peterkin 

Rosier  v.  Hilbery  

Ross  V.  Chandler  


Rothes  (Countess  of)  v.  Kirkcaldy. 

Routledge  v.  Low  

Ruel  V.  Tatnell  

Russell  V.  French  

Rutherford,  Re 

Ryan  v.  McGregor  

Ryan  v.  Ross  

Ryder  v.  Wombwell  


[1922]  2 A.C.  315  108,  115 

[1900]  2 Ch.  388.. 116,  245,  246, 

249,  251 

19  O.L.R.  622 643 

13  Can.  S.C.R.  677 485,  488 

[1925]  Ch.  250  365,  368 

19  O.L.R.  584,  45  Can.  S.C.R. 

127  ?.470,  471 

7 App.  Cas.  694  340 

L.R.  3 H.L.  100 290 

43  L.T.R.  507  599 

28  O.R.  215  223,  224,  226 

34  O.L.R.  395  185,  186,  187 

58  O.L.R.  213  293,  294,  296 

22  Commonwealth  L.R.  1 599 

L.R.  4 Ex.  32  55 


S. 


S.,  Re 14  O.L.R.- 536  401,  402 

St.  Thomas  Cabinets  Ltd.,  Re 50  O.L.R.  492  403,  404 

Salkeld  v.  Johnson  2 Ex.  256  616 

Salmon  v.  Salmon  [1897]  A.C.  22  333 

Sanderson  v.  Collman  4 Man.  & G.  209  450 

Sanderson  and  Township  of  So- 

phiasburgh.  Re  38  O.L.R.  249  198 

Schintz,  In  re  .95  L.J.Ch.  393  366,  368 

Schmidt  v.  Pettit 1 McArthur  (Dist.  of  Colum- 
bia) 179  161 

Schmidt  V.  Wilson  & Canham  Ltd. . 47  O.L.R.  194,  48  O.L.R.  257..  218 

Schofield  V.  Mayor  etc.  of  Bolton..  26  Times  L.R.  230 297,  305 

Scottish  Vacuum  Cleaner  Co.  Ltd. 

V.  Provincial  Cinematograph 

Theatres  Ltd 32  R.P.C.  353  543 

Selick  V.  New  York  Life  Insurance 

Co 48  O.L.R.  416  57,  59 

Shaffer  v.  Richardson’s  Adminis- 
trator   27  Ind.  122  401 

Shannahan  v.  Brown 13  O.W.N.  447  192,  193,  194 

Shilson  V.  Northern  Ontario  Light 

and  Power  Co.  Ltd 45  O.L.R.  449  299 

Shipton  Anderson  & Co.  and  Har- 
rison Brothers  & Co.’s  Arbitra- 
tion, In  re  [1915]  3 K.B.  676  215 

Simpson  v.  Thomson  ! 3 App.  Cas.  279  237 

Sintzenick  v.  Lucas  1 Esp.  43  70 

Smith  V.  Hunt 5 O.L.R.  97  ' 660 

Smith  V.  Lloyd  9 Ex.  562  553 

Smith  V.  McGugan  21  A.R.  542  185,  188 

Smith  & Sons  Ltd.  v.  May 54  O.L.R.  21 61 

Smith  V.  Provincial  Treasurer  for  i 

Nova  Scotia  58  Can.  S.C.R.  570  2,  7 

Smith  V.  Rogers  30  O.R.  256  253,  262 

Smith  V.  Smith  8 O.R.  677  617,  618,  619 

Smith  V.  Streatfeild  [1913]  3 K.B.  764  10 

Smithies  v.  Bridge  [1902]  2 K.B.  13  514 

Snowdon,  Exp 17  Ch.D.  44  122 

Soci^te  (jen^rale  de  Paris  v.  Drey- 
fus Brothers  37  Ch.D.  215  372 

Soci^te  G6n6rale  de  Paris  v.  Wal- 
ker   11  App.  Cas.  20  253,  260 

Somerville  v.  .®tna  Life  Insurance 

Co.  of  Hartford  21  O.L.R.  276  511 

Spade  V.  Hawkins  60  Ind.  App.  388  401 

Sproule,  Re  12  Can.  S.C.R.  140  579 

Stack  V.  T.  Eaton  Co 4 O.L.R.  335  500 
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Stair  and  Yolles,  Re  57  O.L.R.  338  647,  648 

Standard  Pharmacy  Ltd.,  In  re....  7 C.B.R.  424  219,  221 

State  V.  De  Fonti  82  Atl.  Repr.  722  517 

State  V.  Googin  117  Maine  102  584 

State  V.  Littlefield  70  Maine  452  397 

Steacy,  Re  52  O.L.R.  579  419 

Stephenson  v.  Parkdale  Motors....  55  O.L.R.  680  269,  273 

Stevenson  v.  Green  58  O.L.R.  546  644,  647 

Stewart  v.  Pinkelstone  206  Mass.  28  116 

Stewart  v.  Garnett  3 Sim.  398  139 

Stewart  v.  Rhodes  [1900]  1 Ch.  386  491 


Stewart  (Alexander)  & Son  of  Dun- 
dee Ltd.  V.  Westminster  Bank.  [1926]  W.N.,271  471 

Stinson  v.  Mackendrick  55  O.L.R.  358  61 

Stirling  v.  Burdett  [1911]  2 Ch.  418  ..118,  123,  124,  125 

Stonehouse  v.  Masson [1921]  2 K.B.  818  523 

Stourton  v.  Stoiirton  8 DeG.  M.  & G.  760  412 

Stubbs  V.  Holywell  Railway  Co.  . . . L-R.  2 Ex.  311  608 

Studebaker  Corporation  of  Canada 

Ltd.  and  City  of  Windsor,  Re.  . 46  O.L.R.  78  407 

Sun  Life  Assurance  Co.  of  Canada 

and  McLean,  Re  . . . ‘ 15  O.W.N.  393  667 

Sutherland  v.  Stopes  [1925]  A.C.  47 95,  592,  600,  606 

Sydney  Post  Publishing  Co.  v. 

Kendall  43  Can.  S.C.R.  461  592 


T. 


Taggart,  Re 

Talbot  V.  Poole  

Tatham,  Re  

Tatersall  v.  People’s  Life  Insur- 
ance Co 

Taylor  v.  Caldwell  

Teasdall  v.  Sun  Life  Assurance  Co. . 

Tennant  v.  Smith  

Thellusson  v.  Rendlesham  

Thiede  v.  The  State  

Thomas,  In  re  

Thomson  v.  Advocate  General  .... 
Toronto,  City  of,  v.  J.F.  Brown  Co.. 
Toronto,  City  of,  v.  Grand  Trunk 

Railwav  Co 

Toronto,  City  of,  v.  Jarvis  

Toronto  City  Corporation  v.  Virgo. 
Toronto  Club  v.  Dominion  Bank, 
Toronto  Club  v.  Imperial  Bank 
of  Canada,  Toronto  Club  v.  Im- 
perial Trusts  Co.  of  Canada. . . . 
Toronto  Electric  Light  Co.  v. 

Canadian  Stewart  Co.  Ltd 

Toronto  Electric  Light  Co.  v.  City 

of  Toronto  

Toronto  Railway  Co.  v.  The  King, 

Townsend  v.  Sargeant  

Treharne  v.  Layton  

Trimble  v.  Hill  

Trust  and  Loan  Co.  v.  Stevenson.. 

Tuckey  v,  Hawkins  

Turner  v.  Bowley  and  Son  

Tyrrell  v.  Painton  


41  O.L.R.  85  412 

15  P.R.  274  627 

2 O.L.R.  343  312 

9 O.L.R.  611,  11  O.L.R.  326  ...  211 

3 B.  & S.  826 217 

60  O.L.R.  201  356,  362 

[1892]  A.C.  150 316 

7 H.L.C.  429 145 

182  N.W.  Repr.  570 516 

ri912]  2 Ch.  348  491 

12  Cl.  & F.  1 2,  3 

55  Can.  S.C.R.  153  114 

13  O.L.R.  12  ..,.624,  625,  627,  628 

25  Can.  S.C.R.  237 485,  488 

[1896]  A.C.  88  16 


25  O.L.R.  330  470,  472 

22  O.W.N.  507  132 

33  O.L.R.  267,  [1917]  A.C.  84..  341 

[1917]  A.C.  630  514 

29  O.W.N.  381  183 

L.R.  10  Q.B.  459  622,  623 

5 AT3P.  Cas.  342  600 

20  A.R.  66  167 

4 C.B.  655  188 

12  Times  L.R.  402  78 

[1894]  P.  151  . 633 


U. 


Union  Bank  of  Canada  v.  Clark...  43  Can.  S.C.R.  299  166 

Union  Colliery  Co.  v.  The  Queen. . . 31  Can.  S.C.R.  81,  4 Can.  Crim. 

Cas.  400  377,  380,  399 
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United  Exhibitors  of  Canada  Ltd., 

In  re  27 


Where  Reported. 


Page. 


Upper  Canada  College  v.  Smith...  61 
Usher’s  Wiltshire  Brewery  Ltd.  v. 

Bruce  ..[1915] 


O.W.N.  142,  28  O.W.N.  231, 

5 C.B.R.  200  

Can.  S.C.R.  413  


A.C.  433 


403 

273 

316 


V. 

Vansittart  v.  Vansittart  27  L.J.  Ch.  289,  119  R.R.  109..  441 

Venables  v.  Baring  Brothers  & Co..  [1892]  3 Ch.  527  470 

Verdun,  City  of,  v.  Yeoman  [1925]  S.C.R.  177  310 


W. 

Wakefield  v.  Maffet  10  App.  Cas.  422  622 

Wakelin  v.  London  and  South 

Western  Railway  Co 12  App.  Cas.  41 304 

Walkeam,  Re  58  O.L.R.  141  173,  175,  176,  181 

Walker  (Hiram)  & Sons  Ltd.  ana 

Town  of  Walkerville.  Re 40  O.L.R.  154  407 

Walker  (Peter)  & Son  Limited  v. 

Hodgson [1909]  1 K.B.  239  600,  605 

Walker  v.  Reith  43  Sc.  L.R.  245  318 

Wallace,  Re 30  O.W.N.  264  139 

Wallace  v.  Pettit  55  O.L.R.  82  300  310 

Walls  V.  Atcheson  3 Bing.  462  154 

Ward  V.  Laverty  [1925]  A.C.  101  409,  414 

Warwick  v.  Sheppard  39  O.L.R.  99  645 

Waters  v.  Earl  Thanet 2 Q.B.  757  187 

Watson  V.  McEwan  [1905]  A.C.  480 77,  85 

Watson  V.  Severn  6 A.R.  559  207 

Watts  V.  Atlantic  Mutual  Life  In- 
surance Co 31  U.C.C.P.  53  211 

Wells  V.  London  Tilbury  and  South- 

end  Railway  Co 5 Ch.  D.  130 244 

Wemyss  v.  Hopkins  L.R.  10  Q.B.  378  376 

West  (F.E.)  & Co.,  Re 50  O.L.R.  631,  2 C.B.R.  3 219,  220 

West  v.  Hughes  .58  O.L.R.  183  245 

West  of  England  Fire  Insurance 

Co.  v.  Isaacs  [1897]  1 Q.B.  226  ..229,  234,  238 

Westfield  Bank,  President  etc.  of, 

V.  Cornen  37  N.Y.R.  (10  Tiff.)  320,  1022..  469 

Wheeler,  Re 59  O.L.R.  223 245,  246 

Whelan  v.  The  Queen  28  U.C  R.  2 9 

Whimbey  v.  Whimbey  14  O.W.N.  128,  45  O.L.R.  228..  400 

Whitcomb  v.  Whiting  2 Doug.  652  165,  168 

White  V.  Hill  L.R.  4 Eq.  265  622 

Whitehall  Court  v.  Ettlinger  [1920]  1 K.B.  680  216 

Whitehorn  v.  Canadian  Guardian 

Life  Insurance  Co 19  O.L.R.  535  211,  356,  361 

Wilcox  V.  Wilcox  16  D.L.R.  491 511 

Wilkes  V.  Spooner  .[1911]  2 K.B.  473...* 115 

Williams  and  Ancient  Order  of 

United  Workmen,  In  re 14  O.L.R.  482  328 

Williams  v.  Great  Western  Rail- 
way Co L.  R.  9 Ex.  157  299 

Williams  v.  Lloyd  1 W.  Jones  179 215 

Williams  v.  Stephenson  33  Can.  S.C.R.  323  76 

Williams  v.  Stott  1 Cr.  & M.  675  599 

Wills  V.  Carman  17  O.R.  223  592 

Wills  V.  Palmer 53  W.R.  169 510 

Willyams  v.  Scottish  Widows  Fund 

Life  Assurance  Society  52  J.P.  471 510 

Wilson  V.  Andrew  6 U.C.C.P.  428  491 

Wilson  V.  London  Free  Press  Print- 
ing Co 44  O.L.R.  12  593,  599 
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Winans  v.  Attorney-General  [1910]  A.C.  27  2,  7 

Windatt  and  Georgian  Bay  and  Sea- 
board Railway  Co.,  Re  4 O.W.N.  895,  23  O.W.R.  509..  118 

Windsor,  City  of,  v.  McLeod  [1926]  S.C.R.  450 2 

Wing  V.  Angrave  8 H.L.C.  183  426,  428 

Winnipeg  City  Corporation  v.  Bar- 
ret   [1892]  A.C.  445  17 

Winton  v.  Cornish  5 Hammond  (Ohio)  477 161 

Wolmershausen,  Re  62  L.T.R.  541  165,  168 

Wood  V.  Odessa  Waterworks  Co 42  Ch.D.  636  420  423,  425 

Woodcock  V.  Duke  of  Dorset  3 Bro.  C.C.  569,  29  E.R.  704.. 

617,  620,  621 

Woodruff  V.  Attorney-General  for 

Ontario [1908]  A.C.  508  2 

Woodward  V.  Dowse 10  C.B.N.S.  722  399,  401,  402 

Wright  V.  Fonda  & Higgins 44  Mo.  App.  634  175 

Wrighton,  Re  8 O.L.R.  630  324 


Y. 

Yonge  V.  Toynbee  [1910]  1 K.B.  215  368 


Z. 


Zdrahal  v.  Shatney  . . . . 


....7  D.L.R.  554 


555,  659 


REPORTS  OP  CASES 


DETERMINED  IN  THE 

SUPREME  COURT  OF  ONTARIO 

(APPELLATE  AND  HIOH  COURT  DIVISIONS.) 


[APPELLATE  DIVISION.] 

Attorney- General  for  Ontario  v.  Baby. 

Succession  Duty — Property  Passing  on  Death — Will  of  Person  Domi- 
ciled in  Ontario — Bequest  to  Wife — ''Successor'’ — "Succession” — 
"Transmission" — Personal  Property  Physically  Situate  in  Foreign 
Country  — MoMlia  Sequuntur  Personam  — Succession  Duty  Act, 
Jt.S.0. 1914,  ch.  24,  secs.  3,  8 — Intra  Tires. 

The  judgment  of  Orant,  J.,  59  O.L.R.  181,  was  affirmed. 

Held,  that  the  Province  had  the  right  to  tax  the  succession  to  certain 
Canadian  securities,  the  property  of  a British  subject  domiciled  in 
Ontario,  and  bequeathed  by  his  will  to  his  wife,  also  domiciled  in 
Ontario. 

Sections  3 and  8 of  the  Succession  Duty  Act,  R.iS.O.  1914,  ch.  24,  con- 
sidered, and  Alleyn  v.  Barthe,  [1922]  1 A.C.  215,  applied  and  followed. 
The  meaning  of  “ succession  ” and  “ transmission  ” discussed. 

Appeal  by  the  defendants  from  the  iud^ment  of  Grant.  J., 
59  O.L.K.  181. 

October  11,  12,  13.  The  appeal  was  heard  by  Mulock,  O.J.O., 
Magee,  Hodgins,  Ferguson,  and  Smith,  JJ.A. 

J.  H.  Rodd,  K.C.,  and  R.  S.  Rodd,  for  the  appellants,  contended 
that  the  trial  Judge  erred  in  holding  that  movables  situate  outside 
the  Province  of  Ontario  were  taxable  under  the  Succession 
Duty  Act,  E.S.O.  1914,  ch.  24.  The  situs  of  the  movables  should 
determine  the  question  whether  or  no  they  are  taxable.  Securi- 
ties situate  outside  the  Province,  although  the  money  secured  is 
payable  in  Ontario,  are  not  taxable  under  the  Succession  Duty 
Act.  The  Act  imposes  a probate  or  estate  tax;  a mere  charge  for 
the  granting  of  administration ; in  etfect,  a property  tax ; there- 
fore no  property  outside  the  Province  is  taxable.  Blachwood  v. 
l^he  Queen  (1882),  8 App.  Gas.  82,  shews  that  the  maxim  mohilia 
sequuntur  personam  does  not  apply  to  cases  of  succession  duty. 
The  Succession  Duty  Act  is  Ultra  vires  of  the  Legislature,  since 
it  does  not  impose  a direct  tax  nor  is  it  taxation  within  the 
1 — 60  O.L.R. 


1926. 
Dec.  23. 


2 


OXTARIO  LAW  REPORTS. 


[vOL. 


App.  Div. 
1926. 

Attorney- 

GeNERAIi 

FOR 

Ontario 

V. 

Baby. 


Province:  Cotton  v.  The  King,  [1914]  AjC.  176.  The  succession 
upon  which  a tax  is  claimed  in  the  case  at  bar  did  not  take  place 
wholly  within  the  Province,  because  the  term  ^^succession in- 
cludes possession,  and  transfer  of  possession  could  not  he  wholly 
within  the  Province,  when,  as  here,  the  residence  of  the  legatee 
and  the  situs  of  the  property  are  both  outside  the  Province.  The 
B.N.A.  Act  cannot  be  extended  to  make  property  within  the 
Province  include  property  which  the  Province  says  is,  for  its 
purposes,  within  its  borders,  whereas  the  property  is,  in  fact,  out- 
side the  Province.  The  trial  Judge  erred  in  finding  that  the 
wife  of  the  decedent  was  domiciled  in  Ontario.  Reference  to 
Woodruff  V.  Attorney-General  for  Ontario,  [1908]  A.C.  508;  Rex 
V.  Lovitt,  [1912]  A.C.  212;  Winans  v.  Attorney-General,  [1910] 
A.C.  27 ; Quigg  on  Succession  Duties  in  Canada,  pp.  2,  45 ; 
Bv/rland  v.  The  King  and  Alleyne  v.  Barthe,  [1922]  A.C.  215; 
Barthe  v.  AUeyn-Sharples  (1920),  60  Can.  S.C.R.  1;  Re  McLeod 
and  City  of  Windsor  (1925),  57  O.L.R.  15;  City  of  Windsor  v. 
McLeod,  [1926]  1 S.C.R.  450;  Attorney-General  for  Manitoba  v. 
Attorney -General  for  Canada,  [19'25]  A.C.  561;  Westlake’s  Pri- 
vate International  Law,  7th  ed.,  p.  355. 

Sir  William  Hearst,  K.€.,  for  the  plaintiff,  respondent,  con- 
tended that  the  tax  imposed  by  the  Succession  Duty  Act  is  a direct 
tax.  Section  11  of  the  Act  provides  that  the  persons  entitled  to 
succeed  are  the  persons  who  must  pay  the  tax.  The  tax  is  a tax 
on  succession,  not  a mere  probate  or  estate  tax.  There  is  nothing 
in  the  Act  to  indicate  that  the  tax  must  be  paid  before  an  executor 
can  he  granted  administration.  There  is,  at  most,  only  a regu- 
lation of  the  Lieutenant-Governor  in  Council  pursuant  to  the  Act, 
by  which  probate  or  administration  will  not  be  granted  until  the 
successor  has  paid  the  succession  duty  tax.  A tax  payable  by  the 
executor,  qua  executor  and  not  personally,  is  not  an  indirect  tax. 
The  Cotton  case  merely  decided  that  the  Quebec  statute  expressly 
excluded  taxation  of  property  situate  outside  the  Province.  Succes- 
sion follows  the  domicile,  and  counsel  for  the  appellants  erred  in 
their  interpretation  of  the  decision  of  the  Blachivood  case.  The  trial 
Judge  correctly  held  that  the  wife’s  domicile  was  that  of  her  hus- 
band and  that  the  maxim  mohiUa  sequuntur  personam  applied. 
Counsel  for  the  appellants  had  produced  a certificate  of  natural- 
ization given  by  the  Government  of  the  United  States;  but  that 
certificate  was  no  evidence  of  the  truth  of  the  statements  therein 
contained.  Barthe  v.  AUeyn-Sharples,  supra,  is  applicable  to  the 
case  at  bar.  Reference  to  Lord  Advocate  v.  Jaffrey,  [1921]  1 A.C. 
146;  Lambe  v.  Manuel,  [190J]  A.iC.  68;  Smith  v.  Promncial 
Treasurer  for  Nova  Scotia  (1919),  58  Can.  S.C.R.  570;  Thomson 
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T.  Advocate-General  (1845),  12  Cl.  & F.  1;  In  re  Cigalas  Settle- 
ment Trusts  (1878),  7 €h.I).  351;  Re  Donnelly  (1911),  2 O.W.N. 
1388,  19  O.W.R.  708;  Attorney-General  v.  Napier  (1851),  6 Ex*. 
217;  Attorney-General  v.  Camphell  (1872),  L.R.  5 H.L.  524; 
Widdifield^s  Surrogate  Court  Practice,  p.  183 ; Halsbury’s  Laws  of 
England,  vdl.  6,  pp.  181,  191. 

Rodd,  K.C.,  in  reply,  urged  that  the  Act  imposed  a tax  on  the 
property,  not  on  the  succession.  He  referred  to  Williams  on 
Executors,  11th  ed.,  pp.  1276-7. 

December  23.  Mulock^  C.J.O.  : — This  is  an  appeal  from  the 
judgment  of  Grant,  J.,  declaring  the  defendant  Josephine  C.  Baby 
indebted  to  the  Crown  for  succession  duty  amounting  to  the  sum 
of  $42,551.63  in  respect  of  a portion  of  the  estate  of  Raymond  A. 
Baby,  deceased,  bequeathed  to  her.  The  amount  involved  is  not 
in  dispute.  The  facts  are  as  follows: — 

Raymond  A.  Baby,  at  the  time  of  his  death,  which  occurred  on 
the  24th  August,  1923,  was  domiciled  and  resident  in  the  city  of 
Windsor,  and  by  his  last  will  and  testament  left  his  whole  estate, 
amounting  to  about  $876,224.0'2  (except  $200  bequeathed  to  his 
two  children),  to  his  wife,  the  defendant  Josephine  C.  Baby,  who 
was  also  at  the  time  of  the  testator’s  death  domiciled  and  resident 
in  the  said  city  of  Windsor.  Part  of  his  estate  consisted  of  certain 
bonds  and  stocks  which  were  at  the  time  of  his  death  in  the  city 
of  Detroit;  and  the  question  is,  whether  the  said  Josephine  C. 
Baby,  in  respect  thereof,  is  liable  for  succession  duty.  In  Alleyn 
V.  Bartlie,  [1922]  1 A.C.  215,  227,  it  was  held  that  it  was  com- 
petent to  the  Legislature  of  the  Province  of  Quebec  to  tax  the 
transmission  within  the  Province,  owing  to  the  death  of  a person 
domiciled  there,  of  movable  property  legally  situate  outside  the 
Province  at  the  time  of  such  death,  and  Lord  Phillimore,  referring 
to  the  sections  of  the  Act  4 Geo.  V.  ch.  10  (Quebec),  which  pur- 
ported to  authorise  such  taxation,  said  (p.  228)  : — 

The  conditions  there  stated  upon  which  taxation  attaches  to 
property  outside  the  Province  are  two:  (1.)  That  the  transmission 
must  be  within  the  Province  ; and  (2.)  That  it  must  be  due  to  the 
death  of  a person  domiciled  within  the  Province.  The  first  of 
these  conditions  can,  in  their  Lordships’  opinion,  only  be  satisfied 
if  the  person  to  whom  the  property  is  transmitted  is  as  the  uni- 
versal legatee  in  this  case  was  either  domiciled  or  ordinarily  resi- 
dent within  the  Province.  ...  So  regarded  the  taxation  is 
clearly  within  the  powers  of  the  Province.” 

The  sections  of  the  Ontario  Succession  Duty  Act,  R.S.O.  1914, 
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f:h.  24,  and  amendments,  upon  which  the  €rown  in  this  case  relies, 
are  secs.  3 and  8.  Section  3 is  as  follows : — 

Every  past  or  future  disposition  of  property,  by  reason 
whereof  any  person  has  or  shall  become  beneficially  entitled  to 
any  property  or  the  income  thereof  upon  the  death  happening 
after  the  1st  day  of  July,  1892,  whether  the  death  has  heretofore 
or  shall  hereafter  happen,  of  any  person  domiciled  in  Ontario  . . . 
shall  be  deemed  to  have  conferred  or  to  confer  on  the  person  en- 
titled by  reason  of  any  such  dispositioii  . . a ^ succession,’ and 

the  term  ^ successor  ’ shall  denote  the  person  so  entitled.” 

Section  8*  is  as  follows  : — 

^‘  . . . there  shall  be  levied  and  paid  for  the  purpose  of 
raising  a revenue  for  Provincial  purposes  in  respect  of  any  suc- 
cession . . . the  following  duties  ” (then  follows  the  scale  of 
fees). 

The  Quebec  Act  taxes  transmission.  The  Ontario  Act  taxes 
succession.  The  conditions  which  in  each  case  cover  the  right  to 
tax  are  substantially  the  same. 

But  for  the  observations  of  Lord  Phillimore,  I should*  have 
inclined  to  the  view  that  the  terms  transmission  ” and  succes- 
sion,” as  used  in  the  two  Acts,  are  synonymous.  If  they  are  not, 
then  transmission  ” means,  I think,  giving  formal  effect  to 
the  change  of  ownership  which  happens  on  the  death  of  the 
former  owner,  by  converting  the  equitable  title  of  the  successor 
into  the  legal,  and,  thus  construed,  transmission  ” includes 
“*  succession.”  I am  unable  to  discover  any  real  difference  between 
the  legislation  referred  to  which  taxes  ^"^transmission”  and  ^^suc- 
cession;” and,  inasmuch  as  the  Quebec  legislation,  which  author- 
ises taxation  of  transmission,  has  been  held  to  be,  tnfm  vires  of  the 
Province;  so  must  be  that  of  Ontario,  which  authorises  taxation  of 
succession.  For  these  reasons  we  are,  I think,  governed  by  Alleyn 
V.  Barthe,  and  this  appeal  should  be  dismissed  with  costs. 


Magee  and  Smith,  JJ.A.,  agreed  with  Mulock,  C.J.O. 


Hodgins,  J.A.  : — The  question  in  this  action  is  the  right  to 
tax  the  succession  to  certain  Canadian  war  bonds  and  shares  in 
and  debentures  of  Canadian  companies,  the  property  of  a British 
subject  domiciled  in  Ontario,  and  devised  by  his  will  to  his  wife, 
likewise  so  domiciled.  At  his  death  they  were  lying  in  a safety 
deposit  vault  in  Detroit,  U.S.A.,  and  it  is  contended  that  their 

* This  section  has  been  amended  in  several  respects  by  Acts  passed 
In  1914,  1915,  1918,  1920,  and  1921,  but  the  amendments  are  not 
material  to  the  question  arising  in  this  case. 
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value  cannot  be  reckoned  in  fixing  the  dutiable  value  under  the 
Provincial  Act  which  imposes  a tax  in  respect  to  any  succession.” 
Grant,  J.,  held  in  favour  of  the  Crown,  and  the  appeal  is  from  that 
decision. 

Several  objections  were  made  by  counsel  for  the  appellants. 
These  are : — 

(1)  The  succession  was  not  within  the  Province,  and  so  the 
tax  is  ultra  vires. 

(2)  The  Devolution  of  Estates  Act  interposed  to  prevent  the 
succession  being  such  as  is  defined  in  the  taxing  Act. 

( 3 ) A tax  on  a succession  ” is  in  the  nature  of  a probate  or 
estate  tax,  and  not  a succession  or  legacy  tax. 

(4)  The  tax  is  indirect  and  on  property  outside  Ontario,  and 
so  is  ultra  vires. 
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On  the  argument  these  objections  seemed  to  merge  into  the 
propositions:  (1)  that,  as  the  personal  property  in  question  was 
situate  outside  the  Province,  the  succession  to  it  necessarily  in- 
cluded certain  acts  of  a foreign  administrator  or  of  a foreign 
court,  and  so  the  taxation  was  on  something  not  wholly 
occurring  within  the  Province;  (2)  that,  the  addition  of 
the  value  of  the  foreign  property  being  necessary  in  order 
to  arrive  at  the  taxable  value  of  the  succession,”  the  tax 
was  an  attempt  to  tax  property  outside  Ontario;  or  (3)  that,  the 
executors  having  to  pay  a tax  on  the  succession  to  property  situated 
outside  Ontario  and  to  seek  recoupment  from  the  successor,  the  tax- 
ation was  indirect  and  so  ulti'a  vires. 

The  taxing  statute  in  question,  R.S.O.  1914,  ch.  24,  sec.  8,  is 
as  follows : — 

8.  Save  as  aforesaid  there  shall  be  levied  and  paid  for  the 
purpose  of  raising  a revenue  for  Provincial  purposes  in  respect  of 
any  succession  or  on  property  passing  on  the  death  according  to 
the  dutiable  value  the  following  duties  over  and  above  the  fees  paid 
under  the  Surrogate  Courts  Act : — 

‘^^(1)  Where  the  aggregate  value  of  the  property  exceeds 
$25,000,  and  any  property  passes  in  manner  hereinbefore  men- 
tioned, either  in  whole  or  in  part,  to  or  for  the  benefit  of  the 
grandfather,  grandmother,  father,  mother,  husband,  wife,  child, 
Bon-in-law  or  daughter-in-law  of  the  deceased,  the  same  or  so  much 
thereof  as  so  passes  (as  the  case  may  be)  shall  be  subject  to  a duty 
at  the  rate  and  on  tlie  scale  as  follows:” 

Succession  is  defined  in  sec.  3 in  these  words: — 

S.  Every  past  or  future  disposition  of  property,  by  reason 
whereof  any  person  has  or  shall  become  beneficially  entitled  to  any 
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property  or  the  income  thereof  upon  the  death  happening  after 
the  1st  day  of  July,  1892,  whether  the  death  has  heretofore  or  shall 
hereafter  happen,  of  any  person  domiciled  in  Ontario,  either  imme- 
diately or  after  any  interval,  either  certainly  or  contingently,  and 
either  originally,  or  by  way  of  substitutive  limitation,  and  every 
devolution  by  law  of  any  beneficial  interest  in  property,  or  the 
income  thereof,  upon  the  death  of  any  person  so  domiciled  to  any 
other  person  in  possession  or  expectancy  shall  he  deemed  to  have 
conferred  or  to  confer  on  the  person  entitled  hy  reason  of  any  such 
disposition  or  devolution  a ' succession/  and  the  term  ' successor  ’ 
shall  denote  the  person  so^ entitled/' 

The  point  to  be  decided  is  whether  the  words  of  sec.  8 are 
sufficient  to  require  duty  to  be  paid  upon  a succession  to  the  per- 
sonal property  of  the  deceased  which  was  not  in  Ontario  when  he 
died,  though  be  and  his  wife  were  both  domiciled  here. 

The  language  of  that  section  needs  careful  consideration.  The 
words  imposing  the  tax  include  both  a direct  tax  on  property 
passing  on  death,  and,  in  the  alternative,  one  in  respect  of  any 
succession.’^  Now  succession  ” is  defined  in  the  Act,  by  sec.  3, 
as  being  something  which  is  conferred  on  a person  upon  a death, 
by  reason  of  a past  or  present  disposition  of  property,  or  by  any 
devolution  by  law  by  reason  whereof  such  person  becomes  bene- 
ficially entitled.  These  words  in  respect  of  any  succession  ” 
therefore  mean  in  respect  to  something  conferred  upon  a person 
upon  the  death  of  another,  arising  out  of  or  depending  on  a dis- 
position of  property  or  on  the  general  law,  apart  from  individual 
disposition,  and  designated  by  the  statute  as  a succession.”  To  my 
mind  this  legislation  deals  with  something  possibly  different  from, 
and  perhaps  less  than,  what  is  described  by  the  word  trans- 
mission.” That  expression  involves  a handing  over  or  a passing 
on  of  something  from  one  to  another,  and  so  may  include  the 
means  by  Avhich  that  is  done — in  other  words,  the  instrument  of 
title  or  its  confirmation  and  effect.  The  words  here  used  seem  to 
denote  merely  the  accession  of  a title  or  right  in  the  person  bene- 
fitted,  by  which  a benefit  accrues  to  him.  It  does  not  necessarily 
include  the  perfecting  of  his  title  by  an  instrument  or  by  the  inter- 
vention of  a court  or  other  authority.  It  is  the  initial  right 
residing  in  him  to  have  all  this  done  that  is  here  taxed.  To  quote 
from  Mr.  Justice  Duff  in  the  Cotton  case,  toll  may  be  exacted 
as  an  incident  of  the  accrual  of  the  benefit.”  If  this  is  the  correct 
content  of  the  words  used,  then  the  taxation  of  this  tight,  title,  or 
benefit  derived  from  a disposition  made  by  a person  domiciled  here, 
or  by  virtue  of  the  general  law  of  this  Province  under  similar  cir- 
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cumstances,  is  taxation  of  something  arising  within  Ontario  and 
declared  by  one  of  its  statutes  to  be  a succession.’^ 

The  case  of  Alleyn  v.  Barthe,  [192'2]  1 A.C.  215,  227,  affords 
a close  parallel.  The  words  in  question  there  were  all  trans- 
missions within  the  Province,  owing  to  the  death  of  a person 
domiciled  therein.”  It  was  held  that  the  words  transmissions 
within  the  Province  ” could  only  be  satisfied  if  a person  to  whom 
the  property  is  transmitted  was  either  domiciled  or  ordinarily 
resident  within  the  Province,”  because  the  last  three  words  modi- 
fied and  limited  the  word  transmission.”  Here  the  devisee  is  the 
wife,  she  was  domiciled  in  Ontario,  and  the  property  is  purely 
personal  property,  so  that  all  the  conditions  required  by  the  Alleyn 
case  are  apparent  here.  It  is  sufficient  to  follow  that  decision  in 
dealing  with  this  appeal. 

Upon  the  branch  of  the  case  which  deals  with  the  other  words 
of  the  taxing  statute  and  involves  a consideration  of  the  applica- 
tion of  the  doctrine  mohilia  sequuntur  yersonam,  the  Supreme 
Court  of  Canada,  in  Smith  v.  Provincial  Treasurer  for  Nova 
Scotia,  58  Can.  S.C.E.  570,  and  Barthe  v.  Alleyn- Sharpies,  60 
Can.  S.C.E.  1,  has  expressed  its  views  upon  this  point.  But,  the 
former  ground  being  sufficient,  it  is  not  necessary  to  deal  with 
that  branch  of  the  case.  In  my  opinion,  there  is  nothing  in  the 
present  legislation  that  likens  the  tax  to  a probate  or  to  an  estate 
tax;  the  true  meaning  of  which  are  fully  discussed  in  Winans  v. 
Attorney-General,  [1910]  A.C.  27,  and  In  re  Dowager  Duchess 
of  Manchester,  [1912]  1 Ch.  540,  and  the  incidence  thereof  in 
Commissioner  of  Stamps  v.  Hope,  [18'91]  A.C.  476.  Nor  is  there 
any  foundation  for  the  argument  that  the  personal  representative 
is  liable  for  this  tax  and  so  must  seek  recoupment.  The  statute  is 
so  drawn  as  to  make  the  successor  directly  liable  for  the  tax  and 
not  the  personal  representative. 

I would  dismiss  the  appeal. 

Ferguson,  J.A.,  agreed  with  Hodgins,  J.A. 
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1926.  Gay  Co.  Ltd.  v.  Tkick. 

Dec.  23. 

Libel — Actions  by  six  Plaintiffs  against  two  Defendants — Joint  Tort- 
feasors— Pleading — Apportionment  of  Damages  by  Jury  between 
Defendants — Want  of  Jurisdiction — Excessive  Damages — Trial  — 
Peremptory  Challenges — Number  Allowed  — Jurors  Act,  R.S.O. 
1914,  ch.  64,  sec.  75 — Actions  Tried  together  by  Consent — New  Trial. 

Five  actions  for  libel  were  brought  by  different  plaintiffs  against  two 
defendants,  and  were  (by  consent)  tried  together  before  a Judge  and 
a jury: — 

Held,  that  the  consent  to  try  the  five  actions  together  was  an  assent  to 
try  them  before  a jury  in  the  regular  way  and  did  not  give  a right 
to  more  than  four  peremptory  challenges  on  each  side:  Jurors  Act, 
R.S.O.  1914,  ch.  64,  sec.  75. 

The  alleged  libel  was  contained  in  a statutory  declaration  made  by  the 
defendant  R.,  at  the  instance  of  the  defendant  T.  In  it  the  plaintiffs 
were  charged  with  wrongdoing  in  connection  with  the  expenditure 
of  moneys  of  the  public  school  board  of  a city.  T.  was  mayor  of 
the  city.  It  was  alleged  that  the  declaration  was  published  to  the 
city  council,  to  the  school  board,  and  to  the  commissioner  who  took 
the  declaration.  T.  pleaded  that  the  publications  were  privileged. 
The  plaintiffs  alleged  that  the  privilege,  if  any,  was  removed  by 
malice  on  the  part  of  T.  The  jury  apportioned  the  damages  between 
the  two  defendants,  assessing  damages  to  each  of  the  six  plaintiffs 
(in  one  of  the  actions  there  were  two  plaintiffs)  against  each  of  the 
defendants,  the  aggregate  amount  assessed  against  T.  being  $15,000 
and  against  R.  only  $600:  — 

Held,  that  the  claim  set  up  by  the  plaintiffs’  pleading  was  for  a joint 
tort  against  the  two  defendants  as  joint  tort-feasors;  and  the  jury  had 
no  power  to  apportion  the  damages,  even  upon  consent  of  the  parties. 
Dawson  v.  M’Clelland,  [1899]  2 I.R.  486,  and  London  Association  fo^' 
Protection  of  Trade  v.  Greenlands  Ltd.,  [1916]  2 A.C.  15,  followed. 
Dictum  of  Meredith,  C.J.O.,  in  Basil  v.  Spratt  (1918),  44  O.L.R.  155, 
at  p.  170,  dissented  from. 

Held,  also,  that  the  damages  assessed  against  T.  were  excessive. 

A new  trial  was  ordered. 

Appeal  by  the  defendant  Trick,  in  the  above  and  four  other 
actions  brought  against  him  and  one  Russell,  by  different  plain- 
tiffs, for  libel,  from  the  judgment  of  Riddell,  J.A.,  at  the  trial, 
upon  the  verdict  of  a jury.  The  five  actions  were  (by  consent) 
tried  together,  and  the  jury  awarded  damages  to  each  one  of  the 
plaintiffs.  The  learned  Judge  directed  judgment  to  be  entered 
accordingly. 


September  27  and  28.  The  appeal  was  heard  by  Mulock, 
C.J.O.,  Magee,  Ferguson,  and  Smith,  JJ.A. 

W.  N.  Tilley,  K.C.,  and  J.  E.  Lawson,  for  the  appellant,  argued 
first  that  the  jury  was  not  properly  constituted,  in  that  the  respond- 
ents were  allowed  more  than  four  challenges,  and  that  jurors  who 
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had  been  already  empanelled  and  sworn  were  allowed  to  be  subse- 
quently challenged : Livingston  y.  Star  Printing  and  Publishing 
Co.  of  Toronto  Ltd.  (192'5),  28  O.W.N.  177.  Only  four  chal- 
lenges should  be  allowed  whether  one  case  is  being  tried  or  twenty 
cases  are  being  tried  together.  There  are  only  two  sides,  and 
there  should  be  only  four  challenges  allowed  each  side.  No  con- 
sent was  given  to  allow  any  improper  practice  in  challenging. 
Secondly,  the  defendants  having  been  sued  jointly  as  joint  tort- 
feasors, the  Judge  wrongly  directed  the  jury  to  apportion  the  dam- 
ages between  the  two  defendants,  and  the  jury  had  no  power  so  to 
apportion  the  damages : ' Greenlands  Ltd.  v.  Wilmshurst  and 
London  Association  for  Protection  of  Trade,  [1913]  3 K.B.  507, 
and  in  appeal,  London  Association  for  Protection  of  Trade  v. 
Greenlands  Ltd.,  [1016]  2 A.C.  15.  Thirdly,  the  Judge  also  mis- 
directed the  jury  on  P e question  of  privilege  and  malice  in  telling 
them  that  ill-will  on  the  part  of  the  appellant  towards  the 
plain 'iffp.  destroyed  the  defence  of  privilege.  If  the  appellant 
were  doing  his  duty,  he  could  not  be  punished  because  he  happened 
to  hate  the  plaintiffs.  This  aspect  of  the  case  should  have  been 
pointed  out  to  the  jury  by  the  Judge.  Counsel  also  urged  that 
the  damages  were  excessive. 

Gideon  Grant,  K.C.,  and  G.  D.  Conant,  for  the  plaintiffs  the  Gay 
Company  Ltd.,  Arthur  J.  Gay,  Nott,  Arnold,  and  Hutton  & Souter, 
respondents,  and  B.  A.  J.  Swanson,  for  the  plaintiff  Garbutt, 
respondent,  contended  that  the  jury  was  properly  constituted. 
If  it  was  not,  then  any  irregularity  had  been  waived,  and  the 
defendants  could  not  now  object.  The  Jurors  Act,  R.S.O. 

1914,  ch.  64,  sec.  75,*  speaks  only  of  any  cause.”  It  makes  no 

attempt  to  deal  with  a case  where  there  are  several  actions.  So 
the  statute  does  not  apply  here.  At  any  rate  counsel  for  the  appel- 
lant accepted  the  Judge^s  ruling  on  this  point,  and  this  con- 

stituted a waiver  of  any  right  which  the  appellant  might  have  had 
to  object,  and  it  was  too  late  now  to  complain:  Whelan  v.  The 
Queen  (1868),  28  U.C.R.  2,  at  pp.  54,  55,  60,  and  62;  Denmark 
V.  McConaghy  (1878),  29  U.C.C.P.  563;  Earl  of  Falmouth  v. 
Roberts  (1842),  9 M.  & W.  469;  35  Corpus  Juris,  p.  411,  para. 
409;  Empey  v.  Can'scallen  (1894),  24  O.R.  658,  at  pp.  660,  661. 
As  to  misdirection,  the  appellant  made  no  objection  to  the 
charge  at  the  trial,  and  it  was  too  late  now  to  complain.  As  to 
the  apportionment  of  damages  made  by  the  jury,  in  each  action 
except  Garbutt’s  the  pleadings  set  out  two  distinct  causes  of 

* 75.  In  any  cause,  the  plaintiff  or  plaintiffs,  on  one  side,  and 
the  defendant  or  defendants,  on  the  other,  may  challenge  peremptorily 
any  four  of  the  jurors  drawn  to  serve  on  the  trial.  . . . 
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action,  one  against  Russell  for  publication  of  the  declaration  to 
Trick  and  Creighton,  and  the  other  against  Trick  for  subsequent 
publication.  If  the  Court  thinks  the  plaintiffs  should  have  asked 
a verdict  of  so  much  against  on^  defendant  and  so  much  against 
the  other,  the  Court  has  power  to  amend.  LTnder  Rule  67  these 
actions  were  properly  constituted.  The  plaintiffs  were  not  claim- 
ing  on  a joint  cause  of  action,  but  if  the  tort  was  a joint  one, 
the  plaintiffs  could  elect  to  take  the  largest  sum  against  both 
defendants:  38  €yc.,  p.  492;  Haynes  v.  DeBeck  (1914),  31  Times 
L.R.  115;  McLean  v.  Wokes  (1914),  7 O.W.N.  490;  Basil  v. 
Spratt  (1918),  44  O.L.R.  155,  at  p.  170.  As  to  misdirection  on 
the  question  of  malice,  the  Judge  was  right  in  telling  the  jury  that 
malice  removed  all  privilege:  Gatley  on  Libel  and  Slander,  pp. 
195  and  196;  Smith  v.  Streatfeild,  [1913]  3 K.B.  764. 

J.  P.  Mangar,  for  the  defendant  Russell,  respondent. 


December  23.  The  judgment  of  the  Court  was  read  by  Smith, 
J.A. : — These  were  actions  for  libel  commenced  by  five  separate 
writs.  In  the  first  mentioned  action  the  Gay  Company  Limited 
and  Arthur  J.  Gay,  the  president  and  manager  of  the  company, 
join  as  co-plaintiffs  and  claim  from  the  defendants  one  undivided 
sum  of  $10,000.  By  consent  the  actions  were  all  tried  together, 
and  the  trial  took  place  at  Whitby  on  the  15th  and  16th  April, 
1925,  before  Riddell,  J.A.,  with  a jury. 

The  jury  returned  the  following  verdict : — 

Verdict  for  the  plaintiffs. 

Amount  to  Gay  & Company,  $4,000  from  Trick,  $160  from 
Russell. 

To  Arthur  Gay,  from  Trick  $1,000,  from  Russell  $40. 

‘^Amount  to  Nott,  from  Trick  $2,000,  from  Russell  $80. 

Amount  to  Arnold,  from  Trick  $2,000,  from  Russell  $80. 

Amount  to  Hutton  & Souter,  from  Trick  $4,000,  from  Russell 

$160. 

Amount  to  Garbutt,  from  Trick  $2,000,  from  Russell  $80.’’ 

The  defendant  Trick  appeals  on  several  grounds.  He  alleges 
that  the  jury  was  improperly  selected;  that  there  was  misdirec- 
tion; and  that,  the  defendants  having  been  sued  jointly  as  joint 
tort-feasors,  there  was  no  power  in  the  jury  to  apportion  the  dam- 
ages between  them. 

The  learned  trial  Judge,  it  appears,  ruled  that  the  parties  in 
each  of  the  five  separate  actions  had  a right  to  four  peremptory 
challenges  on  each  side.  Nine  or  seven  peremptory  challenges 
were  made  and  allowed  to  the  plaintiffs,  some  of  them  being 
against  jurymen  already  sworn.  I think  the  consent  to  try  the 
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five  actions  together  was  an  assent  to  try  them  before  a jury  to  be 
selected  in  the  regular  way  and  did  not  give  a right  to  more  than 
four  peremptory  challenges  on  each  side,  and  that  the  selection  as 
made  was  irregular.  It  is  alleged,  however,  that  counsel  for  Trick 
assented  to  this  jury  as  selected  or  at  all  events  did  not  object. 
On  the  other  hand  it  is  denied  that  there  was  any  assent.  The 
record  is  silent  as  to  what  actually  took  place  about  the  selection 
of  the  jury  so  that  we  cannot  be  certain  as  to  the  facts. 

Trick’s  defence  was  that  while  he  was  Mayor  of  Oshawa 
stories  were  brought  to  him  of  wrongdoing  by  the  plaintiffs  in 
connection  with  the  expenditure  of  moneys  of  the  Public  School 
Board  in  reference  to  a building  contract  between  the  board  and 
the  plaintiff  the  G-ay  Company  Limited;  that,  with  a view  to 
obtaining  an  investigation,  he  caused  his  co-defendant  Russell,  who 
was  a foreman  on  the  works  for  the  Gay  Coimpany,  to  verify  his 
allegations  of  wrongdoing  by  statutory  declaration,  on  the  strength 
of  which,  believing  it  to  be  true,  he  procured  a resolution  of  the 
council,  of  which  he  was  the  head,  to  be  passed,  asking  the  Minister 
of  Education  to  appoint  a commission  to  investigate  the  matter 
and  appointing  a committee  of  the  council,  of  which  he  was  chair- 
man, to  place  the  matter  before  the  Minister;  that,  failing  action 
by  the  Minister,  he,  subsequently,  at  the  request  of  a member  of 
the  school  board,  handed  the  declaration  to  the  secretary  of  the 
board  to  be  presented  to  the  board  in  order  to  obtain  from  the  board 
itself  the  desired  investigation,  all  of  which  publications  were 
privileged. 
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Counsel  for  Trick  complains  that  this  defence  was  not  fully 
and  fairly  placed  before  the  jury  by  the  learned  trial  Judge. 

It  is  also  complained  that  the  charge  left  on  the  minds  of  the 
jury  the  impression  that  ill-will  or  malice  by  Trick  towards  the 
plaintiffs  removed  all  privilege,  regardless  of  whether  such  malice 
or  an  honest  desire  to  perform  a public  duty  was  the  actuating 
motive.  In  his  charge,  the  learned  Judge  says : What  the  plain- 
tiffs say  is,  that  . . Then  follows  a long  list  of  complaints 

of  Trick’s  wrongful  intents,  and  it  seems  very  doubtful  whether,  as 
the  various  allegations  followed  one  after  the  other,  the  jury  would 
continue  to  regard  them  as  mere  contentions  of  the  plaintiffs  or  as 
statements  of  fact  by  the  Judge. 


It  would  have  removed  all  room  for  any  misunderstanding  if, 
before  putting  the  question  to  the  jury,  Now  what  do  you  say 
about  it?”  he  had  again  said  to  the  jury  that  these  were  the  conten- 
tions of  the  plaintiffs,  and  had  then  proceeded  to  set  out  the  con- 
tentions of  Trick  with  similar  detail.  Trick’s  defence  is  not  any- 
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where  placed  fully  and  explicitly  before  the  jury,  and  I think  there 
is  some  ground  for  complaint  in  this  respect,  though  the  defence 
may  be  gathered  in  a general  way  from  what  was  said.  In  the  same 
way,  on  the  question  of  malice,  it  can  be  fairly  argued  that,  coup- 
ling the  words  objected  to  with  the  context,  and  looking  at  the 
charge  as  a whole,  the  law  is  correctly  stated. 

The  most  serious  ground  of  appeal  is  the  direction  to  the  jury 
to  apportion  the  damages  between  the  two  defendants  and  the 
apportionment  made  by  the  jury  accordingly. 

Counsel  for  the  plaintiffs  endeavours  to  get  over  this  difficulty 
by  arguing  that  in  each  action  except  Garbutt^s  the  pleadings  set 
out  two  distinct  causes  of  action,  one  against  the  defendant  Russell 
for  publication  by  him  of  the  declaration  to  Trick  and  Creighton, 
and  the  other  against  Trick  for  the  subsequent  publications  by  him. 

In  all  the  actions,  except  GarbutPs,  the  allegations  against  the 
defendants  are  in  precisely  the  same  words  in  the  various  state- 
ments of  claim,  but  the  corresponding  paragraphs  have  not  the 
same  numbers  in  each.  Taking  the  numbers  as  they  are  in  Gay  Co. 
V.  Trick,  para.  2 alleges  that  Russell  made  the  declaration  (setting 
it  out)  before  Creighton,  a commissioner,  the  allegations  of  which 
were  false  and  were  falsely  and  maliciously  published,  but  without 
stating  by  whom  published.  This  is  repeated  in  para.  3,  and  is 
followed  by  a long  innuendo,  but  again  there  is  no  allegation  as  to 
who  did  the  publishing.  Paragraph  4 alleges  that  on  or  about  the 
3rd  January,,  19'25,  and  at  times  previous.  Trick  published  the 
declaration  with  the  meaning  set  out  in  para-.  3.  Paragraph  5 
alleges  that  in  consequence  of  the  premises  the  plaintiffs  suffered 
damage,  and  the  plaintiffs  therefore  claim  $10,000  damages. 

I think  it  quite  impossible  to  deduce  from  this  an  allegation  of  a 
publication  of  the  libel  by  Russell,  distinct  and  separate  from  any 
publication  by  Trick,  giving  a separate  and  distinct  right  of  action 
against  Russell  alone  with  a claim  for  damages  against  him  alone 
separate  and  distinct  from  any  claim  against  Trick.  The  counsel 
engaged  and  the  learned  trial  Judge  apparently  never  thought  of 
anything  of  the  kind,  and  there  is  no  hint  of  it  in  the  charge  to 
the  jury. 

If  in  fact,  as  is  now  argued,  there  were  eleven  separate  causes  of 
action  being  tried  together,  and  the  Judge  and  jury  were  under  the 
impression  that  there  were  only  six,  surely  it  cannot  be  contended 
that  proper  consideration  was  given  to  the  whole  eleven.  A new 
trial  under  such  circumstances  would,  I think,  necessarily  follow. 
In  my  opinion,  however,  the  claim  set  up  on  the  pleadings  is  for  a 
joint  tort  against  the  two  defendants  as  joint-tort  feasors,  so  that 
there  were  just  the  six  causes  of  action  involved  in  the  five  actions. 
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It  is  therefore  necessary  to  deal  with  the  objection  as  to  the 
apportionment  of  the  damages  by  the  jury  between  these  joint-tort 
feasors.  Joint  wrongdoers  are  jointly  and  severally  responsible  for 
the  whole  damage,  and  any  one  of  them  may  be  sned  separately  for 
the  full  amount  of  the  damage  or  all  may  be  sued  jointly.  Judg- 
ment against  all  may  be  executed  in  full  against  any  one,  and  judg- 
ment against  one  or  the, release  of  one  releases  all:  Salmond^s  Law 
of  Torts,  5th  ed.,  pp.  84  and  88,  and  cases  there  cited.  Where  one 
of  the  joint  wrongdoers  has  so  acted  as  to  justify  exemplary  dam- 
ages and  the  other  has  not,  the  malicious  motive  of  one  cannot  be 
made  the  ground  of  exemplary  damages  against  the  other,  and  if 
such  damages  are  desired  by  the  plaintiff  he  must  sue  separately 
the  one  from  whom  he  claims  such  exemplary  damages.  If  he  joins 
both  in  one  action,  the  innocence  of  the  one  defendant  will  to  this 
extent  protect  the  other:  Salmond,  5th  ed.,  p.  87;  Olarh  v.  Newsam 
(1847),  1 Ex.  131;  Dawson  v.  McClelland,  [1899]  2 I.R.  486. 

In  the  former  case,  at  p.  140,  Pollock,  B.,  says : — 

I think  that  it  would  be  very  unjust  to  make  the  malignant 
motive  of  one  party  a ground  of  aggravation  of  damage  against 
the  other  party,  who  was  altogether  free  from  any  improper  motive. 
In  such  case  the  plaintiff  ought  to  select  the  party  against  whom  he 
means  to  get  aggravated  damages.^^ 

In  the  latter  case,  Fitz  Gibbon,  L.  J.,  says,  at  p.  499 : — 

If  the  plaintiff  gets  less,  as  compensation,  against  the  three 
than  he  might  have  got  against  one,  he  has  only  himself  to  blame 
for  not  having  separately  sued  the  most  guilty  party.” 

Dawson  v.  McClelland  was  an  action  for  libel  against  three 
defendants.  By  permission  of  the  Judge,  the  jury  apportioned 
the  damages,  £100  against  one  and  £5  against  each  of  the  other  two. 
It  was  held  by  the  Queen’s  Bench  Division  and  by  the  Court  of 
Appeal,  all  the  Judges  agreeing,  that  the  jury  had  no  power  to 
sever  the  damages  and  that  there  should  be  a new  trial.  There 
was  the  same  argument  as  here,  namely,  that  separate  causes  of 
action  against  the  defendants  were  set  out  in  the  pleadings,  and  the 
cases  are  in  all  respects  much  alike. 

This  case  is  considered  and  followed  in  Greenlands  Ltd.  v. 
Wilmslmrst,  [1913]  3 K.B.  507.  Vaughan  Williams,  L.J.,  says, 
at  p.  529  : — 

There  seems  to  have  sprung  up  recently  a practice  in  some 
cases  to  allow  the  jury  to  give  different  damages  against  different 
defendants  sued  in  an  action  as  joint  tort-feasors.  This  practice, 
as  I have  pointed  out,  is  unjustifiable.” 

^ Hamilton,  L. J.,  at  p.  530,  says : — ■ 
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The  jury  have  no  power  to  sever  the  damages and  at  p. 
531:  ‘^The  unity  of  the  verdict  and  of  the  judgment  when  the  tort 
is  joint  is  founded  on  and  must  stand  with  the  legal  theory  of  the 
liability  of  joint  tort-feasors.  ^ It  is  the  necessary  and  logical 
result  of  the  legal  principles  applicable  to  this  kind  of  action.’  ” 

Bray,  J.,  at  pp.  561-562,  says  that  the  practice  of  finding  separ- 
ate damages  is  wrong. 

This  case  went  to  the  House  of  Lords  and  was  confirmed  on 
this  point:  London  Association  for  Protection  of  Trade  v.  Green- 
lands  Ltd.,  [1916]  2 A.C.  15.  Lord  Atkinson  says,  at  p.  32: — 

In  my  view  the  jury  had  no  power,  authority,  or  jurisdic- 
tion whatever  to  apportion  between  joint  wrongdoers,  as  they  have 
done,  the  damages  which  they  have  found  the  plaintiffs  had  sus- 
tained. This  is  a matter  of  want  of  jurisdiction  which  no  consent 
can  cure.” 

See  also  Lord  Parker  at  p.  40. 

In  Dawson  v.  McClelland,  it  was  argued  that  the  Judicature 
Act  and  Order  XVI.,  Rule  4,  which  is  the  same  as  our  present 
Rule  67,  made  a change  in  the  law  so  as  to  permit  an  apportion- 
ment of  damages  in  such  case.  It  was,  however,  expressly  held  that 
this  was  not  so  (pp.  490,  495,  497,  498,  and  503). 

We  are,  however,  referred  to  two  cases  in  our  own  Courts : 
McLean  v.  Wolces,  7 O.W.X.  490,  and  Basil  v.  Spratt,  44  O.L.R. 
155,  at  p.  170.  In  the  former  case,  damages  were  assessed  separ- 
ately, and  on  appeal  it  was  held  that  objection  was  not  open  to  the 
appellant  because  of  acquiescence,  and  that  she  was  not  prejudiced. 
In  Basil  v.  Spratt,  Meredith,  L.J.O.,  at  p.  170,  says  that  no  point 
was  made  that  damages  were  assessed  separately,  and  it  is  not 
necessary  to  decide  whether  if  the  objection  had  been  taken  it 
would  have  prevailed.  He  says : “ As  at  present  advised,  I am  of 
opinion  that  it  would  not.”  He  then  quotes  Lord  Atkinson  in 
London  Association  for  Protection  of  Trade  v.  Greenlands  Ltd.,  as 
set  out  above,  and  proceeds : — 

I respectfully  dissent  from  this  expression  of  opinion.  The 
rules  to  which  the  learned  Law  Lord  refers  depended  upon  the 
technicalities  of  the  common  law,  and  ought  not  to  obtain  under 
the  more  elastic  system  which  now  prevails,  and  I see  no  reason 
why,  if  all  parties — plaintiff  and  defendants — consent  to  that  being 
done,  the  jury  may  not  assess  damages  separately  against  the  sev- 
eral defendants  as  they  may  deem  just.” 

It  will  be  seen  that  these  expressions  of  opinion  of  the  learned 
Chief  Justice  are  in  no  sense  judgments  of  the  Court  on  the  point 
referred  to,  and  are  not  binding  on  us  as  a decision.  With  the 
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greatest  respect,  I am  of  opinion  that,  this  question  having  been 
fully  argued  before  us,  we  are  bound  to  follow  the  law  as  laid 
down  in  the  cases  I have  cited,  and  to  hold  that  there  was  no  power 
on  the  part  of  the  jury  to  apportion  the  damages  as  they  have  done. 
I am  also  of  opinion  that  the  damages  assessed  against  Trick, 
amounting  in  all  to  $15,000,  are  excessive. 

The  appeal  therefore  should  be  allowed  with  costs  and  a new 
trial  granted.  There  should  be  no  costs  of  the  abortive  trial  to 
either  party. 

New  trial  ordered. 


[APPELLATE  DIVISION.] 

Tiny  Separate  School  Trustees  v.  The  King. 

Constitutional  Law — Roman  Catholic  Separate  Schools — B.  N.  A.  Act, 
sec.  93 — Rights  and  Privileges  Existing  at  Confederation — 26  Viet, 
ch.  5 (Can.)  — Ontario  Statutes  Sul) sequent  to  Confederation — 
Whether  Interfering  with  Rights  and  Privileges — Annual  Grants 
hy  Legislature  — Extent  of  Right  to  Share  in  — “ Denominational 
Schools  ” — Appeal  to  Federal  Authority — Educational  Features — 
Denominational  Teaching. 

The  judgment  of  Rose,  J.,  59  O.L.R.  96,  was  affirmed. 

Held,  that  there  was  nothing  in  any  Act  passed  since  the  Union  which 
prejudicially  affected  any  right  or  privilege  with  respect  to  denomina- 
tional schools  which  Roman  Catholics  had  by  law  in  the  Province  at 
the  Union. 

An  annual  grant,  to  come  under  the  operation  of  sec.  20  of  the 
Separate  Schools  Act  of  1S63,  26  Viet.  ch.  5,  must  be  a grant  for  all 
the  common  (public)  schools  of  the  Province. 

Separate  schools  are  a part  of  a system  of  common  school  education, 
doing,  under  denominational  auspices,  the  work  of  common  schools; 
their  right  to  share  in  grants  for  public  school  purposes  is  based  on 
that  position,  and  is  therefore  limited  to  moneys  definitely  assigned 

. for  the  support  of  public  schools. 

Rights  and  privileges  in  respect  of  denominational  schools,  so  far  as 
they  were  “in  relation  to  education”  (as  carried  on  by  them),  if 
affected,  were  to  be  dealt  with  by  the  Legislatures  of  the  Provinces, 
subject  to  appeal  to  the  Federal  authority,  which  was  to  correct  any 
infringement  of  those  rights  and  privileges. 

Section  93  of  the  B.  N.  A.  Act  considered. 

What  is  forbidden  by  that  section  to  the  Provinces  is  interference  with 
rights  respecting  schools  in  their  denominational  aspects,  not  inter- 
ference in  regard  to  educational  features. 

The  words  “kind  and  description”  in  sec.  79(8)  of  the  Common 
Schools  Act,  C.S.U.C.  1859,  ch.  64,  considered. 

Consideration  of  statutes  and  authorities. 

Ottawa  Separate  Seliool  Trustees  v.  Mackell,  [1917]  A.C.  62,  specially 
referred  to. 

An  appeal  by  the  suppliants  from  the  judgment  oE  Rose,  J., 
59  O.L.R.  96. 


App.  Div. 

19i26. 

Gay  Co. 
Ltd. 

V. 

Triok. 
Smith,  J.A, 


192G. 
Dec.  23. 


16 


ONTARIO  LAW  REPORTS. 


App.  EHv. 

1926. 

Tiny 

Seiparate 

School 

Trustees 

V. 

The  King. 


[vOL. 

October  26,  27,  28,  29.  The  appeal  was  heard  by  Mulock, 
C.J.O.,  Magee,  Hodgins,  and  Fekgusont,  JJ.A.,  and  Grant,  J. 

I.  F.  Hellmuili,  K.C.,  and  T.  F.  Battle,  for  the  appellants, 
contended  that  the  Department  of  Education  could  not  make  regu- 
lations for  the  control  of  the  grading  of  the  appellants’  schools 
and  the  subjects  taught  therein.  Regulations  of  this  nature  are 
prohibitory  and  in  derogation  of  the  rights  given  to  the  separate 
schools  at  Confederation.  The  appellants  have  the  right  to  select 
the  courses  of  study  for  their  schools.  The  Department  may  only 
make  regulations  as  to  what  text-books  shall  be  used  and  as  to 
the  hours  of  study.  The  Department  cannot,  by  regulation,  pre- 
vent the  coming  into  existence  of  a new  school;  it  can  only  regu- 
late existing  schools ; its  regulations,  even  Then,  must  not  derogate 
from  the  rights  which  the  separate  schools  have  p'ossessed  since 
Confederation.  The  separate  schools  were  given  the  same  rights 
as  the  common  schools.  The  common  schools,  at  'Confederation, 
graduated  pupils  to  the  universities,  and  the  normal  and  model 
schools;  that  is,  they  performed  functions  now  performed  by  the 
high  and  continuation  schools  and  collegiate  institutes.  There- 
fore, the  high  and  continuation  schools  and  collegiate  institutes 
are  common  schools  within  the  meaning  of  sec.  93  of  the  B.N.A. 
Act.  It  follows,  then,  that  the  appellants  may  establish  in  their 
schools  grades  and  courses  of  study  similar  to  those  in  the  high  and 
continuation  schools  and  collegiate  institutes.  Supporters  of  separ- 
ate schools  were  not  taxable  for  the  purposes  of  what  were,  before 
Confederation,  common  schools.  They  are,  therefore,  not  taxable 
now  for  the  purposes  of  the  high  and  continuation  scho'ols  and 
collegiate  institutes.  Separate  schools  are  not  getting  their  proper 
share  of  the  legislative  grants.  Reference  to  Toronto  City  Corpora- . 
tion  V.  Virgo,  [1896]  A.C.  88;  Attorney -General  for  Ontario  v.  At- 
torney-General for  the  Dominion,  [1896]  A.C.  348;  Ottawa  Sepa- 
rate Schools  Trustees  v.  Ottawa  Corporation,  [1917]  A.C.  76; 
Ottawa  Separate  Schools  Trustees  v.  Maclcell,  [1917]  A.C.  62. 

W.  N.-  Tilley,  K.C.,  and  McGregor  Young,  K.C.,  for  the  Attor- 
ney-General for  Ontario,  respondent,  argued  that  the  privilege  of 
the  separate  schools  under  sec.  93  (1)  and  (2)  of  the  B.N.A.  Act 
ic  to  be  free  from  interference,  i.e.,  free  from  interference  in  their 
denominational  aspect.  There  has  been  no  interference  of  this 
riature  either  by  legislation  or  regulation.  At  Confederation,  the 
separate  school  trustees  had  power  to  provide  buildings  in  which 
classes  could  be  taught,  but  they  were  subject  to  the  Council  of 
Public  Instruction  (now  the  Department  of  Education)  as  regards 
regulation  of  grading,  subjects  taught,  and  text-books.  The  separ- 
ate schools  were  in  the  same  position  at  Confederation  as  the  com- 
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mon  schools,  as  regards  the  relation  to  them  of  the  Council  of 
Public  Instruction.  Counsel  referred  to  the  Common  Schools  Act, 
1846,  9 Viet.  ch.  20,  in  support  of  their  contention  that  the  trustees 
before  Confederation  did  not  possess  the  extensive  and  independent 
powers  for  which  counsel  for  the  appellants  contended  here.  The 
appellants  admit  that  the  Department  can  control  hours  of  study. 
This  control,  in  effect,  gives  the  Department  real  control  over  the 
whole  course  of  study  in  the  separate  schools.  Legislation  is  not 
necessarily  prejudicial,  even  though  it  affects  the  rights  or  pri- 
vileges of  a class.  The  high  and  continuation  schools  and  col- 
legiate institutes  represent  by  development  the  old  grammar 
schools,  whose  position  or  function  was  quite  different  from  that 
of  the  common  schools.  Eeference  to  Hirsch  v.  Protestant  Board 
of  School  Commissiofiers  of  Montreal,  [1926]  S.C.E.  246;  Winni- 
'peg  City  Corporation  v.  Barrett,  [1892]  A.C.  445;  Brophy  v. 
Attorney -General  for  Manitoba,  [1895]  A.C.  202;  Re  Ottaiva 
Separate  Schools  (1917),  41  O.L.E.  259. 

The  arguments  are  more  fully  outlined  in  the  judgments. 

December  23.  Mulock,  C.J.O.  : — This  is  an  appeal  from  the 
judgment  of  Eose,  J.,  dismissing  the  petition  of  right. 

The  suppliant  is  the  Board  of  Trustees  of  the  Eoman  Catholic 
Separate  School  for  School  Section  No.  2 in  the  Township  of  Tiny, 
and  sues  on  behalf  of  the  said  board  and  all  other  boards  of  trustees 
of  Eoman  Catholic  separate  schools  in  the  Province  of  Ontar'o, 
and  complains  that  certain  rights  and  privileges  with  respect  to 
Eoman  Catholic  separate  schools  secured  to  them  by  sec.  93,  pro- 
vision 1,  of  the  British  North  America  Act,  being  Imperial  Act 
30  & 31  Viet.  ch.  3 (1867),  have  been  invaded  by  subsequent  Acts 
passed  by  the  Legislature  of  Ontario,  and  asks  for  appropriate 
relief.  Section  93,  provision  1,  is  as  follows: — 

‘^In  and  for  each  Province  the  Legislature  may  exclusively 
make  laws  in  relation  to  education,  subject  and  according  to  the 
following  provisions : — 

1.  Nothing  in  any  such  law  shall  prejudicially  affect  any 
light  or  privilege  with  respect  to  denominational  schools  which  any 
class  of  persons  have  by  law  in  the  Province  at  the  Dnion.’^ 

Apparently  for  the  purpose  of  assisting  the  Court  in  determin- 
ing what  rights  and  privileges  in  respect  of  Eoman  Catholic 
separate  schools  existed  at  the  Union,  much  documentary  and 
opinion  evidence  Avas  given  at  the  trial  in  regard  to  the  conduct 
and  government  of  various  kinds  of  schools  receiving  public  aid 
prior  to  the  passing  of  the  British  North  America  Act,  but  the 
Judicial  Committee  of  the  Privy  Council  having  in  Ottawa  Separ- 
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ate  Schools  Trustees  v.  Machell,  [1917]  A.C.  62,  at  p.  69,  declared 
that  the  right  or  privilege  reserved  in  the  provision  is  a legal 
right  or  privilege,  and  does  not  include  any  practice,  instruction, 
or  privilege  of  a voluntary  character  which  at  the  date  of  the  pass- 
ing of  the  Act  might  be  in  operation,^’  I think  the  rights  and  pri- 
vileges enjoyed  by  Roman  Catholic  separate  schools,  within  the 
meaning  of  sec.  93,  provision  1,  are  limited  to  those  expressly  con- 
ferred by  the  Legislature  of  the  late  Province  of  Canada  and  in 
force  at  the  Union. 

I shall  now  discuss  the  suppliant^s  various  contentions,  one 
being  that  Roman  Catholic  separate  schools  are  not  being  paid  each 
year  the  amount  of  moneys  to  which  they  are  entitled  by  virtue  of 
the  Separate  Schools  Act,  26  Yict.  ch.  5,  sec.  20  (1863).  That 
section  is  as  follows: — 


^^20.  Every  separate  school  shall  be  entitled  to  a share  in  the 
fund  annually  granted  by  the  Legislature  of  this  Province  for  the 
support  of  common  schools,  and  shall  be  entitled  also  to  a share 
in  all  other  public  grants,  investments  and  allotments  for  common 
school  purposes  now  made  or  hereafter  to  be  made  by  the  Province 
or  the  municipal  authorities,  according  to  the  average  number  of 
pupils  attending  such  school  during  the  twelve  next  preceding 
months,  or  during  the  number  of  months  which  may  have  elapsed 
from  the  establishment  of  a new  separate  school,  as  compared  with 
the  whole  average  number  of  pupils  attending  school  in  the  same 
city,  town,  village  or  township.” 

The  annual  grants  in  this  section  referred  to  are  those  provided 
by  the  Act  respecting  Common  Schools  in  Upper  Canada,  being 
C.S.U.C.  1859,  ch.  64,  sec.  106,  which  is  as  follows: — 

It  shall  be  the  duty  of  the  'Chief  Superintendent  of  Education, 
and  he  is  hereby  empowered — 

1.  To  apportion  annually,  on  or  before  the  first  day  of  May, 
all  moneys  granted  or  provided  by  the  Legislature  for  the  support 
of  common  schools  in  Upper  Canada,  and  not  otherwise  appro- 
priated by  law  to  the  several  counties,  townships,  cities,  towns  and 
incorporated  villages  according  to  the  ratio  of  population  in  each, 
as  compared  with  the  whole  population  of  Upper  Canada,”  etc. 

The  moneys  in  which,  by  the  Separate  Schools  Act,  1863,  sec. 
20,  separate  schools  are  entitled  to  share,  are:  (a)  annual  grants 
by  the  Legislature  of  the  Province  of  Canada  ‘‘^for  the  support  of 
common  schools;”  and  (h)  other  public  grants,  investments  and 
allotments  for  common  school  purposes.” 

Such  annual  grants  mean,  I think,  grants  for  division  amongst 
all  common  schools  in  the  Province,  and  do  not  include  grants  of  a 
less  general  character,  as  for  example  a grant  to  a ]>articular  school 
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or  for  some  special  common  school  purpose : e.g.,  suppose  a common 
school  finds  itself  financially  unable  to  restore  its  school-house 
which  has  been  destroyed  by  fire,  and  the  Legislature  makes  a 
special  grant  for  restoration,  such  grant  would  not,  I think,  be  a 
grant  for  the  support  of  common  schools  ” within  the  meaning 
of  sec.  20.  A particular  does  not  include  a general. 

When  the  Separate  Schools  Act  of  1863  was  passed,  sec.  106  of 
the  Common  Schools  Act,  C.S.U.C.  1859,  ch.  64,  was,  and  unless 
repealed  by  implication  has  ever  since  continued  to  be,  in  full 
force.  That  section  does  not  apportion  among  all  the  common 
schools  all  moneys  annually  granted  for  the  support  of  common 
schools,  but  only  so  much  thereof  as  the  Legislature  has  “ not 
otherwise  appropriated  by  law,”  the  balance  only  being  apportion- 
able  amongst  the  common  schools,  and  it  is  in  that  balance  only 
that  separate  schools,  in  my  opinion,  are  entitled  to  share.  To 
give  effect  to  the  suppliant’s  contention  would  involve  holding  that 
sec.  20  of  the  Act  of  1863  amended  sec.  106  of  the  Act  of  1859, 
by  expunging  therefrom  the  words  not  otherwise  appropriated  by 
law.”  There  is  nothing  in  sec.  20  of  the  Act  of  1863  which  is 
inconsistent  with  anything  in  sec.  106  of  the  Act  of  1859.  Full 
effect  can  be  given  to  each  section,  and  therefore  sec.  20  does  not 
impliedly  repeal  sec.  106. 

Another  contention  of  the  suppliant  is,  that  continuation  schools, 
high  schools,  and  collegiate  institutes  are  common  schools,  and 
tliat  therefore  the  moneys  annually  granted  for  their  support  are 
part  of  the  annual  grants  to  common  schools,  in  which  separate 
schools  are  entitled  to  a share.  I shall  later  discuss  the  question 
whether  continuation  schools,  high  schools,  and  collegiate  insti- 
tutes have  become  common  schools,  but  may  here  observe  that,  even 
if  they  have,  still  for  the  reason  above  stated  annual  grants  to 
them  are  appropriations  by  the  Legislature  out  of  the  total  vote 
in  support  of  common  schools,  and  thus  are  excepted  from  the  fund 
divisible  amongst  all  common  and  separate  schools. 

As  to  the  suppliant^s  rights  in  respect  of  other  public  grants, 
investments,  and  allotments  for  common  school  purposes  now  made 
or  hereafter  to  be  made,”  the  only  money  of  this  nature  is  the 
common  school  fund  mentioned  in  C.S.C.  1859,  ch.  26,  an  Act 
of  the  late  Province  of  Canada,  respecting  the  Public  School  Lands 
and  Fund  for  Education.  That  Act  declares  that  the  moneys  real- 
ised and  to  be  realised  from  the  sale  of  certain  Crown  lands  shall 
form  a capital  sum  which  is  to  be  invested  and  that  the  income 
therefrom  shall  form  a common  school  fund,  and  sec.  3,  subsec.  2. 
declares  that  ^^the  said  fund  and  the  income  thereof  shall  not  be 
alienated  for  any  other  purpose  whatsoever,  but  shall  remain  a 
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perpetual  fund  for  the  support  of  common  schools,  and  the  estab- 
lishment of  township  and  parish  libraries.'’  This  Act  and  the 
trust  thereby  created  were  in  full  force  at  the  Union.  The  whole 
income  from  the  fund,  less  what  the  Legislature  may  apply  in  the 
establishment  of  township  and  parish  libraries,  being  by  the  Act 
declared  to  be  solely  for  the  support  of  common  schools,  separate 
schools  are  entitled  to  share  in  the  same  as  declared  by  sec.  20  of 
the  Separate  Schools  Act  of  1863. 

It  was  not  shewn  before  us  that  the  income  from  this  fund  had 
not  been  applied  in  accordance  with  the  terms  of  the  trust.  If 
there  be  any  question  on  this  point,  before  the  order  on  this  appeal 
issues,  the  suppliant  may,  if  desired,  have  an  opportunity  of  shew- 
ing whether  or  not  the  terms  of  the  trust  have  been  observed. 

I shall  now  deal  with  the  following  contentions  of  the  sup- 
pliant : — 

(a)  That  the  continuation  schools,  high  schools,  and  collegiate 
institutes  are  common  schools. 

(h)  That  the  suppliant,  by  virtue  of  sec.  93,  provision  1,  of  the 
B.N.A.  Act,  has  the  uncontrollable  right  to  conduct  in  separate 
schools  the  courses  of  study  carried  on  in  continuation  schools,  high 
schools,  and  collegiate  institutes. 

(c)  That  the  Legislature  has  no  right  to  limit  the  courses  of 
study  in  Roman  'Catholic  separate  schools. 

(d)  That  the  annual  grants  for  the  support  of  continuation 
schools,  high  schools,  and  collegiate  institutes  are  part  of  the 
moneys  in  which,  by  virtue  of  sec.  20  of  the  Separate  Schools  Act 
of  1863,  they  are  entitled  to  share. 

(e)  That  the  supporters  of  Roman  Catholic  separate  schools 
are  entitled  to  exemption  from  taxation  in  respect  of  continuation 
schools,  high  schools,  and  collegiate  institutes. 

At  the  Union  there  existed  in  the  Province  common  schools, 
Roman  Catholic  separate  schools,  and  grammar  schools,  creatures 
of  the  Legislature  and  subject  to  its  plenary  authority.  It  had 
supreme  power  to  determine  what  subjects  might  and  what  might 
not  be  taught  in  each  kind  of  school,  and  what  class  of  school  should 
be  a common  school,  what  a separate  school,  and  what  a grammar 
school.  In  classifying  them  it  did  not  say  that  the  classification 
should  depend  upon  the  character  of  the  educational  work  which 
they  might  respectively  carry  on,  but  for  its  own  reasons  deter- 
mined what  should  be  a common  school,  what  a separate  school, 
and  what  a grammar  school.  There  were  fundamental  differences 
in  the  constitution  in  respect  of  each  class  of  school : for  example, 
the  trustees  of  a common  school  section  were  to  be  elected  by  such 
ratepayers  as  were  not  supporters  of  separate  schools;  were  a cor- 
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poration  in  respect  of  such  section  and  the  school  property  therein ; 
its  management  and  that  of  the  school  were  vested  in  the  said 
trustees;  and  the  Jurisdiction  of  the  trustees  was  confined  to  the 
limits  of  the  school  section  in  question;  and  separate  school  sup- 
porters were  exempt  from  taxation  in  aid  of  common  schools.  The 
trustees  of  a grammar  school  were  appointed  by  the  county  council, 
were  a corporation,  and  had  certain  powers  and  responsibilities  in 
respect  of  all  grammar  schools  in  the  county,  and  grammar  school 
property  in  the  county  was  vested  in  the  county  grammar  school 
corporation.  The  Grammar  Schools  Act,  C.S.U.€.  1859,  ch.  63, 
required  that  one  grammar  school  be  established  in  each  county  or 
union  of  counties,  and  sec.  12  of  that  Act  declared  that  instruction 
should  be  given  in  each  grammar  school  in  all  the  higher  branches 
of  a practical  English  and  commercial  education  including  the  ele- 
ments of  natural  philosophy  and  mechanics,  and  also  in  the  Latin 
and  Greek  languages  and  mathematics  so  far  as  to  prepare  students 
for  University  College  or  any  college  affiliated  to  the  University  of 
Tor  onto. 
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The  Common  Schools  Act,  C.S.U.C.  1859,  ch.  64,  did  not  spe- 
cify what  subjects  were  or  were  not  to  be  taught  in  common  schools. 
Under  the  Separate  Schools  Act  of  1863  the  trustees  of  separate 
schools  were  to  be  elected  by  Roman  Catholics,  and  were  a corpora- 
tion for  the  separate  schools  in  the  school  section  in  which  they 
were  situate.  The  separate  school  property  of  each  section  was 
vested  in  the  corporation  for  such  section,  the  Jurisdiction  of  the 
trustees  was  limited  to  the  section,  and  supporters  of  public  schools 
were  exempt  from  taxes  in  respect  of  separate  schools. 

By  legislation  since  the  Union,  common  schools  are  now  public 
schools,  and  grammar  schqols  are  high  schools/^  as  are  also 
continuation  schools  and  collegiate  institutes. 

The  suppliant  alleges,  and  it  probably  is  correct,  that  some 
public  schools  are  doing  some  of  the  same  class  of  work  as  is  done 
m high  schools  and  collegiate  institutes,  and  argues  therefrom  that 
all  high  schools  and  collegiate  institutes  have  in  consequence  ceased 
to  be  high  schools  or  collegiate  institutes  and  have  become  public 
schools.  If  such  overlapping  of  work  operates  as  a merger,  it  would 
be  quite  as  reasonable  to  suggest  that  the  public  school  system  has 
merged  in  the  high  school  system  and  therefore  ceased  to  exist. 

The  Grammar  Schools  Act  in  the  consolidation  of  1859  having 
created  a scheme  whereby  boards  of  trustees  of  grammar  schools 
(now  high  schools)  might  each  become  a corporation  clothed  with 
power  to  establish  and  carry  on  grammar  schools  within  its  terri- 
torial district,  and  that  Act  not  otherwise  providing,  each  board 
on  its  incorporation  became  entitled  in  perpetuity  to  retain  and 
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exercise  its  corporate  powers.  There  is  nothing  in  the  Act  to  sup- 
port the  suppliant^s  contention  that  the  right  of  a high  school  to 
retain  its  statutory  existence  and  powers  is  dependent  on  the  char- 
acter of  the  educational  work  which  it  may  from  time  to  time 
carry  on.  Having  been  given  the  unconditional  statutory  character 
of  a high  school,  it  must  continue  to  retain  it  until  the  Legislature 
otherwise  provides.  These  observations  are  equally  applicable  in 
respect  of  separate  schools  and  common  schools.  Thus  all  these 
various  kinds  of  schools  continue  to  preserve  their  statutory  char- 
acter, and  it  follows  that  supporters  of  Roman  Catholic  separate 
schools  are  not  exempt  from  taxation  in  respect  of  high  schools, 
continuation  schools,  and  collegiate  institutes. 

I shall  now  proceed  to  deal  with  the  contention  that  the  Legis- 
lature has  no  right  to  limit  the  course  of  study  in  separate  schools, 
and  that  the  trustees  of  separate  schools  have  the  uncontrollable 
right  to  carry  on  therein  whatever  courses  of  study  may  be  carried 
on  in  public  schools,  high  schools,  and  collegiate  institutes. 

By  the  Separate  Schools  Act  of  1863,  sec.  7,  trustees  of  separate 
schools  are  given  all  the  powers  in  respect  of  separate  schools,  that 
the  trustees  of  common  schools  have  and  possess  under  the  provi- 
ions  of  the  Act  relating  to  common  schools;’^  and  sec.  26  declares 
that  “the  Roman  Catholic  separate  schools  (with  their  registers) 
shall  be  subject  to  such  inspection  as  may  be  directed  from  time 
to  time  by  the  Chief  Superintendent  of  Education,  and  shall  be 
subject  also  to  such  regulations  as  may  be  imposed  from  time  to 
time  by  the  Council  of  Public  Instruction  for  Upper  Canada.’^ 

The  powers  of  trustees  of  common  schools  in  regard  to  instruc- 
tion in  common  schools  are  to  be  found  in  the  following  sections  of 
the  Act,  C.S.U.C.  1859,  ch.  64. 

By  sec.  27,  subsec.  17,  the  trustees  of  each  township  common 
school  are  to  visit  from  time  to  time  each  school  in  their  charge 
and  see  that  it  is  conducted  according  to  the  authorised  regula- 
tions.’’ 

By  subsec.  18,  they  are  to  see  that  no  unauthorised  books  are 
used  in  the  school,  and  that  the  pupils  are  duly  supplied  with  a 
uniform  series  of  authorised  text-books,  sanctioned  and  recom- 
mended by  the  Council  of  Public  Instruction.” 

By  sec.  27,  subsec.  23(4),  they  are  to  make  an  annual  report 
to  the  local  superintendent,  shewing  ‘Hhe  branches  of  education 
taught  in  the  school  . . . the  text-books  used  . . 

Section  79,  subsec.  12(15),  makes  it  the  duty  of  the  board  of 
school  trustees  of  every  city,  town,  or  village  to  see  that  all  the 
pupils  in  the  schools  are  duly  supplied  with  a uniform  series  of 
authorised  text-books.”  Section  79,  subsec.  16,  requires  them  ^^to 
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8€€  that  all  the  schools  under  their  charge  are  conducted  according 
to  the  authorised  regulations.’^ 

Section  53  declares  it  the  duty  of  the  county  council  each  year 
to  appoint  a local  superintendent;  and  sec.  91,  subsec.  6,  declares 
it  to  be  the  duty  of  the  local  superintendent  ^^to  see  that  all  the 
schools  are  managed  and  conducted  according  to  law,  to  prevent  the 
use  of  unauthorised,  and  to  recommend  the  use  of  authorised,  books 
in  each  school.” 

Section  91,  subsec.  12(c),  requires  him  to  transmit  to  the  Chief 
Superintendent  of  Education  an  annual  report  stating  the 
branches  taught  . . . the  books  used  . . .” 

Section  98,  subsec.  3,  makes  it  the  duty  of  each  county  and 
circuit  board  of  public  instruction  to  select  (if  deemed  expedient) 
from  a list  of  text-books  recommended  or  authorised  by  the  Coun- 
cil of  Public  Instruction,  such  books  as  they  may  think  best  adapted 
for  use  in  the  common  schools  of  the  county  or  circuit.” 

Section  106,  subsec.  5,  makes  it  the  duty  of  the  Chief  Superin- 
tendent of  Education  to  cause  such  general  regulations  as  may  be 
approved  by  the  Council  of  Public  Instruction  for  the  better  organi- 
sation and  governmejit  of  common  schools  to  be  transmitted  to  the 
officers  required  to  execute  the  provisions  of  this  Act;”  and  subsec. 
10  requires  the  Chief  Superintendent  of  Education  to  use  his 
best  endeavours  to  provide  for  and  recommend  the  use  of  uniform 
and  approved  text-books  in  the  schools  generally;” 

Section  114  empowers  the  Governor  in  Council  to  appoint  a 
council  of  public  instruction  for  Upper  Canada,  one  of  whom  is  to 
be  the  Chief  Superintendent  of  Instruction. 

Section  119,  subsec.  4,  declares  it  to  be  the  duty  of  the  Council 
of  Public  Instruction  to  make  such  regulations  from  time  to  time 
as  it  deems  expedient  for  the  organisation,  government  and  disci- 
pline of  common  schools ;”  and  subsec.  5 requires  it  to  examine 
and  at  its  discretion  recommend  or  disapprove  of  text-books  for  the 
ase  of  schools.” 

-Section  128  enacts  as  follows : — 

‘^^No  person  shall  use  any  foreign  books  in  the  English  branches 
of  education  in  any  model  or  common  school,  without  the  express 
permission  of  the  Council  of  Public  Instruction,  and  no  portion 
of  the  legislative  school  grant  shall  be  applied  in  aid  of  any  com- 
mon school  in  which  any  book  is  used  that  has  been  disapproved  of 
by  the  Council  of  Public  Instruction,  and  public  notice  given  of 
such  disapproval.” 

I think  these  provisions  in  the  Act  of  1859  require  trustees  of 
common  schools  to  conduct  education  in  them  in  accordance  with 
the  regulations  of  the  Chief  Superintendent  of  Education  (now 
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the  Minister  of  Education)  ; and,  by  secs.  7 and  26  of  the  Separate 
Schools  Act  of  1863,  the  like  duty  rests  upon  trustees  of  separate 
schools. 

The  suppliant  attacks  the  Act  of  1924,  14  Geo.  V.  ch.  82,  sec.  2. 
That  section  deals  with  what  it  calls  special  grants  for  urban  and 
separate  schools,’^  and  also  what  it  calls  the  general  grant  for  rural, 
public,  and  separate  schools. 

As  already  observed,  an  annual  grant  to  come  under  the  oper- 
ation of  sec.  20  of  the  Act  of  1863  must,  I think,  be  a grant  for 
all  the  common  schools  of  this  Province.  Neither  of  these  last 
mentioned  grants  is  of  that  nature,  and  therefore  they  are  not  part 
of  the  grant  in  which  separate  schools  are  entitled  to  share. 

In  his  reasons  for  judgment  the  learned  trial  Judge  pointed  out 
that  the  fund  in  which  sec.  20  of  the  Act  of  1863  declared  separate 
schools  entitled  to  share  was  a fund  annually  granted  ^^by  the 
Legislature  of  this  Province^’  (the  old  Province  of  'Canada),  and 
that  the  Province  of  Canada,  together  with  its  Legislature,  having 
at  the  Union  ceased  to  exist,  there  is  now  no  such  fund.  I agree 
with  this  view. 

By  consent  of  the  Court,  and  on  the  fiat  of  the  Attorney-Gen- 
eral, the  record  was  amended  by  adding  as  a suppliant  the  Board  of 
Trustees  of  the  Roman  Catholic  Separate  Schools  for  the  City  of 
Peterborough. 

For  the  foregoing  reasons  I am  of  opinion  that  there  is  nothing 
in  any  Act  passed  since  the  Union  which  prejudicially  affects  any 
right  or  privilege  with  respect  to  denominational  schools  which 
Roman  Catholics  had  by  law  in  the  Province  at  the  Union,  and  this 
appeal  fails  and  should  be  dismissed. 


Magee,  J.A.  : — The  reasons  of  Mr.  Justice  Rose  deal,  as  I think, 
so  fully  and  satisfactorily  with  the  questions  raised  that  I cannot 
usefully  add  to  them.  Recognising  that  the  spirit  of  the  British 
North  America  Act  evinced  in  its  provisions  for  the  protection  of 
the  existing  rights  of  minorities  in  Quebec  and  Ontario  should  be 
interpreted  and  effectuated  in  abounding  good  faith,  and  still  doubt- 
ing that  any  power  of  interference  with  the  otherwise  absolute 
jurisdiction  of  the  Provincial  Legislature  over  the  subject  of  edu- 
cation was  ever  intended  to  be  left  with  the  courts  or  elsewhere 
tha;i  where  provided,  that  is,  with  the  Governor-General  and  the 
special  remedial  power  of  the  Dominion  Parliament,  I cannot  but 
consider  that  the  Court  is  bound  by  the  wording  of  the  various 
pertinent  statutes  and  of  the  orders  and  regulations  which  shewed 
the  bounds  of  the  rights  existing  in  1867  when  Confederation  was 
effected.  We  cannot  legislate  but  only  interpret.  The  Legislature 
was  not  bound  unless  by  good  faith  to  improve  the  legal  status  of 
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the  separate  schools  or  to  provide  organisation  for  other  than  the 
local  educational  bodies  already  constituted,  and  neither  any  one 
of  those  small  bodies  nor  all  combined  could  claim  moneys  intended 
for  broader  and  higher  organisations  such  as  high  schools  and  col- 
legiate institutes,  which  the  restricted  powers  of  the  small  school 
section  would  not  enable  it  to  make  effective  use  of  for  the 
intended  objects;  nor  in  my  opinion  do  their  boards  of  trustees 
represent  as  corporate  bodies  the  rights  of  the  individual  ratepayers. 

I would  dismiss  the  appeal  both  as  to  the  original  and  added 
suppliants. 
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Hodgins^  J.A. : — The  suppliants  claim,  among  other  things,  a 
declaration,  with  consequent  relief,  that  by  legislation  subsequent 
to  Confederation  the  Provincial  Legislature  has  prejudicially 
affected  some  right  or  privilege  with  respect  to  denominational 
schools  which  the  suppliants,  as  a class  of  persons,  had  by  law  at 
the  Union  (B.N.A.  Act,  sec.  93(1)). 

The  claim  is  far-reaching.  It  involves  in  effect  a share  of  all 
grants  for  education  made  for  continuation  schools,  high  schools, 
and  collegiate  institutes  since  Confederation,  as  flowing  from  a 
right  equally  extensive,  to  completely  control,  save  as  to  text-books, 
all  education  in  separate  schools.  As  I agree  with  the  judgment 
pronounced  after  the  trial,  and  the  reasoning  on  which  it  is  founded, 
I only  desire,  on  account  of  the  public  importance  of  the  case,  to 
add  some  considerations  which  occur  to  me. 

The  whole  argument  for  the  supliants  appears  to  me  to  rest 
on  a false  basis.  The  contest  out  of  which  emerged  the  Act  of 
1863  was  waged  with  vigour  on  both  sides,  and  what  was  enacted 
as  its  outcome  needs  therefore  careful  scrutiny. 

There  was  a desire  on  one  side,  the  religious  one,  to  secure  a 
right  to  teach  the  rising  generation  something  of  religion,  this 
desire  was  yielded  to,  and  there  followed  the  establishment  of 
denominational  schools,  or,  as  they  were  afterwards  called,  separ- 
ate schools.'’  But,  as  I read  the  statutes  and  records  of  the  time 
as  evidenced  by  the  exhibits,  there  was  never  any  idea  of  letting 
such  schools  cut  loose  from  the  then  system  of  elementary  educa- 
tion or  of  permitting  the  setting  up  of  a new  sort  or  kind  of  school. 
AW  schools  were  common  schools  and  were  to  continue  so,  but  the 
initiation,  establishment,  and  internal  management  of  those  known 
as  denominational  schools  were  entrusted  to  religious  bodies,  mem- 
bers of  which  desired  such  a school.  These  schools  were  to  be 
staffed  by  teachers  qualified  as  common  schools  teachers,  while  the 
educational  authority  indicated  and  controlled  the  secular  educa- 
tion given  in  them.  They  shared  in  public  grants  made  for  com- 
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moil  schools  for  exactly  the  same  reason  as  did  the  latter  class 
of  school.  I find  no  trace,  except  as  to  religious  instruction,  of 
any  intention  to  allow  the  education  given  therein  to  be  more  or 
less  extensive  or  different  in  character  from  that  which  obtained 
in  the  common  schools.  Apparently  all  were  to  remain  in  the  same 
category  and  advance  or  recede  as  the  educational  policy  of  the 
Province  dealt  with  its  common  school  education.  In  this  view, 
it  is  not  necessary  to  lay  down  the  exact  definition  of  a common 
school,^^  nor  the  precise  extent  and  limitations  of  such  an  educa- 
tion in  1867.  These  separate  schools  were,  so  far  as  I can  judge, 
educational  institutions,  part  of  the  common  school  system,  and,  in 
all  the  changes  of  educational  policy  and  in  the  classification  and 
divisfon  of  schools,  whatever  was  a common  school  from  time  to 
time  was  also  a separate  school,  and  the  right  of  the  latter  class  of 
school  to  public  support  was  therefore  just  as  plain  as  was  that 
of  the  ordinary  common  schools.  This  view  contrasts  sharply  with 
the  suppliants’  claim  to  teach  whatever  they  like  without  control 
or  restraint  (except  in  respect  of  text-books)  and  to  share  in  grants 
for  objects  not  within  common  school  purposes  or  designated  there- 
for. An  examination  of  the  legislation  dealing  with  education  will 
indicate  that  this  view  is  correct. 

The  rights  protected  by  sec.  93(1)  are  those  in  regard  to  denomi- 
national schools  (whatever  that  expression  may  mean,  which  will 
be  discussed  later),  and  in  all  else  the  Provincial  Legislatures  are 
supreme,  save  where  they  infringe  rights  in  regard  to  education 
created  by  a separate  school  system,  in  which  event  the  Federal  Par- 
liament must  act. 

The  Act  in  force  at  Confederation  dealing  with  separate  schools 
was  passed  in  1863  (26  Yict.  (Can.)  ch.  5).  This  Act,  by  sec. 
129  of  the  B.N.A.  Act,  was  to  continue  in  Ontario  . . . as  if 
the  Union  had  not  been  made;  . . . subject  nevertheless  . . . 
to  be  repealed,  abolished,  or  altered  ...  by  the  Legislature  of 
the  respective  Province,  according  to  the  authority  of  . . . that 
Legislature  under  this  Act.” 

Section  20  of  the  Act  of  1863  is  relied  on  to  establish  a legal 
right  to  share,  in  the  prescribed  proportion,  in  every  grant  made 
for  the  support  of  common  schools  or  for  common  school  purposes, 
by  the  Province  of  Ontario  since  the  Union.  That  section  is  as 
follows : — 

Every  separate  school  shall  be  entitled  to  a share  in  the  fund 
annually  granted  by  the  Legislature  of  this  Province  for  the  sup- 
port of  common  schools,  and  shall  be  entitled  also  to  a share  in 
all  other  public  grants,  investments  and  allotments  for  common 
school  purposes  now  made  or  hereafter  to  be  made  by  the  Province 
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or  the  municipal  authorities,  according  to  the  average  number  of 
pupik  attending  such  school  during  the  twelve  next  preceding 
months,  or  during  the  number  of  months  which  may  have  elapsed 
from  the  establishment  of  a new  separate  school,  as  compared  with 
the  whole  average  numbers  of  pupils  attending  school  in  the  same 
city,  town,  village  or  township.^^ 

This  section  deals  only  with  grants  by  the  Legislature  of  this 
Province,^^  i.e.,  of  the  then  Province  consisting  of  both  Upper  and 
Lower  Canada,  which  Province  passed  out  of  existence  on  the 
enactment  of  the  E.lSr.A.  Act.  The  fact  that  the  Act  of  1863 
remained  as  it  was  till  altered  or  amended  by  the  Province  of 
Ontario,  changes  neither  its  wording  nor  its  effect,  because  it  con- 
tinued, as  expressed  by  sec.  129  of  the  B.U.A.  Act  as  if  the  Union 
had  not  been  made  f that  is,  as  if  the  two  Provinces  of  Canada  had 
not  been  separated.  Section  129  is  not  expressed  to  be  in  force  and 
apply  to  each  Province  separately,  as  is  sec.  84,  which  provides  that 
all  the  laws  in  force  at  the  Union  in  the  Provinces  of  Ontario  and 
Quebec  as  to  matters  relating  to  Parliamentary  qualifications  and 
elections  are  to  apply  to  elections  of  members  to  the  respective  and 
newly  created  Assemblies  of  Ontario  and  Quebec.  This  makes  it 
impossible  to  construe  the  section  in  question  so  as  to  read  into  it 
the  new  Province  of  Ontario  instead  of  the  old  Province  of  Canada, 
aud  the  learned  trial  Judge  has  so  held. 

The  constitutions  of  the  Provinces  entering  Confederation  were 
either  distributed  between  them  and  the  Federal  Government, 
according  to  Lord  Watson  {Liquidators  of  the  Maritime  Bkink  of 
Canada  v.  Receiver-General  of  New  Brunswiclc,  [1892]  A.C.  437, 
442),  or,  as  expressed  by  Lord  Haldane,  were  surrendered  to  the 
Imperial  Parliament,  and  by  it  granted  afresh  to  the  Provinces 
and  to  the  Dominion  {Bonanza  Creek  Gold  Mining  Co.  Ltd.  v. 
The  King,  [1916]  1 A.C.  566,  579).  Consequently  the  powers  of 
those  former  Provinces  were  at  an  end,  and  their  Legislature  did 
not  survive.  Legislatures  were  newly  created  for  each  Province. 
Apart  from  this  point  the  case  may  be  dealt  with  on  broader 
lines.  The  grants  which  were  dealt  with  by  sec.  20  were 
for  common  school  purposes,  and  it  can  hardly  have  been 
the  intention  that  any  schools,  separate  or  otherwise,  should 
participate  in  them  without  being  obliged  to  give  in  their  schools 
that  common  school  education  the  maintenance  of  which  was  the 
fundamental-  purpose  of  those  grants.  Denominational  domestic 
control  could  easily  be  given  without  impairing  that  purpose.  On 
this  point  it  is  instructive  to  quote  the  views  of  several  of  the 
Judges  in  Upper  Canada  as  to  the  status  and  position  of  separate 
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schools  at  a time  when  they  could  be  established  by  Protestant  and 
coloured  people  as  well  as  by  Roman  -Catholics. 

In  In  re  Ridsdale  and  Brush  (1862),  22  U.C.R.  122,  Burns,  J., 
speaking  for  the  Court  comprising  McLean,  C.J.,  and  Hagarty,  J., 
used  these  words : — 

We  take  it  to  be  perfectly  plain,  from  reading  the  Common 
School  Act,  chapter  64  of  the  Consol,  Stats,  of  U.C.,  chapter  65, 
providing  for  separate  schools,  and  chapter  55,  the  Assessment  Act, 
that  the  Legislature  intended  the  provisions  creating  the -common 
school  system,  and  for  working  and  carrying  that  out,  were  to  be 
the  rule,  and  that  all  the  provisions  for  the  separate  schools  were 
only  exceptions  to  the  rule,  and  carved  out  of  it  for  the  convenience 
cf  such  separatists  as  availed  themselves  of  the  provisions  in  their 
favour.^^ 

Speaking  at  later  dates,  G-wynne,  J.,  for  the  Court  of  Common 
Pleas,  in  Harling  v.  Mayville  (1871),  21  U.C.C.P.  499,  Hagarty, 
then  Chief  Justice  of  that  Court,  in  Free  v.  McHugh  (1874),  24 

U. C.C.P.  13,  and  Meredith,,  J.,  in  Trustees  R.  C.  School  of  Arthwr 

V.  Arthur  (1891),  21  O.R.  60,  all  adopt  and  approve  of  this  lan- 
guage, as  still  applicable. 

The  provisions  ...  in  their  favour  obviously  refer  to  initia- 
tion, establishment,  internal  management,  and  religious  teaching, 
none  of  which  touched  the  secular  education  to  be  imparted  to  the 
pupils. 

These  views  that  separate  schools  were  still  part  of  the  system 
of  common  schools,  under  a strictly  denominational  influence,  are 
borne  out  by  a reference  to  the  earlier  Acts.  In  1841  the  trustees 
elected  by  those  who  dissented  from  the  regulations,  arrangements, 
or  proceedings  of  the  Common  School  Commissioners  were  given 
power  to  establish  and  maintain  one  or  more  common  schools 
in  the  manner  and  subject  to  the  visitation,  conditions,  rules  and 
obligations,  in  this  Act  provided,”  and  they  were  to  share  in 
moneys  appropriated  by  law,  and  raised  by  assessment  for  the 
support  of  common  schools  ” (4  & 5 Viet.  ch.  18,  sec.  11).  This  is 
the  first  enactment  of  the  United  Provinces  on  this  subject,  and 
carries  out  the  idea  that  these  dissentient  schools  were  to  be  formed 
and  maintained  as  common  schools  but  under  their  own  trustees. 
It  was  the  difficulty  of  grafting  into  the  system  of  common  schools 
these  dissentient  schools,  and  later  schools  called  separate,  as  a 
part  of  that  system,  that  led  to  most  of  the  complications  arising 
tliereafter. 

The  Act  of  1843,  dealing  wholly  with  Upper  Canada  and  with 
common  schools,  repealed  that  of  1841,  and  introduced  the  religious 
element  as  a reason  for  the  establishment  of  separate  schools.  But 
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tliey  were  still  common  schools  and  were  to  be  subject  to  the  visi- 
tations, conditions,  rules  and  obligations,  provided  by  this  Act 
with  reference  to  other  common  schools  or  to  other  town  or  city 
schools  established  under  this  Act:’^  (1843)  7 Yict.  ch.  29,  sec.  56. 
The  town  or  city  schools  referred  to  were  to  be  established  by  the 
board  of  trustees  therein,  and  not,  as  provided  with  regard  to  com- 
mon schools,  by  the  members  of  any  religious  denoniination — and 
the  board  of  trustees  were  not,  until  1847  (10  & 11  Yict.  ch.  19, 
sec.  5,  subsec.  3),  given  power  to  determine  whether  such  schools 
should  be  denominational  or  mixed. 

It  is  unnecessary,  in  view  of  the  very  excellent  summary  of  the 
later  Acts  to  be  found  in  the  judgment  in  appeal,  to  follow  those 
enactments  throughout.  I do  not,  however,  find  anything  in  them 
indicating  any  departure  from  the  maintenance  of  these  separate 
schools  as  part  of  a system  of  education,  and  in  that  part  known  as 
common  school  education,  though  with  some  differences  in  regard 
to  their  origin,  constitution,  domestic  management,  and  religious 
exercises.  This  will  be  seen  when  the  provisions  of  the  Act  of  1863 
are  considered. 

Turning  now  to  the  claim  upon  public  grants,  it  appears  that 
by  sec.  20  every  separate  school  was  entitled  to  a share  in  the 
fund  annually  granted  by  the  Legislature  for  the  support  of  com- 
mon schools,  and  to  a share  in  other  moneys  granted  for  common 
school  purposes.  What  that  share  was  to  be  is  not  stated,  though 
it  is  always  to  bear  Ihe  same  proportion  to  the  whole  grant  as  the 
average  number  of  pupils  in  the  separate  schools  bore  to  the  whole 
average  number  of  pupils  in  the  same  city,  town,  village,  or  town- 
ship. Why  was  this  average  selected?  Evidently  not  because  the 
school  was  a separate  school,  but  so  as  to  ensure  the  pupils 
getting  a common  school  education  in  all  schools,  whether  town  or 
city  schools  or  mixed  common  schools  or  separate  schools.  This 
provision  in  no  way  ties  the  hands  of  the  granting  authority  so  as 
to  cause  it  to  lose  control  over  the  proper  application  of  the  funds 
so  granted,  nor  over  the  character  or  standards  of  the  schools,  in 
the  matter  of  education.  This  appears  by  the  other  provisions  to  be 
found  in  the  Act  of  1863.  By  sec.  26  the  separate  schools  are  to 
be  subject  to  inspection  and  regulation  by  the  Council  of  Public 
Instruction  for  Upper  'Canada.  By  sec.  13,  separate  school  teachers 
are  required  to  possess  the  same  qualifications  and  to  submit  to  the 
same  examinations  as  are  demanded  from  common  school  teachers. 
Yisitors  are  also  provided  for,  and  of  these  Roman  Catholics  are 
only  a section.  Nor  does  that  Act,  taken  as  a whole,  in  my  view, 
prevent  the  new  Legislature  from  dealing  with  and  making  special 
appropriations  for  school  purposes  other  than  in  the  form  of  a 
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general  grant  for  those  known  as  common  schools.  I cannot  con- 
strue the  section  as  extending  to  anything  but  a grant  in  which 
every  city,  town,  village,  or  township  is  entitled  to  participate  for 
the  giving  of  common  school  education,  and  not  to  a specific  grant 
for  defined  and  different  purposes.  My  view,  in  short,  as  to  the 
position  of  separate  schools,  is  that  they  are  a part  of  a system  of 
common  school  education,  doing,  under  denominational  auspices,  the 
work  of  common  schools,  that  they  have  always  had  that  character 
and  position,  and  that  their  right  to  share  in  grants  for  public 
school  purposes  is  based  on  that  position,  and  is  therefore  limited 
to  moneys  definitely  assigned  for  the  support  of  public  schools, 
the  definition  and  limits  of  which  is  for  the  Legislature  of  Ontario 
to  declare  from  time  to  time.  If  this  view  is  right,  it  assists  in 
ascertaining^  the  precise  meaning  of  the  provisions  of  sec.  93  of  the 
British  North  America  Act.  The  rights  in  respect  of  denomin-a- 
tional  schools,  generally  speaking,  were  the  establishment  and  con- 
duct of  them  by  and  under  the  immediate  supervision  of  the  Church 
which  desired  them,  either  in  Quebec  or  Ontario,  subject  to  regu- 
lations made  pursuant  to  statute  law.  Rights  and  privileges  in  such 
schools,  so  far  as  they  were  in  relation  to  education  (as  carried 
on  by  them),  if  affected,  were  to  be  dealt  with  by  the  Legislatures 
of  the  Provinces,  subject  to  an  appeal,  not  to  the  Courts,  but  to 
Federal  authority,  which  was  to  correct  any  infringement  of  those 
rights  and  privileges.  These  belonged  not  to  a denomination  as 
the  creator  and  guardian  of  separate  schools,  but  to  the  schools 
themselves,  as  part  of  a system  of  education.  It  was  to  the  Pro- 
vinces that  education  was  committed,  and  it  is  right  that  the  systems 
of  education  established  by  them,  and  the  rights  flowing  therefrom, 
should  be  governed  by  their  Legislatures,  and  not  by  the  Courts. 

It  was  in  this  sense  that  Blake,  V.-C.,  in  Belleville  Separate 
School  Trustees  v.  Grainger  (1878),  25  Gr.  570,  dealt  with  the 
question  and  held  it  to  be  no  infringement  under  sec.  93(1)  when 
the  machinery  for  carrying  on  its  work  ” under  separate  school 
trustees  was  assimilated  to  that  of  the  public  schools.  The  case  of 
Ottawa  Separate  Schools  Trustees  v.  Ottawa  Corporation,  [1917] 
A.C.  76,  only  deals  with  the  right  to  elect  and  have  trustees  to 
manage  the  internal  operation  of  the  school,  something  quite  dif- 
ferent from  a right  regarding  education  as  such.  It  was  a strictly 
denominational  right  which  was  granted,  wholly  because  of  the 
desire  of  the  Roman  Catholic  Church  to  impart  religious  instruc- 
tion according  to  the  tenets  of  that  Church,  as  stated  by  Meredith, 
C.J.O.,  in  a previous  case,  Maclcell  v.  Ottawa  Separate  School  Trus- 
tees (1915),  34  O.L.R.  335.  This  is  clear  from  the  judgment  in 
[1917]  A.C.  76,  of  which  1 quote  the  following  (p.  82)  ; — 
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It  may  be  pointed  out,  however,  that  the  decision  in  this 
appeal  in  no  way  affects  the  principle  of  compulsory  free  primary 
education  in  the  Province  established  under  the  Common  Schools 
Act,  1859,  and  that  if  the  appellant  board  and  their  supporters 
fail  to  observe  the  duties  incident  to  the  rights  and  privileges 
created  in  their  favour  the  result  is  that  the  children  of  Roman 
Catholic  parents  are  under  obligation  to  attend  the  common  schools, 
and  thus  lose  the  privileges  intended  to  be  reserved  in  their  favour 
under  provision  1 of  sec.  93  of  the  British  North  America  Act, 
1867.^^ 

The  earlier  case  to  which  I have  referred  was  taken  to  the  Privy 
Council:  Ottawa  Separate  Schools  Trustees  y.  Machell,  [1917]  A.C. 
62.  In  it  Lord  Buckmaster,  L.C.,  referring  to  sec.  26  of  the  Act 
of  1863,  which  provided  that  the  separate  schools  were  subject  to 
such  regulations  as  may  be  imposed  from  time  to  time  by  the 
Council  of  Public  Instruction  for  Upper  Canada, clearly  differ- 
entiated the  denominational  and  educational  rights  in  these  words 
(p.  71) 

The  schools  must  be  conducted  in  accordance  with  the  regula- 
tions, and  their  Lordships  can  find  nothing  in  the  statute  to  take 
away  from  the  authority  that  had  power  to  issue  regulations  the 
power  of  directing  in  what  language  education  is  to  be  given.  If, 
therefore,  the  trustees  of  the  common  schools  would  be  bound  to 
obey  a .regulation  which  directed  that  education  should,  subject  to 
certain  restrictions,  be  given  in  either  English  or  French,  the  trus- 
tees of  the  separate  schools  would  also  be  bound  to  obey  a regula- 
tion of  the  same  character  affecting  their  school,  provided  that  it 
does  not  interfere  with  a right  or  privilege  reserved  under  the  Act 
of  1867,  i.e.,  a right  or  privilege  attached  to  denominational  teach- 
ing.^’ 

He  adds: — 

The  objections  to  the  instructions  which  were  urged  before 
their  Lordships,  however,  were  not  chiefly  based  on  the  allegation 
that  they  prejudicially  affected  in  any  special  manner  denomina- 
tional teaching,  but  on  the  wider  ground.” 

This  wider  ground  was  that  the  regulations  in  question  inter- 
fered with  the  alleged  right  of  the  trustees  to  give  education  in  such 
language  as  the  trustees  thought  fit. 

This  contention  is  dealt  with  in  reference  to  sec.  129  of  the 
Common  Schools  Act,  22  Viet.  ch.  64,  thus  (pp.  72,  73)  : — 

“ The  second  paragraph  of  the  circular  is  important.  The 
regulations  and  courses  of  study  prescribed  for  the  public  cschools, 
which  are  not  inconsistent  with  the  provisions  of  the  circular,  are 
applied  to  the  English-French  schools,  with  the  following  modiflea- 
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lions:  ‘ The  provision  for  religious  instruction  and  exercises  in  pub- 
lic schools  shall  not  apply  to  separate  schools,  and  separate  school 
boards  may  substitute  the  Canadian  Catholic  readers  for  the  Ontario 
public  schools  readers.’ 

These  modifications  bring  the  instructions  into  agreement 
with  the  provisions  as  to  regulations  affecting  religious  instruction 
in  the  Common  Schools 'Act  and  the  Separate  Schools  Act,  the  only 
reference  to  religious  instruction  to  which  their  Lordships  were 
referred  in  these  statutes  is  sec.  129  of  the  former  statute.  This 
section  provides  that  no  person  shall  require  any  pupil  to  read  or 
study  in  or  from  any  religious  book  or  join  in  any  exercise  of  devo- 
tion or  religion  objected  to  by  his  or  her  parents  or  guardian,  and 
this  provision  preserves  these  rights.  Indeed  the  clause,  in  their 
Lordships’  opinion,  indicates  that  the  whole  course  of  religious 
teaching  in  the  separate  schools  is  outside  the  operation  of  the  cir- 
cular, for  the  circular  applies  to  public  schools  and  separate  schools 
alike  and  impartially,  and  if  it  contained  provisions  with  regard 
to  religious  instruction  in  the  public  schools,  by  virtue  of  this  clause 
those  provisions  would  not  apply  to  the  separate  schools;  through- 
out the  whole  of  the  circular,  however,  there  is  nothing  whatever  to 
iudicate  that  it  is  intended  to  have  any  application,  excepting  it 
may  be  in  the  case  of  public  schools,  to  anything  but  secular  teach- 
ing, and  it  is  in  this  connection  that  clause  3 must  be  read.  This 
IS  the  clause  which  regulates  the  use  of  French  as  the  language  of 
instruction  and  communication,  and  it  is  against  these  provisions 
that  the  complaint  of  the  appellants  is  mainly  directed.  The  clause 
refers  equally  to  public  and  separate  schools,  and  directs  that  modi- 
fi.cations  shall  be  made  in  the  course  of  study  in  both  classes  of 
schools,  subject  to  the  direction  and  approval  of  the  chief  inspec- 
tor.” 

And  at  pp.  74,  75  : — 

The  right  to  manage  does  not  involve  the  right  of  determin- 
ing the  language  to  be  used  in  the  schools.  Indeed,  the  right  to 
manage  must  be  subject  to  the  regulations  under  which  all  the 
schools  must  be  carried  on;  and  there  is  nothing  in  the  Act  to 
negative  the  view  that  those  regulations  might  include  the  pro- 
visions to  which  the  appellants  object.  If,  therefore,  the  regulation 
as  to  which  the  trustees  of  the  common  schools  were  bound  to 
carry  on  the  class  of  school  committed  to  their  charge  did  in  fact, 
under  the  Act  of  1859,  enable  directions  to  be  given  as  to  the 
medium  of  instruction,  the  power  possessed  by  the  trustees  of  the 
separate  schools  would  have  been  subject  to  the  same  limitation, 
and  the  question  as  to  interference  with  the  powers  of  management 
does  not  arise  as  an  independent  question.” 
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This  brings  the  provisions  of  sec.  93  (1),  I think^  into  complete 
harmony  vrith  the  authority  given  to  the  Provinces  as  part  of  their 
legislative  powers.  The  statute  of  1863  was  expressly  made  subject 
to  change,  as  stated  in  the  B.N.A.  Act,  by  legislation  passed  by  the 
new  Province  of  Ontario.  It  is  not  to  my  mind  conceivable  that 
it  was  intended  by  sec.  93(1)  to  create  and  preserve  as  a right  by 
law  the  power  to  forbid  any  alteration  in  the  Act  of  1863,  needed 
or  expedient  in  the  interest  of  expanding  education,  not  affecting 
separate  schools  in  their  establishment  or  in  their  nature  as  demoni- 
national  schools,  but  as  dealing  with  them  in  their  aspect  of  purely 
educational  institutions,  as  part  of  common  school  education,  which 
was  at  'Confederation  their  only  ambit.  In  this  aspect,  whatever 
the  Province  made  the  common  schools  it  also  made  the  separate 
schools,  so  that  if  and  so  long  as  the  Province  enlarged  the  sphere 
of  the  common  schools  just  so  much  and  so  long  did  it  increase 
that  of  the  separate  schools.  This  in  itself  relieves  the  Court  from 
determining  exactly  what  kind  or  description  of  school  the  separate 
school  trustees  had  power  in  1863  to  manage,  and  enables  it  to 
construe  the  legislation  regarding  grants  in  a way  that  does  no 
injustice  to  either  class  of  school.  Public  grants  must  always  be 
subject  to,  and  safeguarded  by,  the  conditions  and  provisions  which 
Parliament  chooses  to  annex  to  them,  and  while,  if  a grant  is  made, 
a share  may  be  demanded,  yet  that  demand  cannot  be  legally  made 
or  acceded  to  unless  these  conditions  and  provisions  aie  complied 
with.  A grant  of  public  money  is  the  free  gift  of  Parliament,  and 
may  be  accompanied  by  special  appropriations  or  by  money  grants 
for  certain  designated  purposes.  If  these  should  reduce  the  aggregate 
cf  the  general  grant  which  is  divisible  among  common  and  separate 
schools,  then  all  would  suffer,  and  common  schools  would  lose  in  a 
very  much  larger  degree.  This  is  a practical  safeguard  against  any 
undue  diminution  of  the  divisible  fund  and  a fact  which  would 
make  it  unlikely  to  occur  in  any  considerable  degree.  But,  while 
it  is  unlikely  that  either  the  common  schools  or  the  separate  schools 
had  a fixed  and  unalterable  status  in  the  matter  of  education,  the 
inevitable  development  of  popular  education  would  rather  tend  to 
develop  the  teaching  in  the  direction  of  an  advance  over  what  these 
schools  were  originally  intended  to  impart.  To  cope  with  this 
expansion  new  schools  and  new  methods  and  classifications  would 
be  needed.  The  increasing  pressure  for  better  and  higher  educa- 
tion would  also  necessarily  compel  particular  consideration  in  the 
matter  of  grants  of  money  in  aid  of  its  larger  fields.  Whether  this 
tendency  would  equally  increase  the  scope  and  importance  of  the 
public  or  common  schools,  was  to  be  a matter  for  the  individual 
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Provinces,  and  if  decided  upon  would  benefit  similar  schools 
described  as  denominational. 

Another  argument  may  be  considered  here.  Section  106  of  the 
Common  Schools  Act,  C.S.U.'C.  1859,  ch.  64,  made  it  the  duty  of 
the  Chief  Superintendent  (now  the  Minister  of  Education)  to 
apportion  annually  all  moneys  granted  by  the  local  Legislature  for 
the  support  of  common  schools  as  well  as  special  grants  not  other- 
wise appropriated  by  law,”  to  the  several  municipalities  according 
to  population.  This  was  relied  on  as  giving  a right  to  the  separate 
schools  to  a share  in  the  grants  mentioned  without  regard  to  the 
specific  items  which  made  up  the  bulk  sum.  But  a consideration 
of  the  mode  of  granting  moneys  by  the  Legislature  shews  that  these 
grants,  made  in  general  terms,  may  be,  and  always  are,  specifically 
appropriated  to  the  objects  and  purposes  set  out  in  the  estimates. 
From  the  form  of  the  statutes  granting  supply  (see,  for  example, 
that  of  1864,  27  & 28  Viet.  ch.  1,  and  the  corresponding  statute 
in  1922,  12  & 13  Geo.  V.  ch.  1),  it  will  appear  that  no  vote  of 
public  moneys  is  or  was  made  unless  recommended  by  the  Lieu- 
tenant-Governor in  a message  to  the  House.  And  this  message  is 
always  accompanied  by  detailed  estimates,  as  is  recited  in  the 
preamble  to  the  Supply  Act.  The  Interpretation  Act,  R.S.O.  1914, 
ch.  1,  sec.  9,  makes  this  preamble  part  of  the  Act.  So  that  each 
item  in  the  estimates  accompanying  the  message  of  the  Lieutenant- 
Governor  as  finally  passed  by  the  Legislative  Assembly  is  other- 
wise appropriated  by  law  ” unless  it  is  specifically  granted  for 
common  or  separate  school  purposes.  I think  the  difference  between 
a specific  appropriation  and  a general  grant  Avas  early  realised  in 
connection  with  the  right  of  separate  schools  to  participate,  and 
was  expressed  by  Robinson,  C.J.,  in  Belleville  R.C.  School  Trustees 
V.  Belleville  School  Trustees  (1853),  10  U.C.R.  469,  where  he  held 
that  the  separate  school  trustees  were  entitled  to  a share  in  any 
sum  raised  by  local  assessment  to  equal  the  Government  grant,  if 
raised  for  payment  of  teachers  generally,  and  not  upon  an  esti- 
mate for  a specific  purpose.” 

I cannot,  therefore,  read  the  grant  of  supply  in  1922  apart  from 
the  estimates,  which  indicate  what  Avas  otherwise  appropriated 
by  law.” 

I agree  Avith  the  judgment  appealed  from  as  to  what  the  words 
kind  and  description  ” of  school  vTre  intended  to  coATr.  The 
Mackell  case  gives  no  assistance  to  the  plaintiffs  on  that  point,  and 
it  may  be  interesting  to  note  that  the  Court  of  Queen’s  Bench  in 
Upper  Canada,  in  1871,  in  In  re  Hutchison  and  Board  of  School 
Trustees  of  St.  Catharines,  31  U.C.R.  274,  took  the  view  that 
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kind  meant  either  the  plan  and  materials,  or,  as  the  Privy 
Council  indicated,  “ boys^  or  girls’  schools.” 

I have  not  found  it  necessary  to  go  further  into  the  question 
raised  in  regard  to  continuation  schools,  high  schools,  or  collegiate 
institutes,  because,  as  I have  indicated,  it  is  entirely  for  the  Pro- 
vincial authorities  to  provide  and  regulate  education  and  they  must 
have  the  right  to  declare  what  is  to  be  primary  and  what  is  to  be 
secondary  or  higher  education.  In  so  doing  they  infringe  no  legal 
right  or  privilege  in  regard  to  denominational  schools  which  were 
possessed  by  them  in  1867.  If,  however,  they  affect  prejudicially 
any  rights  or  privileges  then  existing  in  regard  to  education  as 
such,  the  remedy  is  not  in  the  Courts,  but  by  appeal  to  the  Grover- 
nor-General  under  the  later  subsections  of  sec.  93  of  the  B.N.A.  Act. 
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I cannot  imagine  a more  chaotic  system  of  education  than  would 
result  if  the  claims  made  by  the  suppliants  before  us  were  given 
effect  to.  Separate  schools  established  before  1867,  it  was  con- 
tended, were  so  completely  autonomous  that  any  regulation  that 
prevented  them  from  carrying  on  their  schools  so  as  to  include  all 
subjects  from  the  teaching  of  the  alphabet  to  preparing  pupils  for 
the  matriculation  examinations,  became  not  regulation  but  prohibi- 
tion. This  would  mean  that,  side  by  side  with  a system  of  educa- 
tion scientifically  organised,  classified,  and  regulated,  there  would 
exist  a wholly  uncontrolled  system,  managed  by  urban  and  rural 
trustees  according  to  their  individual  notions  and  yet  entitled  to 
share  in  every  public  grant  whether  specific  or  general,  and  to  use 
it  at  their  own  will,  regardless  of  what  'designation  the  jLegis- 
lature  had  given  it.  I do  not  think  the  separate  school  legislation 
existing  in  1867  can  possibly  be  stretched  so  far  as  that. 

As  I agree  with  the  judgment  of  the  learned  trial  Judge,  and 
because  of  that,  I do  not  consider  it  necessary  to  deal  with  many  of 
the  points  taken  in  the  arguments  addressed  to  us,  which  have,  I 
think,  been  satisfactorily  dealt  with  by  him. 

I would  dismiss  the  appeal. 


Ferguson^  J.A. : — As  I agree  with  the  judgment  appealed  from 
and  the  reasoning  on  which  it  is  founded,  I would  dismiss  the 
appeal. 


Grant,  J.  : — An  appeal  from  the  judgment  pronounced  on  the 
iS'th  May,  1926,  by  Mr.  Justice  Eose,  who  tried  the  cause  without 
a jury. 

The  proceeding  was  by  way  of  petition  of  right.  It  appeared 
upon  the  argument  before  this  Court  that  there  is,  or  might  be 
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deemed  to  be,  some  difference  between  the  rights  of  rural  and  urban 
boards  of  separate  school  trustees. 

As  both  parties  were  desirous  of  having  the  matters  in  issue 
determined  upon  their  merits,  by  consent  and  by  leave  of  this 
Court,  the  Board  of  Trustees  of  the  Roman  Catholic  Separate 
Schools  of  the  City  of  Peterborough,  Ontario,  was  added  as  a sup- 
pliant. 

Expressed  in  general  terms,  the  complaint  of  the  suppliants  is 
two-fold.  It  is  alleged  that  the  suppliants  have  not  been  and  are 
not  being  paid  their  rightful  share  of  the  fund  or  funds  granted 
by  the  Ontario  Legislature  for  common  school  purposes,  the  grants 
for  the  year  19'22  being  taken  as  a concrete  example.  In  respect  of 
that  year,  it  is  claimed  that  the  suppliant  board  of  trustees  of  Tiny 
township  was  by  law  entitled  to  the  sum  of  $1,116,  and  receivedonly 
$380,  and  therefore  suffered  a loss  of  $737.  In  the  alternative,  in 
case  it  should  be  found  not  to  be  entitled  to  share  in  moneys  granted 
in  1922,  for  continuation  schools  and  collegiate  institutes  and  high 
schools,  this  suppliant  claims  to  have  been  deprived  of  the  sum  of 
$647,  to  which  it  is  entitled,  by  computation  based  upon  the  aver- 
age attendance  at  both  common  public  and  common  separate  schools 
in  the  township  of  Tiny. 

The  other  branch  of  the  claim  is  briefly  that  what  are  now  called 
continuation  schools  and  collegiate  institutes  and  high  schools 
are  in  reality  the  more  advanced  grade  or  grades  of  what  were,  at 
and  prior  to  1867,  common  schools;  that  the  suppliants,  at  the  last 
mentioned  period,  were  by  law  entitled  to  and  did  conduct  such 
advanced  grade  or  grades  in  their  separate  schools,  and  are  there- 
fore entitled  to  continue  so  doing ; that  statutes  enacted  and  regu- 
lations passed  preventing  their  so  doing  are  ultra  vires,  as  preju- 
dicially affecting  the  suppliants’  rights  as  granted  by  26  Viet. 
(1863)  ch.  5,  and  secured  by  the  B.N.A.  Act,  30  & 31  Viet.  (1867) 
ch.  3,  sec.  93;  and  that  the  suppliants  are  entitled  to  share  in 
funds  granted  by  the  Legislature  each  year  for  continuation  schools, 
collegiate  institutes,  and  high  schools,  as  being  funds  granted  for 
common  school  purposes,  within  the  meaning  of  the  legislation 
just  mentioned. 

The  solution  of  the  problem  involves  consideration  of  the  statu- 
tory provisions  bearing  upon  the  matter,  and  this  again  necessi- 
tates careful  study  of  the  legal  rights  of  the  suppliants,  or  their 
predecessors,  at  Confederation.  The  learned  trial  Judge,  in  his 
reasons  for  judgment,  has  given  a careful  and  exhaustive  historical 
account  of  the  legislation  upon  this  subject,  from  time  to  time 
enacted  in  the  Province  of  Canada  prior  to  the  passing  of  the 
B.N.A,  Act.  It  is  not  my  intention  io  repeat  what  has  been  so 
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accurately  narrated  by  him,  save  in  so  far  as  reference  thereto 
may  appear  necessary  to  an  understanding  of  the  legislation  bear- 
ing directly  upon  the  issues  involved.  Approving,  as  I do,  the 
decision  of  the  learned  trial  Judge,  yet  I have  felt  impelled  to  set 
down,  in  my  own  words,  my  views  upon  what  seems  to  me  to  be 
the  main  branch  of  the  case. 

The  B.N.A.  Act  contains  (inter  alia)  the  following  provi- 
sions : — 

93.  In  and  for  each  Province  the  Legislature  may  exclusively 
make  laws  in  relation  to  education,  subject  and  according  to  the 
following  provisions : — 

1.  Nothing  in  any  such  law  shall  prejudicially  affect  any 
light  or  privilege  with  respect  to  denominational  schools  which 
any  class  of  persons  have  by  law  in  the  Province  at  the  Union. 

3.  Where  in  any  Province  a system  of  separate  or  dissentient 
schools  exists  by  law  at  the  Union  or  is  thereafter  established  by  the 
Legislature  of  the  Province,  an  appeal  shall  lie  to  the  Governor- 
General  in  Council  from  any  Act  or  decision  of  any  Provincial 
Authority  affecting  any  right  or  privilege  of  the  Protestant  or 
Roman  Catholic  minority  of  the  Queen’s  subjects  in  relation  to 
education.” 

Then  what  were  the  ^‘rights  and  privileges  with  respect  to 
denominational  schools  which  Roman  Catholics  (as  a ^ class  of 
persons’)  hadhij  law  in  the  Province  at  the  Union?  ” The  answer 
is  to  be  found  in  the  statute  which  was  in  force  at  the  time  of  Con- 
federation, which  is  ch.  5 of  the  statutes  of  Canada,  1863,  26  Viet. 
That  Act  is  intituled  ^^An  Act  to  restore  to  Roman  Catholics  in 
Upper  Canada  certain  rights  in  respect  to  Separate  Schools.”  The 
preamble,  which  furnishes  the  key  to  an  understanding  of  the  pur- 
pose of  the  enactment,  reads  as  follows: — 

Whereas  it  is  just  and  proper  to  restore  to  Roman  Catholics 
in  Upper  Canada  certain  rights  which  they  formerly  enjoyed  in 
respect  to  separate  schools,  and  to  bring  the  provisions  of  the  Law 
respecting  Separate  Schools  more  in  harmony  with  the  provisions 
of  the  Law  respecting  Common  Schools : Therefore,  Her  Majesty, 
by  and  with  the  advice  and  consent  of  the  Legislative  Council  and 
Assembly  of  Canada,  enacts  as  follows:” 

Briefl}^,  the  purpose  is  both  to  restore  certain  rights  previously 
enjoyed,  and  also  to  harmonise  the  laws  respecting  separate  schools 
more  nearly  with  those  respecting  common  schools. 

Various  provisions  are  made  for  the  formation  of  school  sec- 
tions, the  election  of  trustees,  etc.,  to  which  no  particular  reference 
is  necessary. 
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The  endeavouT  to  harmonise  the  laws  relating  to  separate  and 
common  schools  is  Avitnessed  by  the  frequent  use  of  such  expres- 
sions as  as  in  common  school  sections/’  as  trustees  (or  teachers) 
of  common  schools/’  etc. 

The  following  sections  may,  with  advantage,  be  quoted  in  full : — 

7.  The  trustees  of  separate  schools  forming  a body  corporate 
under  this  Act,  shall  have  the  power  to  impose,  levy  and  collect 
school  rates  or  subscriptions,  upon  and  from  persons  sending  child- 
ren to,  or  subscribing  towards  the  support  of  such  schools,  and 
shall  have  all  the  powers  in  respect  of  separate  schools,  that  the 
trustees  of  common  schools  have  and  possess  under  the  provisions 
of  the  Act  relating  to  common  schools.” 

9.  The  trustees  of  separate  schools  shall  take  and  subscribe 
the  following  declaration  before  any  Justice  of  the  Peace,  Reeve 
or  Chairman  of  the  Board  of  Common  Schools ; ‘ I,  , will 

truly  and  faithfully,  to  the  best  of  my  judgment  and  ability,  dis- 
charge the  duties  of  the  office  of  school  trustee  to  which  I have  been 
elected.’ 

And  they  shall  perform  the  same  duties  and  be  subject  to  the 
same  penalties  as  trustees  of  common  schools,  and  teachers  of 
separate  schools  shall  be  liable  to  the  same  obligations  and  penalties 
as  teachers  of  common  schools.” 

13.  The  teachers  of  separate  schools  under  this  Act  shall  be 
subject  to  the  same  examinations,  and  receive  their  certificates  of 
qualifications,  in  the  same  manner  as  common  school  teachers  gen- 
erally; provided  that  persons  qualified  by  law  as  teachers,  either  in 
Upper  or  Lower  Canada,  shall  be  considered  teachers  for  the  pur- 
poses of  this  Act.” 

Section  14  provides  (in  effect)  that  supporters  of  separate 
schools  shall  be  exempted  from  payment  of  rates  imposed  for  the 
support  of  common  schools  and  common  schools  libraries,  or  for 
the  purchase  of  land  or  erection  of  buildings  for  common  school 
purposes. 

^^20.  Every  separate  school  shall  be  entitled  to  a share  in  the 
fund  annually  granted  by  the  Legislature  of  this  Province  for  the 
support  of  common  schools,  and  shall  be  entitled  to  a share  in  all 
other  public  grants,  investments  and  allotments  for  common  school 
purposes  now  made  or  hereafter  to  be  made  by  the  Province  or  the 
municipal  authorities,  according  to  the  average  number  of  pupils 
attending  such  school  during  the  twelve  next  preceding  months, 
or  during  the  number  of  months  which  may  have  elapsed  from  the 
establishment  of  a new  separate  school,  as  compared  with  the  whole 
average  number  of  pupils  attending  school  in  the  same  city,  town, 
village  or  township.” 
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‘^2r6.  The  Eoman  Catholic  separate  schools  (with  their  regis- 
ters) shall  be  subject  to  such  inspection,  as  may  be  directed  from 
time  to  time,  by  the  Chief  Superintendent  of  Education,  and  shall 
be  subject  also  to  such  regulations,  as  may  be  imposed,  from  time 
to  time,  by  the  Council  of  Public  Instruction  for  Upper  Canada/^ 

The  suppliants  point  to  sec.  7 as  giving  them  powers  of  which 
they  have  since  been  unlawfully  deprived,  and  to  sec.  20  as  entitling 
them  to  moneys  which,  they  allege,  have  been  wrongfully  withheld. 

Dealing  first  with  the  powers  conferred  upon  trustees  of  separate 
schools,  it  is  found  that  by  sec.  7 these  are  all  the  powers  . . . 
that  the  triisiees  of  common  schools  have  and  possess  under  the  pro- 
visions of  the  Act  relating  to  common  schools  A This  last  men- 
tioned Act  is  found  in  the  Consolidated  Statutes  of  Upper  Canada, 
1859,  ch.  64.  The  powers  of  trustees  of  township  school  sections 
are  set  out  in  sec.  27 ; those  of  trustees  in  cities,  towns,  and  villages 
in  sec.  79. 

I do  not  find  any  support  for  the  contentions  of  the  suppliants 
in  the  language  of  sec.  27  with  its  numerous  subsections.  On  the 
contrary,  by  para.  4 of  subsec.  23  (which  requires  an  annual  report 
to  be  made  upon  a form  provided  by  the  Chief  Superintendent)  it 
is  directed  that  the  trustees  shall  specify  the  branches  of  ednm- 
tion  taught  in  the  school’,  the  numbers  of  pupils  in  each  branch; 
the  text-boolcs  usedf’  etc.,  indicating,  in  my  opinion,  an  intention 
that  the  Superintendent  shall  thereby  be  enabled  to  ascertain 
whether  or  not  the  trustees  are  complying  with  the  regulations 
from  time  to  time  in  force. 

The  suppliants  point  to  the  language  of  subsec.  8 of  sec.  79  of 
the  Act  of  1859,  authorising  the  trustees  of  cities,  towns  and  vil- 
lages, to  determine  (a)  the  number,  sites,  hind  and  description 
of  schools  to  be  established  and  maintained  in  the  city,  town  or 
village,’^  and  contend  that  this  empowers  them  to  determine 
whether  or  not  the  more  advanced  grades  should  be  included;  for 
example,  the  grades  in  which  Latin  and  Greek  and  the  higher 
mathematics  should  be  taught.  They  urge  that  the  words  hind 
and  description are  sufficiently  wide  in  their  meaning,  as  com- 
monly understood,  to  support  their  position.  They  contend  also 
that,  by  this  subsection,  they  are,  in  effect,  authorised  to  determine 
what  subjects  shall  be  taught  in  their  schools,  and  that  in  so  doing 
they  cannot  be  interfered  with,  provided  that  they  use  authorised 
text-books  and  employ  duly  qualified  teachers. 

Apart  from  other  considerations  to  be  expressed,  it  seems  to 
me  that  such  contentions  run  counter  to  the  whole  spirit  of  the 
legislation.  ’Consideration  of  the  course  of  legislation  leading  up 
to  the  statutes  of  1859  and  1863  has  convinced  me  that  the  then 
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Legislature,  while  endeavouring  to  harmonise  the  laws  governing 
common  and  separate  or  denominational  schools,  at  the  same  time 
was  following  a fairly  definite  policy,  having,  as  one  of  its  aims, 
the  establishing  of  a general  system  of  education  covering  the 
entire  Province. 

The  intention  is  manifested  that  all  children,  irrespective  of 
creed,  should  be  assured  of,  at  least,  a rudimentary  education,  to 
be  obtained  in  common  or  separate  schools.  The  ordinary  manage- 
ment of  the  business  affairs  of  a school  was  placed  in  the  hands  of 
its  trustees.  The  determination  of  the  education  which  was  to  be 
made  available  to  all  children  was  placed  in  the  hands  of  the 
central  authority,  the  Council  of  Public  Instruction,  appointed  by 
the  Legislature. 

By  this  central  authority,  the  qualifications  of  teachers  were 
fixed,  text-books  were  authorised,  and  regulations  were  passed, 
applicable  to  common  and  separate  schools  alike.  The  intention 
to  make  all  these  schools,  in  the  matter  of  the  education  to  be 
imparted,  subject  to  the  control  of  the  central  authority  appointed 
by  the  Legislature,  seems  to  me  as  manifest  as  is  the  desire  to 
harmonise  the  laws  applicable  to  them.  The  Act  of  1863  restored 
certain  rights  respecting  separate  schools,  but  only  such  rights 
and  privileges  as  were  so  given  were  continued  to  the  suppliants 
or  their  predecessors. 

It  seems  to  me  to  be  clearly  intended  that,  while  enjo3dng  such 
rights  and  privileges,  the  separate  schools  were  to  be  maintained 
in  the  same  manner,  with  the  same  standards,  and  under  the  same 
system,  subject  always  to  the  control  of  the  Legislature,  as  were 
other  common  schools. 

By  sec.  93,  provision  1,  of  the  B.N.A.  Act,  there  is  preserved 
tc  any  denomination  the  right  to  carry  on  schools  taught  by  its 
own  (duly  qualified)  teachers,  using  authorised  text-books,  sur- 
rounding their  children  with  the  denominational  atmosphere  and 
giving  them  denominational  instruction,  but  always  the  Legisla- 
ture is  supreme  and  shall  determine  the,  ‘‘  education’^  to  be  fur- 
nished. 

That  Parliament  distinguished  between  rights  respecting  the 
schools,  on  the  one  hand,  and  rights  or  authority  respecting  the 
education  to  be  imparted  therein,  on  the  other,  is,  in  my  opinion, 
clearly  shewn  by  the  language  of  this  sec.  93  and  its  several  pro- 
visions. 

Section  93,  in  its  main  enactment,  provides  that  the  Legisla- 
ture may  exclusively  make  laws  in  relation  to  educatvon. 

Provision  1 protects  rights  or  privileges  with  respect  to  de~ 
nominationcd  schools''  (not  with  respect  to  education). 
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Provision  3 affords  to  any  Protestant  or  Roman  Catholic 
minority  a right  of  appeal  to  the  Governor-General  in  Council 
from  any  Provincial  Act  or  decision  affecting  any  right  or  privi- 
lege in  relation  to  education/' 

The  choice  of  words  seems  to  me  to  be  quite  significant,  and 
iL  keeping  with  the  outline  given  above  of  the  course  and  policy 
of  the  Provincial  legislation.  The  denomination  may  carry  on 
the  schools,  but  the  Province  controls  the  education.  If  rights 
respecting  the  schools  are  prejudicially  affected,  resort  may  be  had 
to  the  courts  to  have  the  Provincial  legislation  declared  invalid, 
as  being  an  invasion  of  legal  rights;  if  the  Act  or  decision  com- 
plained of  be  with  respect  to  education,  as  to  which  the  Province 
has  exclusive  jurisdiction,  no  legal  right  being  invaded,  the  courts 
would  have  no  jurisdiction,  and  the  only  recourse  would  be  that 
afforded  by  provisions  3 and  4. 

If  the  construction  put  forward  by  the  suppliants  were  the 
right  one,  there  would  have  been  no  need  for  provisions  3 and  4 
of  sec.  93,  because  in  that  case  any  prejudicial  act  in  respect  of 
education  (save  only  such  as  came  strictly  within  express  pro- 
visions outlining  Provincial  powers,  such  as  authorising  text-books, 
determining  qualifications  of  teachers,  or  making  regulations) 
would  have  been  invalid,  by  law,  and  would  be  so  declared  by  the 
courts. 

No  other  remedy  would  have  been  required.  It  seems  to  me 
that  giving  a right  to  appeal  to  the  Governor-General  in  Council, 
of  necessity,  presupposes  jurisdiction  in  the  Legislature  to  pass 
the  Act  complained  of.  Remedial  legislation  would  not  be  neces- 
sary to  relieve  from  a wrong  done  by  Provincial  legislation  that  is 
ultra  vires. 

The  courts  can  take  care  of  any  such  matters,  as  has  frequently 
been  demonstrated. 

Adverting  to  the  Act  of  1859,  it  is  to  be  noted  that  the  words 
hind  and  description,"  in  subsec.  8 of  sec.  79,  are  used  in  respect 
only  of  trustees  in  cities,  towns,  and  villages.  If  these  words  are 
given  the  wide  meaning  put  forward  by  the  suppliants,  it  would 
follow  that  trustees  in  cities,  towns,  and  villages  would  be  given 
extensive  powers  in  respect  of  education  which  are  withheld  from 
trustees  of  township  schools. 

It  is  also  to  be  noted  that  express  authority  is  given  (sec.  27, 
subsec.  6)  to  trustees  of  rural  school  sections,  with  consent  of  the 
local  superintendent,  to  establish  a female  as  well  as  a male  school 
in  the  section.  No  such  explicit  provision  is  made  in  respect  of 
urban  trustees,  unless  they  have  the  power  under  subsec.  18  of  sec. 
79.  Are  we  to  understand  from  this  that  trustees  in  rural  school 
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sections  may  establish  male  and  female  schools^  but  that  trustees 
of  urban  schools  may  not?  Is  it  not  rather  to  be  inferred  that 
Parliament,  having  in  mind  the  more  extensive  provision  of  edu- 
cational facilities  rendered  necessary  by  the  greater  density  of 
population  in  cities,  towns,  and  villages,  used  the  general  words 
kind  and  description  to  include  male  and  female  ’’  as  well 
as  other  words  similarly  descriptive  ? Such  as,  for  example, 
infants’  school,”  main  school,”  or  “ central  school,”  and 
branch  school  ” or  ward  school.” 

This  agrees  with  the  interpretation  placed  upon  these  words 
by  the  Judicial  Committee  of  the  Privy  Council  in  the  Mackell 
case,  [1917]  A.C.  62,  at  p.  71,  although  their  Lordships  do  not 
give  the  above  as  a reason  for  reaching  their  conclusion  upon  the 
point. 

Furthermore,  the  language  used  in  stating  the  powers  of  trus- 
tees must  be  interpreted  in  such  manner  as  will  be  compatible 
with  the  other  provisions  of  the  statutes  placing  in  the  hands  of 
the  central  authority  the  determination  of  the  qualifications  of 
teachers,  the  authorisation  of  text -books,  and  the  making  of  regu- 
lations to  be  observed  by  all  common  schools,  denominational  and 
otherwise.  Such  regulations,  be  it  noted,  cover  the  organisation, 
government,  and  discipline  of  the  schools,  and  also  the  classifi- 
cation of  the  schools  and  teachers.  The  very  general  construction 
insisted  upon  by  the  suppliants  seems  to  me  to  be  quite  incom- 
patible with  these  other  provisions.  The  suppliants’  construction, 
in  my  opinion,  would  come,  with  greater  fitness,  under  the  classifi- 
cation of  schools/'  covered  by  regulations,  than  under  the  words 
kind  and  descri'ftion/’  especially  when  these  words  follow  the 
words  ‘‘number"  and  sites."  As  was  stated  in  the  Mackell  case, 
at  p.  74,  the  right  to  manage  ” (the  separate  schools)  must  be 
subject  to  the  regulations  under  which  all  the  schools  must  be 
carried  on.”  The  suppliants’  claim,  acceded  to,  would  give  the 
trustees  of  each  separate  .school  throughout  the  Province  the  con- 
trol of  the  education  to  be  furnished  in  that  particular  school. 
Subject  to  their  using  authorised  text-books,  in  no  two  of  such 
schools  in  the  Province,  or  even  in  a municipality,  need  the  same 
standards  of  education  be  adopted.  It  would  require  very  clear 
language  to  convince  me  that  Parliament  intended  any  .such  result. 

In  the  Maclcell  case  it  is  stated  that  ‘^^the  kind’  of  school  re- 
ferred to  in  subsec.  8 of  sec.  79  is  . . . the  grade  or  character  of 
school,  for  example,  ^ a girls’  school,’  ^ a boys’  school,’  or  an  finfants’ 
scliool,’  and  a ^kind’  of  school,  within  the  meaning  of  that  subsec- 
tion, is  not  a school  where  any  special  language  is  in  common  use  ’ 
(p.  71).  This  interpretation  appears  to  make  the  word  ^^kind” 
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referable  to  the  persons  who  are  to  attend  the  school,  rather  than 
to  the  education  to  be  furnished  therein. 

The  MacJcell  case  decided  that  subsec.  8 does  not  authorise  the 
trustees  to  determine  the  language  (French  or  English)  which 
shall  be  used  in  imparting  ^instruction  in  the  schools.’’  If  they 
are  not  empowered  to  determine  the  medium  by  which  the  instruc- 
tion shall  be  given,  a fortiori  (in  my  opinion)  the  words  of  the 
subsection  would  not  authorise  them  to  determine  of  what  the 
instruction  shall  consist,  which  appears  to  me  to  be  a matter  of 
much  greater  importance. 

Stress  was  laid  by  counsel  for  the  suppliants  upon  the  fact 
that,  prior  to  1867,  in  some  of  their  schools,  classes  were  con- 
ducted in  higher  branches  of  education,  and  such  as  are  now 
conducted  in  some  grades  of  the  high  schools  and  collegiate  insti- 
tutes. Apart  from  the  fact  that  this  was  true  of  some  only  of 
their  schools,  the  question  for  solution  is  not,  what  were  they 
doing?  but  what  rights  and  privileges  with  respect  to  denomina- 
tional schools”  did  they,  by  law,  enjoy?  The  question  must  be 
answered  out  of  the  statutory  provisions  in  which  these  rights  and 
privileges  were  set  forth,  and  not  by  ascertaining  what  may  have 
been  done  in  some  schools  conducted  under  conditions  which  were 
not  common  to  all  separate  schools. 

The  rights  or  privileges  respecting  denomimtiorml  schools 
were,  in  general  terms,  to  have  their  schools  managed  by  their  own 
trustees,  with  their  children  being  taught  together  by  (duly  quali- 
fied) teachers  of  their  own  faith  (always  using  only  authorised 
text-books  and  being  subject  to  the  central  regulating  power), 
and  to  have  denominational  teaching.  The  schools  would  be 
denominational  in  their  teaching  and  management,  their  atmos- 
phere and  environment;  the  education  would  be  what  the  Legis- 
lature, or  the  central  authority  by  it  appointed,  might  from  time 
tc  time  determine. 

As  I understand  the  provisions  of  the  B.N.A.  Act,  what  is 
forbidden  to  the  Provinces  is  interference  with  rights  respecting 
schools  in  their  denominational  aspect,  and  does  not  touch  upon 
the  educational  features. 

In  this  view  of  the  legislation,  all  common  schools  in  the 
Province  would  be  carried  on  with  the  same  standards;  the  chil- 
dren in  public  and  separate  schools  would  be  treated  alike,  and 
afforded  substantially  the  same  opportunity  for  securing  at  least 
an  elementary  education. 

Other  aspects  of  this  question  were  discussed  upon  the  argu- 
ment. I do  not  think  any  good  purpose  would  be  served  by  my 
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cealing  with  them  further  than  to  state  that  my  views  are  quite 
in  accord  with  those  expressed  by  the  learned  trial  Judge. 

Upon  the  other  branch  of  the  case,  dealing  wdth  the  distribu- 
tion of  grants  and  the  shares  therein  to  which  the  suppliants  are 
entitled,  I have  no  wish  to  add  anything  to  what  has  been  ex- 
pressed by  Rose,  J.,  whose  opinion  commends  itself  to  my  judg- 
ment. 

My  conclusion  therefore  is,  that  the  appeal  of  the  suppliants 
should  be  dismissed. 

A ppeci  I dism  issed. 


[APPELLATE  DIVISION.] 

Rex  V.  McCoskey. 

Criminal  Law — Murder — Plea  of  not  Guilty — Right  to  Prove  Insanity 
without  Special  Plea — Appearance  and  Demeanour  of  Accused  in 
Witness-box — Testimony  of  Accused — Evidence  for  Jury — Refusal 
of  Trial  Judge  to  Alloiv  Counsel  to  Address  Jury  on  Question  of 
Insanity  — Criminal  Code,  secs.  19,969  — Miscarriage  of  Justice — 
Onus — Sec.  101 4 of  Code — New  Trial. 

The  prisoner  was  indicted  for  murder.  He  pleaded  not  guilty,  was 
found  guilty  by  a jury,  and  the  sentence  of  death  was  imposed. 

There  was  no  special  plea  of  insanity  and  no  medical  evidence  as  to 
the  prisoner’s  mental  condition.  He  himself  was  the  sole  witness 
for  the  defence.  The  trial  Judge  declined  to  allow  the  prisoner’s 
counsel  to  urge  on  the  jury  that  from  the  prisoner’s  appearance  and 
conduct  in  the  box,  and  from  his  testimony,  they  might  find  him 
insane: — • 

Held,  by  the  majority  of  the  Court,  that  the  question  of  insanity  is 
raised  by  the  plea  of  not  guilty  as  much  as  the  fact  of  killing,  and 
should  be  dealt  with  by  the  jury  and  not  by  the  Court.  Preventing 
counsel  from  putting  it  forward  to  the  jury  was  in  effect  to  deprive 
the  prisoner  of  his  right  to  deny  his  guilt. 

There  was  some  evidence  of  insanity  which  could  not  be  withheld  from 
the  jury.  Its  strength  was  to  be  measured  by  the  jury;  and  it  was 
not  necessary  to  adduce  medical  evidence.  The  presence  or  absence 
of  insanity  was  to  be  deduced  from  all  the  circumstances  proved  or 
inferable,  and  the  weight  to  be  allotted  to  those  circumstances  was 
for  the  jury. 

Section  1014  of  the  Criminal  Code,  as  enacted  by  13  & 14  Geo.  V. 
ch.  41,  renders  the  setting  aside  of  a conviction  unnecessary  where 
there  has  been  no  miscarriage  of  justice;  but  it  lies  upon  the  Crown 
to  shew  that  there  has  been  no  such  miscarriage;  and  that  cannot  be 
maintained  if  the  verdict  of  the  Judge  or  Court  in  a capital  case  may 
be  substituted  for  that  of  the  jury. 

The  conviction  was  set  aside  and  a new  trial  directed. 

Per  Hodgins,  J.A.  (dissenting); — No  case  can  be  found  in  which  in- 
sanity when  the  crime  was  committed  was  inferred  from  the  appear- 
ance and  conduct  of  the  accused  in  the  witness-box,  unless  there  was 
some  evidence  of  acts  antecedent  to  or  following  the  crime  tending 
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to  suggest  abnormality;  nor  a can  a case  be  found  in  which  the  jury 
were  so  directed  in  the  absence  of  medical  testimony  or  other  extrane- 
ous evidence.  The  trial  Judge  was  justified  in  his  ruling  by  the 
course  taken  by  the  prisoner’s  counsel,  who  disclaimed  any  intention 
of  setting  up  insanity  save  by  reason  of  a delusion  not  justifying  the 
act  done  by  the  prisoner. 

The  proposition  that,  if  the  accused  gives  any  evidence  at  all,  the  Judge 
is  obliged  without  more  to  leave  to  the  jury  the  question  whether  the 
accused  was  insane  when  the  deed  was  committed,  and  that  they  can 
act  upon  their  brief  and  uninstructed  view  of  his  mentality,  and 
determine  that,  when  he  committed  the  crime,  he  was  insane  within 
the  meaning  of  sec.  19  of  the  Criminal  Code,  cannot  be  maintained. 
Sections  19  and  969  considered. 

Appeal  by  the  prisoner  from  his  conviction  and  sentence  after 
trial  before  Logie,  J.,  and  a jury,  on  a charge  of  murder. 

November  10.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  Feeguson,  and  Smith,  JJ.A. 

A.  B.  Cunningham,  K.C.,  for  the  appellant,  contended  that  the 
trial  Judge  erred  in  preventing  counsel  for  the  prisoner  from 
addressing  the  jury  upon  the  question  of  insanity.  It  was  not 
necessary  to  adduce  direct  evidence  in  proof  of  insanity.  The  jury 
was  entitled  to  find  insanity  from  the  confused  testimony  of  the 
prisoner  himself  and  from  his  demeanour  in  the  box.  Reference 
to  Rex  V.  Ahramovitch  (1912),  7 Cr.  App.  R.  145. 

Edward  Bayly,  K.C.,  for  the  Crown,  argued  that  insanity  had 
not  been  a part  of  the  case  for  the  defence,  and  that  counsel  was 
not  entitled  to  address  the  jury  upon  a question  to  which  evidence 
had  not  been  directed.  The  evidence  and  demeanour  of  the  prisoner 
were  such  that  the  jury  could  not  possibly  infer  insanity  from  them. 
Reference  to  Rex  v.  Sunfield  (1907),  15  0,.L.R.  252. 

At  the  conclusion  of  the  hearing,  the  majority  of  the  Court  was 
of  the  opinion  that  the  conviction  should  be  set  aside  and  a neAv 
trial  had;  and  it  was  so  ordered. 

December  23.  Written  reasons  for  the  judgment  of  the  major- 
ity of  the  Court  were  (by  direction  of  the  Chief  Justice)  read  by 
Magee,  J.A.  : — The  appellant,  Thomas  McCoskey,  was  on  the  28th 
August,  1926,  a prisoner  in  the  penitentiary  at  Kingston,  and  on 
that  day  killed  M.  E.  Jenkins,  one  of  the  prison-guards.  He  was 
tried  on  the  22nd  September,  1926,  at  the  jury  siftings  at  King- 
ston, before  Mr.  Justice  Logie,  and  was  found  guilty  of  murder, 
and  was  sentenced.  He  appeals  from  that  conviction. 

The  grounds  for  appeal  presented  here  by  his  counsel  are  stated 
in  his  two  notices  of  appeal  thus:  ^^that  the  learned  trial  Judge 
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erred  in  refusing  to  allow  his  counsel  to  properly  address  the  jury ; 
that  when  the  counsel  for  the  prisoner  was  addressing  the  jury  he 
started  to  state  to  the  jury  that  the  prisoner  was  insane  at  the  time 
of  the  commission  of  the  offence,  but  the  learned  trial  Judge  ruled 
that  the  prisoner’s  counsel  should  cut  out  all  reference  to  insanity 
and  that  it  was  not  proper  for  counsel  to  address  the  jury  in  that 
regard ; and  that  the  jury  should  have  passed  upon  the  question  of 
insanity,  and  if  they  were  satisfied  that  the  prisoner  was  insane  at 
the  time  of  the  commission  of  the  offence,  he  should  have  been 
acquitted.” 

At  the  trial  twelve  witnesses  were  called  and  examined  for  the 
prosecution.  The  appellant  was  the  only  witness  called  for  the 
defence.  He  was  represented  by  counsel,  Mr.  Frost. 

It  is  unnecessary  to  refer  in  detail  to  the  evidence  and  inadvis- 
able to  discuss  its  weight. 

On  the  evidence  it  was  open  to  counsel  for  the  prisoner  to  point 
out  to  the  jury  that  some  evidence  shewed  a quiet,  well-disposed 
prisoner,  who  never  had  a fight  in  his  life,  whose  sentence  would 
expire  in  a few  months,  and  who  was  so  trusted  as  to  be  allowed  to 
work  outside  the  walls  of  the  penitentiary,  making  a sudden  unpro- 
voked and  wanton  attack  upon  a kindly  guard,  against  whom  he 
had  no  grudge  or  cause  for  grudge,  and  with  whom  he  was  on  good 
terms  and  who  had  no  ill-feeling  towards  him,  and  also  to  point  to 
the  nature  of  the  assault  itself  and  the  fact  of  its  being  made  in 
the  presence  of  so  many  and  ^\dthout  hope  of  escape ; to  point  also 
to  the  evidence  of  the  prisoner  himself : that  he  did  not  know  any- 
thing at  the  time,  that  that  morning  he  thought  much,”  that  he 
did  not  try  to  get  away  until  he  saw  the  blood,  and  that  he  swore  to 
belief  in  an  injury  from  the  gaiard  that  morning,  which,  according 
to  other  evidence,  was  absolutely  im'possihle,  and  belief  in  a pre- 
vious threat  which  the  jury  might  consider  so  uncalled  for  and 
improbable  that  it  never  could  have  been  made,  and  to  urge  that 
putting  all  these  facts  together  it  was  for  the  jury  to  consider 
whether  they  shewed  an  ill-balanced,  diseased  mind  which  would 
render  him  at  the  time  incapable  of  appreciating  the  nature  and 
quality  of  his  act  and  of  knowing  that  it  was  wrong. 

In  the  course  of  his  address  to  the  jury,  counsel  for  the  prisoner 
was  about  to  read  to  the  jury  sec.  19  of  the  Criminal  Code,  relative 
to  insanity,  when  the  learned  trial  Judge  said  to  him:  ‘‘Wait,  yon 
liave  not  given  any  evidence  of  that.  You  must  not  talk  to  the 
jury  about  something  you  have  not  given  any  evidence  on.”  On 
counsel  saying  he  was  serious  in  arguing  the  matter,  the  jury  were 
excluded,  and  the  learned  Judge  said:  “You  have  given  no  evi- 
dence of  insanity  nor  has  the  Crown  produced  any  evidence  to 
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counteract  any  such  suggestion.’^  After  some  further  discussion, 
the  learned  J udge  said : — 

“ I shall  have  to  instruct  the  jury  pretty  clearly  in  this  case 
as  to  your  contention  in  regard  to  insanity.  I do  not  think  I will 
prevent  your  mentioning  it.” 

Then  counsel  for  the  Crown  interposed  against  the  right  to 
argue  to  the  jury  as  to  insanity  because  there  was  no  evidence  of 
insanity,  and  after  some  further  discussion  the  learned  trial  Judge 
said : I think  on  the  whole  you  had  better  cut  out  insanity.  I 

will  take  the  responsibility  of  saying  it  is  not  proper  to  address 
the  jury  in  that  regard.”  Counsel  continued  then  with  the  jury. 

Although  thus  cutting  off  argument  by  counsel,  the  learned 
Judge  felt  it  proper  to  tell  the  jury  that  he  had  stopped  counsel 
for  the  defence  when  he  began  to  read  sec.  49,*  the  insanity  clause, 
to  them.  He,  himself,  read  subsec.  1 of  that  section  to  the  jury, 
and  said  that  no  evidence  was  offered  to  shew  that  the  accused  was 
labouring  under  any  natural  imbecility  or  disease  of  the  mind  at  all, 
or  that  he  did  not  know  that  he  did  wrong,  and  he  referred  to 
alleged  delusions  of  the  accused. 

It  would  appear  that  the  learned  trial  Judge,  after  preventing 
counsel  from  dealing  with  the  question  of  insanity,  assumed  that 
his  argument  as  to  delusion  would  only  be  as  to  the  proof  of  one 
delusion  as  in  itself  an  excuse  and  not  as  evidence,  with  other  testi- 
mony, of  a more  serious  disease  of  the  mind  amounting  to  insanity 
under  subsec.  1 of  sec.  19.  Counsel  for  the  prisoner  had  not 
limited  himself  to  the  delusion,  but  gave  it  as  an  instance,  and 
even  as  to  it  said  he  was  prepared  to  prove  it  sufficiently. 

The  question  of  insanity  is  raised  by  the  plea  of  not  guilty  as 
much  as  the  fact  of  killing,  and  should  be  dealt  with  by  the  jury 
and  not  by  the  'Court.  Preventing  counsel  from  putting  it  forward 
to  the  jury  is  in  effect  to  deprive  the  accused  of  the  right  to  deny 
his  guilt.  There  was  here  some  evidence  which  could  not  be  with- 
held from  the  jury  on  the  question  of  insanity. 
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* 19'.  No  person  shall  be  convicted  of  an  offence  by  reason  of  an 
act  done  or  omitted  by  him  when  labouring  under  natural  imbecility, 
or  disease  of  the  mind,  to  such  an  extent  as  to  render  him  incapable 
of  appreciating  the  nature  and  quality  of  the  act  or  omission,  and  of 
knowing  that  such  an  act  or  omission  was  wrong. 

2.  A person  labouring  under  specific  delusions,  but  in  other  re- 
spects sane,  shall  not  be  acquitted  on  the  ground  of  insanity,  under 
the  provisions  hereinafter  contained,  unless  the  delusions  caused  him 
to  believe  in  the  existence  of  some  state  of  things  which,  if  it  existed, 
would  justify  or  excuse  his  act  or  omission. 

4.  Eivery  one  shall  be  presumed  to  be  sane  at  the  time  of  doing 
or  omitting  to  do  any  act  until  the  contrary  is  proved. 
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However  weak  the  evidence  may  be,  its  strength  is  to  be  meas- 
ured by  the  jury,  and,  as  the  learned  trial  Judge  said,  it  is  not 
necessary  to  call  medical  evidence  to  prove  insanity.  Its  presence 
is  a question  of  fact  to  be  deduced  from  all  the  circumstances 
proved  or  inferable,  and  the  weight  to  be  allotted  to  those  circum- 
stances is  for  the  jury.  However  fantastic  or  even  perverse  the 
verdict  of  a jury  may  be,  it  is  only  by  the  jury  that  findings  can  be 
made  upon  which  the  Court  must  pronounce  sentence  of  death. 

The  accused  was  entitled  by  law  to  have  all  the  evidence  bearing 
upon  every  issue  raised  by  his  plea  presented  to  the  jury  by  his 
counsel,  and  if  that  right  is  prevented  it  cannot  be  said  that  the 
fatal  verdict  has  been  rendered  according  to  law.  It  might  be 
that  a verdict  of  acquittal  on  the  ground  of  insanity  would  be 
improper  and  such  as  no  reasonable  jury  would  give,  but  its  impro- 
priety would  not  entitle  the  Court  to  set  it  aside;  the  Court  could 
not  substitute  its  own  finding  for  that  of  the  jury  and  pronounce 
sentence  thereupon. 

The  course  which  the  learned  trial  Judge  favoured  until  objec- 
tion was  raised  by  counsel  for  the  Crown  was  the  correct  one,  that 
was  to  allow  the  prisoner’s  counsel  to  proceed  with  his  argument 
to  the  jury  for  insanity,  but  himself  to  direct  the  jury  as  to  the 
law  and  what  it  requires  to  be  proven.  Effect,  however,  was  given 
to  the  objection  made  for  the  prosecution,  and  the  prisoner  was 
thereby  deprived  of  his  right  to  have  the  facts  and  their  weight 
laid  before  them. 


Section  1014*  of  the  Criminal  'Code  no  doubt  renders  the  set- 
ting aside  of  a conviction  unnecessary  where  there  has  been  no  mis- 
carriage of  justice;  but,  as  pointed  out  in  Gouin  v.  The  King, 
[1926]  S.C.R.  539,  543,  it  lies  upon  the  Crown  to  shew  that  there 
has  been  no  such  miscarriage,  and  that  could  not  be  maintained  if 


* Section  1014,  as  enacted  in  1923  by  13  & 14  Geo.  V.  ch.  41,  is  in 
part  as  follows:  — 

1014.  (1)  On  the  hearing  of  any  such  appeal  against  conviction 
the  court  of  appeal  shall  allow  the  appeal,  if  it  is  of  opinion — 

(a)  that  the  verdict  of  the  jury  should  be  set  aside  on  the 
ground  that  it  is  unreasonable  or  cannot  be  supported  having  regard 
to  the  evidence;  or 

(&)  that  the  judgment  of  the  trial  court  should  be  set  aside  on 
the  ground  of  a wrong  decision  of  any  question  of  law;  or 

(r)  that  on  any  ground  there  was  a miscarriage  of  justice;  and 
(d)  in  any  other  case  shall  dismiss  the  appeal. 

(2)  The  court  may  also  dismiss  the  appeal  if,  notwithstanding 
that  it  is  of  opinion  that  on  any  of  the  grounds  above  mentioned  the 
appeal  might  be  decided  in  favour  of  the  appellant,  it  is  also  of 
opinion  that  no  substantial  wrong  or  miscarriage  of  justice  has  actually 
occurred. 
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the  verdict  of  the  Judge  or  Court  in  a capital  case  may  be  substi-  App.  Div. 
tuted  for  that  of  the  jury. 

The  conviction  should  be  set  aside  and  a new  trial  had.  ~ 

Rex 

V. 

Hodgins,  J.A.  (by  leave  of  the  Court),  read  a dissenting  judg-  ^JcCoskey. 
ment : — Appeal  to  this  Court  from  a conviction  for  murder  on  the  Magee,  J.A. 
ground  that  the  learned  trial  Judge  declined  to  allow  the  prisoner’s 
counsel  to  urge  on  the  jury  that  from  his  appearance  and  conduct 
in  the  box  (he  having  given  evidence),  coupled  with  that  evidence, 
they  might  find  the  prisoner  insane.  The  prisoner  is  a Pole  or 
Russian,  but  it  is  sworn  that  his  understanding  of  English  is  fairly 
good  and  he  understands  easily.  His  crime  was  an  unusually 
brutal  one.  He  had  been  an  inmate  of  the  Kingston  penitentiary 
for  about  three  years,  and  while  outside  the  walls  and  engaged,  as 
one  of  a gang  of  prisoners,  in  building  a fence  in  which  cement  was 
used,  he  came  up  behind  the  guard,  Jenkins,  struck  him  on  the 
head  with  an  iron  crowbar,  felling  him,  and  then  battered  his  head 
with  the  bar,  striking  it  three  or  four  times.  The  result  was  almost 
instant  death.  The  doctor  called  at  the  trial  described  what  he 
saw  as  being  a large  wound,  2 inches  by  2^/2  or  3 inches,  in  the  back 
of  the  head,  with  laceration  of  the  brain  tissue,  and  the  brain  tissue 
protruding  from  the  wound,  a portion  of  the  skull  broken  into 
small  pieces  lying  on  the  ground. 

The  prisoner  was  defended  by  counsel  appointed  by  the  Attor- 
ney-General, but  that  counsel  was  not  present  on  the  appeal. 

Whether  the  prisoner  had  been  medically  examined  before  the 
assizes  did  not  appear.  This  is  to  be  regretted,  as  it  might  have 
made  plainer  the  reason  for  the  course  taken  at  the  trial.  In  Eng- 
land, and  I believe  here,  where  there  is  any  suggestion  of  insanity, 
all  the  information  in  possession  of  the  Crown  is  given  to  the 
prisoner’s  counsel.  (See  Rex  v.  Ahramovitcli,  7 Cr.  App.  R.  145). 

The  appeal,  as  opened  before  us,  was  based  on  the  contention 
I have  already  mentioned.  Perusal  of  the  notes  shewing  what 
occurred  at  the  trial  makes  it  clear  that  this  ground  has  no  founda- 
tion. Counsel  for  the  prisoner  did  not  set  up  that  he  was  insane, 
and  the  learned  trial  Judge  never  had  to  deal  with  the  question  of 
insanity  generally.  The  sole  point  urged  there  was  that  the  pris- 
oner suffered  from  a specific  delusion.  This  would,  under  the 
Code,  sec.  19,  subsec.  2,  have  entitled  him  to  an  acquittal  only  if  he 
believed  in  a state  of  things  which,  if  true,  justified  or  excused  his 
act. 

No  suggestion  was  made  that,  apart  from  this,  there  was  any 
insanity. 
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The  delusion  to  which  counsel  at  the  trial  was  directing  himself 
arose  out  of  an  incident  said  to  have  occurred  on  the  morning  of 
the  28th  August,  1926  (the  day  of  the  murder),  at  the  house  from 
which  the  bags  of  cement  were  being  taken.  The  prisoner  swore 
that  he  was  hit  with  the  door  or  the  bar  of  the  door  by  the  guard 
Jenkins  when  the  latter  was  shutting  it,  and  that  his  side  was  sore, 
and  that  this  made  him  mad.  The  evidence  of  his  mates  was  that 
this  had  not  occurred  at  all,  as  one  of  them,  and  not  Jenkins,  had 
shut  the  door  of  the  cement  house  and  that  the  prisoner  was  then 
some  distance  off. 

The  following  is  from  the  notes  of  evidence ; — 

His  Lordship : To  what  extent  is  there  evidence  of  insanity- 
in  the  box?’’ 

^^Mr.  Frost  (counsel  for  prisoner):  I am  not  prepared  to 

argue  to  what  extent  his  insanity  may  be,  but  he  has  stated  that 
certain  things  happened,  for  instance,  the  incident  at  the  cement 
house  that  morning.  Reliable  testimony  has  shewn  that  is  abso- 
lutely impossible.  I wish  to  put  this  argument  before  the  jury 
that  if  he  believes  it  happened,  it  is  a delusion.  If,  on  the  other 
hand,  he  is  lying  to  you,  he  is  not  disclosing  any  motive.” 


“ Mr.  Frost : I am  not  saying  that  the  man  is  insane ; I say 

this : on  the  evidence  disclosed,  the  man  could  be  sane,  but  still 
suffering  from  specific  delusions.  The  cases  say  so. 

His  Lordship : He  had  no  delusion. 

Mr.  Frost : If  he  were,  in  other  regards,  sane,  but  regard- 
ing guard  Jenkins  he  had  a specific  delusion,  would  not  it  be  my 
duty  to  put  it  before  the  jury? 

His  Lordship : He  just  said  this  morning  that  guard  Jenkins 
struck  him  with  the  door,  and  that  made  him  mad. 

Mr.  Frost : We  have  had  evidence  that  that  was  impossible. 
If  Dickenson  shut  the  door  and  put  on  the  lock,  how  could  that 
take  place?  I conceive  it  is  my  duty  to  place  that  before  the  jury. 

^Hlis  Lordship:  I can  imagine  you  raising  the  defence  of 

provocation.  It  is  possible  something  could  be  said  about  provo- 
cation, but  to  say  anything  about  insanity  is  a horse  of  another 
colour. 

Mr.  Williams : I do  not  think  my  learned  friend  has  any 

right  to  argue  to  the  jury  in  his  address  as  to  insanity,  because 
there  is  no  evidence  of  insanity. 

“His  Lordship : There  is  no  evidence  of  insanity,  but  he  wants 
to  argue  before  the  jury  that  because  the  witnesses  contradict  each 
otlior,  therefore  tlie  man  has  a delusion.  That  is  not  a delusion. 
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^^Mr.  Williams:  If  the  delusion  is  not  sufficient  to  justify 

“Mr.  Frost:  I will  prove  that. 

“Mr.  Williams:  Wait  a moment.  Any  delusion  he  had  was 
not  sufficiently  a delusion  to  justify  him  in  what  he  did. 

“His  Lordship : I think,  on  the  whole,  you  had  better  cut  out 
insanity.  I will  take  the  responsibility  of  saying  it  is  not  proper 
to  address  the  jury  in  that  regard.^^ 

From  the  above  it  is  quite  clear  that  what  was  in  the  minds  of 
both  counsel  and  Judge  was  not  the  question  of  insanity  generally 
or  in  any  respect  other  than  that  form  which  is  called  delusion. 
Such  a delusion  as  the  foregoing  discloses  is  not  one  within  the 
definition  in  subsec.  2,  because,  if  he  believed  it  to  be  true,  it  does 
not  justify  murder. 

During  his  charge  to  the  jury,  the  learned  trial  Judge  read  to 
them  sec.  19.  He  then  went  on  as  follows: — 

“ No  evidence  was  offered  to  shew  that  the  prisoner  was  labour- 
ing under  any  natural  imbecility  or  disease  of  the  mind  at  all,  or 
that  he  did  not  know  that  what  he  did  was  wrong. 

“ The  delusion  which  the  prisoner's  counsel  wished  to  urge 
upon  you  was  in  regard  to  the  affair  of  the  cement  house : that  the 
prisoner  was  not  struck  with  the  door  as  he  says  he  was;  and  he 
had  no  pain  in  his  side  as  he  said  he  had ; and,  accepting  the  stories 
of  the  other  prisoners  as  true,  that  was  a delusion.  But,  if  it  were 
so,  it  is  not  a delusion  which  would  excuse  him. 

“Uncontrollable  impulse,  or  brain-storm,  is  not  a defence  in 
this  country,  unless  it  amounts  to  insanity;  and  insanity  has  not 
been  urged  or  proven  here.” 

The  course  taken  by  the  learned  Judge  was  clearly  right  as  to 
the  proposed  argument  of  counsel,  as  no  court  could  say  that  any 
injustice  was  suffered  by  a prisoner  whose  counsel  was  prevented 
from  arguing  something  for  which  no  foundation  in  law  existed. 
A Judge  is  not  bound  to  put  to  the  jury  any  particular  defence  set 
up,  if  the  facts  proved  do  not  in  law  make  out  that  defence : Bex  v. 
Honeyands  (1914),  10  Cr.  App.  R.  60.  If  it  is  the  duty  of  the 
Judge  at  a criminal  trial  to  allow  only  admissible  evidence  to  go 
before  the  jury  (Rex  v.  Haiuhes  (1915),  25  Can.  Grim.  Cas.  29), 
then  d fortiori  he  should  not  let  counsel  urge  the  jury  to  act  on 
unproved  facts  or  theories. 

This  contention  entirely  fails  and  cannot,  in  my  judgment, 
afford  the  slightest  ground  for  granting  a new  trial.  I think  the 
learned  Judge  was  quite  right  in  his  dealing  with  the  sole  question 
he  had  before  him  and  that  the  prisoner  suffered  no  injustice. 
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But  counsel  before  us  put  forward  a ground  which  had  not 
been  raised  by  counsel  at  the  trial,  that  there  was  some  evidence 
to  go  to  the  jury  on  the  question  of  insanity,  namely,  the  appear- 
ance and  condition  of  the  prisoner  in  the  box,  coupled  with  his 
statements,  and  that  therefore  the  trial  Judge  should  have  left  it 
to  the  jury  to  decide  whether  the  prisoner,  on  that  evidence,  was 
or  was  not  insane.  AVhether  this  is  so,  on  the  present  record,  raises 
a question,  and  that  question  is  one  of  law. 

For  the  proposition  thus  advanced  a statement  found  in  Russell 
on  'Crimes,  7th  ed.,  p.  62,  was  cited,  that  ‘^‘^the  jury  may  draw  the 
inference  of  insanity  from  direct  evidence,  or  from  the  appearance 
and  conduct  of  the  accused  at  his  arraignment  or  trial.”  No 
authority  is  cited  by  the  learned  authors  for  this  broad  statement, 
but  counsel  for  the  prisoner  referred  to  Rex  v.  Abramovitcli , 7 Cr. 
App.  R.  145,  which  certainly  does  not  support  it.  I can  find  Jio 
case  here,  or  in  Great  Britain,  in  which  insanity  when  the  crime 
was  committed  was  inferred  from  appearance  and  conduct  in  the 
witness-box,  unless  there  was  some  evidence  of  acts  antecedent  to 
or  following  the  crime  tending  to  suggest  abnormality.  Nor  can 
I find  any  trial  at  which  the  jury  were  so  directed  in  the  absence 
of  medical  testimony  or  other  extraneous  evidence. 

Section  966  of  the  Criminal  Code  is  as  follows : — 

Whenever  evidence  is  given  upon  the  trial  of  any  person 
charged  with  an  indictable  offence,  that  such  person  was  insane  at 
the  time  of  the  commission  of  such  offence,  the  jury,  if  they  acquit 
such  person,  shall  be  required  to  find,  specially,  whether  such  per- 
son was  insane  at  the  time  of  the  commission  of  such  offence,  and 
to  declare  whether  he  is  acquited  by  it  on  account  of  such  insanity.” 
Section  19(3)  enacts: — 

Every  one  shall  be  presumed  to  be  sane  at  the  time  of  doing 
or  omitting  to  do  an  act  until  the  contrary  is  proved.” 

There  is  in  this  case  no  suggestion  of  insanity  apart  from  the 
specific  delusion  set  up  at  the  trial,  except  from  counsel  now  acting 
for  the  prisoner,  and  he  has  not  produced  any  evidence  of  it,  either 
medical  or  otherwise.  We  are,  therefore,  left  with  the  bald  propo- 
sition that  if  the  accused  gives  any  evidence  at  all,  the  Judge  is 
obliged  without  more  to  leave  the  question  whether  the  accused  was 
insane  when  the  deed  was  committed,  to  the  jury,  and  that  they 
ran  act  upon  their  brief  and  uninstructed  view  of  the  prisoner’s 
mentality,  and  determine  that  at  some  previous  time,  when  he 
committed  the  crime,  his  condition  was  that  described  in  sec.  19. 
1 am  unable  to  assent  to  that  proposition,  and  will  give  my  reasons. 

The  authority  of  the  Court  and  of  the  jury  is  sufficiently  defined 
by  secs.  19  and  966.  The  jury  are  not  warranted  in  finding  a ver- 
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diet  of  acquittal  because  of  insanity  unless  evidence  is  given  before 
them  that  the  accused  was  insane  at  the  time  of  the  commission  of 
the  offence.  This  is  required  by  sec.  966.  I take  the  provision 
thus  made  to  mean  that  there  must,  under  our  Code,  be  some  per- 
tinent and  affirmative  evidence  on  the  point  dealing  with  the 
material  time,  which  may  of  course  be  aided  by  appearance  and 
conduct,  and  by  the  prisoner’s  version  of  the  crime.  But  insanity 
such  as  sec.  19,  subsec.  1,  defines  cannot  be  properly  determined  by 
a jury  without  more  evidence  than  mere  appearance  or  conduct  in 
the  witness-box,  which  may  be  simulated  or  deceptive.  It  cannot 
be  that  a jury,  without  experience  or  medical  knowledge,  and 
merely  on  looking  at  and  listening  to  the  prisoner,  can  off-hand 
determine  one  of  the  most  difficult  of  problems,  and  find  that  what 
they  deem  insanity  existed  at  a date  possibly  months  or  more 
before  the  trial.  Such  a determination  would  be  pure  conjecture, 
and  not  a finding  on  facts  proved.  This  is  enforced  by  the  fact 
that  evidence  presented  must  be  such  as  to  have  the  effect  of  rebut- 
ting or  rendering  disputable  the  presumption  of  sanity  raised  by 
subsec.  3,  which  existed  at  the  antecedent  time.  The  course  of  the 
trial  in  this  case  has  an  important  bearing  on  whether,  as  a matter 
of  law,  such  evidence  as  is  thus  required  under  secs.  19  and  ‘966 
was  given.  I refer  to  it  and  to  the  evidence  given  thereat  only 
so  far  as  is  strictly  necessary  in  order  to  elucidate  the  point  which 
I desire  to  make  clear.  Fortunately  there  is  no  controversial  evi- 
dence. The  facts  are  clear  and  undisputed  and  are  testified  to  by 
eye-witnesses.  Cross-examination  of  the  Crown  witnesses  was 
directed  to  establish  and  did  establish  that  the  prisoner’s  conduct 
had  been  excellent  during  the  three  years  while  he  was  confined  in 
the  penitentiary  preceding  the  crime  of  the  28th  August,  1926, 
including  the  last  five  or  six  weeks,  during  which  he  was  aiding  his 
fellow-inmates  in  the  work  necessitated  by  the  construction  of  the 
fence,  as  he  was  doing  on  the  day  of  the  crime.  No  action  of  the 
prisoner  during  that  long  time  gave  any  hint  of  mental  disturb- 
ance or  warning  of  the  likelihood  of  such  an  act  as  was  committed. 
Nor  was  there  evidence  of  any  unusual  incident  afterwards.  All 
his  associates  working  with  him  near  the  fence,  including  Thomp- 
son and  Medley,  were  examined,  as  well  as  the  warden  and  scout- 
guard,  and  his  actions  on  that  day  were  traced  and  described,  so 
that  when  the  Crown’s  case  was  closed  the  prisoner’s  sanity  was 
definitely  established  and  was  not  contested  except  on  the  one  point, 
delusion.  The  prisoner  then  gave  evidence,  and  apart  from  his 
description  of  the  incident  alleged  to  be  a delusion,  all  he  said 
may  be  summed  up  in  a few  extracts  (though  repeated  more  than 
once):  “He  hit  me  with  the  door,  me  start  jealous,  because  me 
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good  man  . . . me  start  mad  and  go  in  work  take  off  my  coat 
to  unload  with  Thompson  cement  and  Thompson  say  I take  me  all, 
Medley  gave  it  in  the  hand  ...  me  got  mad  for  the  boss  and 
go  take  bar  and  come  back  again  and  hit  him  ...  I came  back 
with  the  bar  and  hit  him  on  the  head,  and  don’t  know  nothing 
that  time  . . And  when  he  is  asked,  why  ? he  says  Hit 

him,  me  mad  with  him;”  and  this  he  repeats  later.  He  further 
says  that,  about  eight  days  before  this,  Jenkins  said  to  him  that 
‘Hie  had  word  from  Warden,  he  said,  for  Ottawa  not  let  you  out- 
side. Him  says  ‘ if  you  start  going  I got  to  shoot  you.’  ” He  says 
this  scared  him  of  Jenkins,  and  that  Jenkins  ‘‘no  give  work  that 
morning”  i.e.,  of  the  murder).  Asked  why  he  killed  Jenkins, 
he  said,  “ I never  thought  myself  kill,  never  tight  in  my  life.” 
Asked  by  his  counsel  after  if  he  thought  Jenkins  was  going  to  kill 
him,  his  reply  was  “me  never  think  nothing  before,  this  morning 
me  think  much  ...  I think — too  much  scared — him  hit  me.” 
Asked  if  he  was  trying  to  get  away  that  morning,  he  says,  “No,  I 
get  away,  me  see  blood  me  go,  were  people  on  street.” 

There  was  evidence  that  the  prisoner  left  the  cart,  from  which 
the  cement  was  being  taken  by  his  associates  during  its  unloading, 
and  re-appeared,  after  it  was  finished,  immediately  behind  Jenkins, 
whom  he  felled  with  an  iron  crowbar. 

This  crowbar  was  lying  175  feet  from  where  Jenkins  was  killed, 
so  that  there  was  both  time  to  form  the  intent  and  to  take  means 
to  carry  it  out,  as  well  as  motive.  He  himself  said  he  had  “ come 
back  again  and  hit  him.”  He  says  that  he  ran  away  when  he  saw 
the  blood,  but  he  carried  the  crowbar  covered  with  blood,  and  only 
dropped  it  when,  in  a field  half  a mile  ol¥,  he  was  confronted  by  a 
guard  with  a loaded  revolver. 

I can  find  in  these  facts  no  evidence  which  could  properly  be 
submitted  to  the  jury  as  tending  to  discharge  or  disturb  the  onus 
resting  upon  the  prisoner  or  as  indicating  insanity  before  or  on 
the  28th  August,  1926. 

Lord  Hewart,  C.J.,  in  Rex  v.  True  (1922),  16  Cr.  App.  R.  164, 
speaking  of  insanity  and  the  rule  that  no  one  shall  be  convicted  if 
labouring  under  natural  imbecility  or  disease  of  the  mind  (and 
he  defines  it  as  stated  in  our  sec.  19(1)),  said  (p.  168)  : — 

“ That  is  a sufficient  and  salutary  rule.  In  order  that  the 
accused  person  may  come  within  it  it  must  first  be  shewn  that  at 
the  time  of  the  committing  of  the  act  he  was  labouring  under  a 
defect  of  reason,  from  disease  of  the  mind.” 

Nor  can  it  be  said  that  the  verdict  was  unreasonable  or  not 
supported  by  the  evidence.  All  of  it  strengthened  the  Crown’s 
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Lord  Tenterden’s  statement  of  the  duty  of  a Judge  with  regard 
to  evidence  fit  to  be  submitted  to  a jury,  is  quoted  by  Cresswell,  J., 
in  Avery  v.  Borden  (1856),  6 E.  & B.  953,  974,  that: — 

If  the  evidence  was  such  that  the  jury  could  conjecture  only 
but  not  judge,  it  ought  not  to  go  to  the  jury : that  the  onus  was  on 
the  party  offering  the  evidence ; and  that  he,  if  he  offered  only  evi- 
dence consistent  with  either  supposition  of  fact,  was  not  entitled 
to  have  it  put  to  the  jury.^^ 

This  was  approved  in  1870  by  Willes,  J.,  in  Philliyson  v. 
Hayter,  L.E.  6 C.P.  38,  43. 

It  has  further  the  authority  of  Lord  Finlay  in  Everett  v. 
Griffiths,  [1921]  1 A.C.  631,  668,  where  he  says:- — 

^‘^The  question  as  to  what  constitutes  evidence  fit  to  be  left  to 
the  jury  is  a question  of  law  for  the  Court.  For  this  purpose  a 
mere  scintilla  of  evidence  is  not  enough.  There  must  be  evidence 
on  which  a jury  might  reasonably  come  to  a conclusion  in  favour 
of  the  plaintiff:  per  Willes,  J.,  in  Ryder  v.  Wombivell  (1868), 
L.E.  4 Ex.  32,  39.  If  the  evidence  lead  only  to  conjecture  it  is  not 
fit  for  the  consideration  of  the  jury:  per  Willes,  J.,  in  Phillipson 
V.  Hayter  {ante),  citing  Lord  Tenterden  and  Cresswell,  dP 

In  Regina  v.  Layton  (1849),  4 Cox  CjC.  149,  Eolfe,  B.,  said 
(pp.  155,  156)) 

A man  . . . must  be  presumed  to  be  sane  till  he  proves  the 
contrary.  The  question,  therefore,  for  the  jury  would  be,  not 
whether  the  prisoner  was  of  sound  mind,  but  whether  he  had  made 
out  to  their  satisfaction  that  he  was  not  of  sound  mind.^^ 

In  the  Abramovitch  case,  7 Cr.  App.  E.  145,  Channell,  J.,  said 
(p.  147)  :- 

It  is  for  the  defence  to  prove  insanity.  That  may  sometimes 
be  done  by  proving  absence  of  motive,  but  it  has  been  well  said 
that  absence  of  proved  motive  is  a very  different  thing  from  proved 
absence  of  motive.  Here  it  cannot  even  be  said  that  there  is  no 
evidence  of  motive.  The  appellant  himself  stated  that  he  had  done 
it  because  he  had  lost  all  his  money  in  gambling.^’ 

In  Rex\.  Jesshope  (1910),  5 Cr.  App.  E.  1,  the  Lord  Chief  Jus- 
tice said  (p.  4)  : — 

Whatever  may  be  said  as  to  the  weak  condition  of  the  man, 
we  have  the  clearest  evidence  that  he  entertained  vindictive  feel- 
ings against  the  deceased.  We  should  require  very  strong  evidence 
of  general  tendency  to  insanity  to  satisfy  us  that  he  did  not  know 
what  he  was  doing.^^ 

See  also  Rex  v.  Kopsch  (1925),  19  Cr.  App.  E.  50,  and  Rex 
v.  Ilawhes,  25  Can.  Crim.  Cas.  29. 
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Sudden  frenzy  is  not  a defence:  Rex  v.  Aughet  (1918),  13  Or. 
App.  R.  101,  106;  Rex  v.  Holt  (1920),  15  Cr.  App.  R.  10;  Rex 
V.  Creighton  (1'908),  14  Can.  Crim.  Gas.  349;  Rex  v.  Jassamine 
(1912),  3 0.11 .1ST.  153,  19  Can.  Crim.  Cas»  214  (Court  of  Appeal, 
Ont-) 

I do  not  think  that  any  such  statement  as  is  found  in  Russell 
can  possibly  dispose  of  this  appeal.  The  case  has  passed  beyond 
an  academic  stage,  as  the  jury  have  found  their  verdict;  and,  if 
the  ground  taken  at  the  trial  is  untenable,  and  if  the  proposition 
now  put  before  us  is  unsound,  as  in  my  judgment  is  the  case,  our 
only  authority  to  set  the  verdict  aside  is  that  it  is  unreasonable  or 
cannot  be  supported  having  regard  to  the  evidence. 

I am  therefore  unable  to  agree  that  upon  either  of  the  grounds 
put  forward  there  is  any  ground  for  a new  trial;  and,  in  view  of 
the  evidence  adduced  in  the  course  of  the  trial,  I do  not  think  this 
Court  is  in  a position  under  the  recent  provisions  of  the  Criminal 
Code  to  set  aside  the  verdict. 

I would  affirm  the  conviction. 


New  trial  ordered  (Hodgixs,  J.A.,  dissenting). 


[APPELLATE  DIVISION.] 

Kostuk  V.  Xatioxal  Bex  Fuaxklix  Eire  Insuraxce  Co. 

Insurance  {Fire) — Proofs  of  Loss — Fraud — Findings  of  Jury  — Judge's 
Charge — Fraudulently  False" — "'Wilfully  False"  — Ontario  Insur- 
ance Act,  R.S.O.  191. 'f,  ch.  1S3,  sec.  191/ (20) — 11/  Geo.  Y.  ch.  50,  sec. 
92(16) — Excessive  Claim — Possibility  of  Honest  Mistake — Power  of 
Court  to  Disregard  Jury's  Findings — Refusal  to  Exercise 

The  word  “false”  in  statutory  condition  20  as  found  in  sec.  194  of  the 
Insurance  Act,  R.S  O.  1914,  ch.  183,  means  “fraudulently  false.” 

Adams  v.  Glen  Falls  Insurance  Co.  (1916),  37  O.L.R.  1,  and  earlier  cases, 
followed. 

To  an  action  on  two  fire  insurance  policies,  issued  when  the  statute 
referred  to  was  in  force,  the  defence  in  substance  was  fraud  in  the 
proofs  of  loss,  $2,200  being  claimed  as  the  amount  of  the  loss.  The 
action  was  tried  with  a jury,  and  the  trial  Judge  charged  that,  to 
succeed,  the  defendant,  the  insurance  company,  must  prove  a fraudu- 
lently false  statement,  not  simply  an  untrue  statement.  The  jury 
found  in  favour  of  the  plaintiff,  but  their  verdict  was  for  $1,000 
only:  — 

Held,  that  the  charge  was  based  on  the  law  really  applicable — ^^not  on 
the  statutory  condition  as  found  in  the  Act  of  1924,  14  Geo.  V.  ch.  50, 
sec.  92,  condition  16,  in  which  the  words  “wilfully  false”  are  used. 

Held,  also,  that,  fraud  having  been  negatived  by  the  jury,  after  a satis- 
factory charge,  the  Court  should  not  interfere  with  the  verdict. 

Although  the  amount  claimed  was,  according  to  the  verdict,"  grossly 
excessive,  it  might  be  that  the  plaintiff  was  honestly  mistaken  in  his 
estimate  of  the  loss. 
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The  Court  has  power  in  a proper  case  to  disregard  the  finding  of  the 
jury;  but  that  power  should  be  exercised  with  extreme  care;  and  in 
ithis  case  the  Court  was  not  satisfied  that  the  jury,  having  seen  and 
heard  the  plaintiff,  could  not  honestly  find  him  not  guilty  of  the 
fraud  alleged. 

Selick  V.  New  York  Life  Insurance  Co.  (1920),  48  O.L.R,  416,  referred  to. 

An  appeal  by  the  defendant  company  from  the  judgment  of 
Rose,  J.,  at  the  trial,  on  the  19th  October,  1926,  at  Welland,  upon 
the  findings  of  a jury,  in  favour  of  the  plaintiff,  for  the  recover}- 
of  $1,000  upon  two  fire  insurance  policies  covering  a building  and 
its  contents,  a stock  of  groceries.  The  main  defence  was  fraud 
in  the  proofs  of  loss. 

December  14.  The  appeal  was  heard  by  Latchford,  C.J., 
Riddell,  Middleton,  Hasten,  and  Oede,  JJ.A. 

R.  8.  Ccbssels,  K.C.,  for  the  appellant  company,  stated  that  the 
learned  Judge  at  the  trial  was  not  informed  that  the  case  was  gov- 
erned by  the  Ontario  Insurance  Act,  R.S.O.  1914,  ch.  183,  sec.  194, 
condition  20,  and  mistakenly  applied  the  Ontario  Insurance  Act, 
1924,  14  Geo.  V.  ch.  50,  sec.  92,  condition  16,  which  requires  the 
statement  in  the  proofs  of  loss  to  be  wilfully  false  in  order  to 
vitiate  a claim.  According  to  the  old  statutory  condition  20,  the 
statement  need  only  be  false,  not  wilfully  false.  The  case  was 
brought  within  Niedricia  v.  St.  Laivrence  Undenvriiers  Agency  of 
Western  Assurance  Co.  (1923),  53  O.L.R.  599.  The  appellant 
company  had  proved  a fraudulently  false  statement,  and  that  was 
sufficient:  Adams  v.  Glen  Falls  Insurance  Co.  (1916),  37  O.L.R.  L 
The  findings  of  the  jury  were  perverse,  and  the  Court  had  power 
to  disregard  them  and  dismiss  the  action:  8 elide  v.  Neiv  York  Life 
Insurance  Co.  (1920),  48  O.L.R.  416;  Nixon  v.  Queen  Insurance 
Co.  (1894),  23  Can.  S.C.R.  26.  The  appellant  company  should 
have  this  relief;  it  did  not  ask  for  a new  trial. 

G.  II . Riches,  for  the  plaintiff,  respondent,  submitted  that  the 
Adams  case  shewed  that  the  statement  must  be  falsely  made  in 
order  to  vitiate  the  claim.  This  meant  fraudulently  false,  and 
was  what  the  Judge  had  charged.  The  appellant  company  had  not 
proved  that  the  statement  was  fraudulently  false,  and  the  finding 
of  the  jury  should  not  be  disturbed. 

December  23.  The  judgment  of  the 'Court  was  read  by  Riddell, 
J.A. : — The  plaintiff,  a merchant  in  Niagara  Falls,  sues  the  defend- 
ant, a fire  insurance  company,  on  two  ])olicies  of  insurance,  dated 
the  24th  August,  1924,  one  of  $1,200  on  a building,  the  other  of 
$500  on  its  contents,  a stock  of  groceries,  etc.  The  case  was  tried 
before  Mr.  Justice  Rose  and  a jury  at  Welland.  The  jury  found 
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for  the  plaintiff  on  the  building  for  $800,  on  the  stock  for  $200, 
and  judgment  was  directed  to  be  entered  for  $1,000  and  costs.  The 
defendant  appeals : it  does  not  wish  a new  trial  but  stands  on  the 
evidence  already  adduced. 

The  defence  in  substance  is  fraud  in  the  proofs  of  loss,  $1,500 
being  claimed  as  the  loss  on  the  building  and  $700  on  the  goods. 

The  first  ground  of  appeal  urged  was  that  the  learned  trial 
Judge  acted  on  the  assumption  that  the  Ontario  Insurance  Act, 
1924,  14  Geo.  V.  ch,  50,*  applied  and  not  the  Ontario  Insurance 
Act,  E.S.O.  1914,  ch.  183  : and  it  is  said  that  he  applied  sec.  92(16) 
of  the  x^ct  of  1924  instead  of  sec.  494(20)  of  the  Revised  Statute. 
The  difference  is  said  to  be  that  in  the  later  statute  the  false  state- 
ment must  be  wilfully  f alse,’^  while  in  the  earlier  the  adverb  is 
omitted.  The  learned  Judge  charged  the  jury  that  to  succeed  the 
company  must  prove  a fraudulently  false  statement  in  the  proofs 
of  loss^^  — not  simply  untrue  and  false  in  that  sense,  but  fraudu- 
lent, a fraudulent  act,’^  etc.  I do  not  find  him  using  the  termin- 
ology wilfully  false  of  the  statute  of  1924;  and  think  he  was 
charging  on  the  law  really  applicable. 

We  have  several  cases  in  which  the  old  condition  20  has  been 
interpreted,  and  they  are  uniform  that  false  in  that  condition 
means  ^^fraudulently  false,”  as  Mr.  Justice  Rose  laid  it  down  to 
the  jury:  Parle  v.  Plicenix  Insurance  Co.  (1859),  19  U.C.R.  110; 
Rice  V.  Provincial  Insurance  Co.  (1858),  7 U.C.C.P.  548;  Mason 
V.  Agricultural  Mutual  Assura?ice  Association  (1868),  18  U.C.C.P. 
19;  Adams  v.  Glen  Falls  Insurance  Co.,  37  O.L.R.  1,  especially  at 

p.  16. 

The  real  point  is  as  to  fraud,  which  has  been  negatived  by  the 
jury  after  a full  and  wholly  satisfactory  charge  by  the  learned 
Judge. 

It  looks  like  fraud  primd  facie  for  a loss  of  $200  to  be  made  to 
appear  one  of  $700;  and  at  first  blush  the  findings  of  the  jury 
may  seem  contradictory.  It  may  be,  however,  that  a mistake 
was  made  in  estimating  the  amount  of  the  loss;  or  it  may  be  that 
the  plaintiff,  while  grossly  wrong  in  his  estimate  of  the  loss,  was 
honestly  mistaken. 

Where  a case  has.been  tried  by  a Judge  without  a jury  we  can 
have  no  hesitation  in  trying  the  fraud  in  this  'Court  on  appeal. 
Such  a case  was  Niedricla  v.  8t.  Lawrence  Underwriters  Agency  of 
Western  Assurance  Co.,  53  O.L.R.  599,  where  we  affirmed  Mr.  Jus- 
tice MowaPs  finding  of  fraud  and  applied  it  to  allow  the  appeal 
and  dismiss  tlie  action. 


♦ This  Act  came  into  force  on  the  1st  January,  1925. 
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Where  a Judge  has  acquitted  the  party  of  fraud,  we  will  not 
hesitate  to  reverse  the  finding  if  we  find  ourselves  unable  to  recon- 
cile the  claim  with  anything  but  knowing  misrepresentation 
and  we  ^^can  conceive  no  justification  for  the  untruth  . . 

as  in  Ontario  Metal  Products  Oo.  Ltd.  v.  Mutual  Life  Insurance 
Co.  of  New  Yorh  (1923),  54  O.L.R.  299,  especially  at  pp.  341,  321. 
In  that  case  we  were  set  right  in  the  Supreme  Court  and  Judicial 
Committee:  [1924]  S.C.R.  35;  Mutual  Life  Insurance  Co.  of  New 
Yorh  V.  Ontario  Metal  Products  Co.  Ltd.,  [1925]  A.C.  344:  the 
Supreme  Court  thinking  on  the  evidence  that  we  should  not  have 
disturbed  the  finding  of  the  trial  Judge  (p.  49)  ; and  the  Judicial 
Committee  thinking  that  the  statement  was  not  material  to  the 
contract  (p.  352).  But  neither  Court  questioned  our  right  to 
reverse  if  the  evidence  justified  that  course. 

Even  when  the  case  is  tried  by  a jury  who  acquit  the  plaintiff 
of  fraud,  we  do  not  hesitate  in  a proper  case  to  disregard  the  find- 
iiig:  as  is  said  in  Selich  v.  New  York  Life  Insurance  Co.,  48  O.L. 
R.  416,  at  p.  427  (quoting  from  The  Annual  Practice  (1920)  p. 
1091):— 

Where  all  the  facts  are  before  the  Court,  and  the  Court  is 
satisfied  that  the  evidence  is  such  that  only  one  possible  verdict 
could  be  reasonably  given,  the  Court  is  not  bound  to  order  a new 
trial,  but  has  jurisdiction  under  this  Rule,*  and  ought  to  exercise 
it,  by  directing  judgment  to  be  entered  ...  for  defendant  on 
the  ground  that  there  was  no  evidence  on  which  jury  could  find 
for  plaintiff  . . . But  such  power  is  only  to  be  exercised  where 
the  evidence  is  so  weak  that  a verdict  contrary  to  the  judgment 
would  be  set  aside  as  unreasonable.^’ 

But,  while  that  power  undoubtedly  exists,  it  should  be  exercised 
with  extreme  care : we  must  be  satisfied  that  the  jury,  having  seen 
and  heard  the  plaintiff,  could  not  honestly  find  him  not  guilty  of 
this  crime,  this  fraud. 

I do  not  find  that  this  is  so — it  is  unnecessary  to  go  through 
the  evidence  at  full  length,  but  I am  not  satisfied  that  an  honest 
jury  might  not  acquit  him. 

Giving  full  effect  to  such  cases  as  Nixon  v.  Queen  Insurance  Co., 
23  Can.  S.C.R.  26,  I do  not  think  the  appeal  can  succeed. 

The  appellant  disclaiming  a new  trial,  the  appeal  should  be 
dismissed. 

Appeal  dismissed  with  costs. 

* Order  LVIII.,  Rule  4,  of  the  English  Judicature  Act,  corresponding 
with  sec.  27  of  the  Ontario  Judicature  Act. 
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Dec.  2.3. 


Gooding  v.  Crocker. 


Mechanics'  Liens — Mortgages — RegisU'ation — Priorities — Mechanics  and 
Wage-Earners'  Lien  Act,  1923,  13  d I4  Geo.  V.  eh.  30,  sec.  8(3),  (^). 


On  the  8th  September,  1924,  a company,  the  owner  of  land,  agreed  to  sell 
it  to  C.  for  $4,700,  a sale-deposit  of  $100  only  being  paid.  On  the  6th 
May,  1925,  C.,  by  a supplementary  agreement,  agreed  to  erect  five 
houses  on  the  land  sold,  and  the  company  agreed  to  accept, 
in  lieu  of  the  original  price,  five  second  mortgages  each  for  $1,150, 
thus  increasing  the  total  price  to  $5,850.  C.  was  to  have  the  right  to 
place  a first  mortgage  on  each  house  for  60  per  cent,  of  the  selling 
value.  This  agreement  was  made  before  any  work  in  respect  of  which 
a lien  was  claimed  was  done  upon  the  property.  On  the  19th  May, 
1925,  one  of  the  plaintiffs  supplied  its  first  goods,  and  on  the  6th  July 
another  plaintiff  commenced  his  work.  On  the  1st  June,  C.  executed 
the  first  mortgages,  and  they  were  registered  on  the  8th  July.  On  the 
24th  July,  the  mortgages  to  the  company  and  the  deed  to  C.  were 
registered.  The  plaintiffs’  liens  were  registered  respectively  on  the 
10th  and  31st  December,  1925:  — 

Held,  having  regard  to  the  provisions  of  sec.  8,  subsecs.  3 and  4,  of  the 
Mechanics  and  Wage-Earners’  Lien  Act,  1923,  that  the  company’s  mort- 
gages were  prior  mortgages  within  the  meaning  of  the  Act. 

Cook  V.  Koldoffsky  (1916),  35  O.L.R.  555,  applied. 


An  appeal  by  the  plaintiffs  from  the  judgment  of  an  Assistant 
Master,  in  a proceeding  under  the  Mechanics  and  Wage-Earners’ 
Lien  Act,  declaring  that  the  mortgage  of  the  'Chartered  Trust  and 
Executor  Company  had  priority  over  the  plaintiffs’  liens. 

December  1.  The  appeal  was  heard  by  Latchford^  C.J., 
Middleton,  Masten,  and  Orde,  JJ.A. 

A.  0.  L.  Burnese  and  M.  L.  Martyn,  for  the  appellants,  argued 
that  the  mortgages  held  by  the  respondents  were  prior  mortgages 
within  the  meaning  of  sec.  8,  subsecs.  3 and  4,  of  the  Mechanics 
and  Wage-Earners’  Lien  Act,  13  & 14  Geo.  V.  ch.  30.  The  first 
lien  arose  on  the  19th  May,  1925,  at  which  time  the  respondents’ 
claim  was  upon  a mortgage  which  existed  in  fact  before  the  lien, 
and  so  was  a prior  mortgage  to  the  extent  of  the  actual  value  of 
the  land  at  that  time : Wallace  on  Mechanics’  Liens,  3rd  ed.,  p. 
169,  para.  3;  Cook  v.  Koldoffsky  (1916),  35  O.L.R.  555,  at  p.  558. 
Therefore  the  appellants’  unregistered  liens  were  not  cut  out  by 
the  registration  of  the  respondents’  mortgage  on  the  24th  July, 
1925. 

B.  8.  llaherlson,  K.C.,  and  II.  J.  Beck,  for  the  Chartered  Trust 
and  Executor  Company,  respondents,  contended  that  by  the  regis- 
tration of  their  mortgage  on. the  24th  July,  1925,  they  cut  out  the 
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unregistered  lien  which  arose  on  the  19th  May:  Charters  v.  Mc- 
Cracken (1916),  36  O.L.E.  260;  Stinson  v.  Mackendrick  (1924), 
55  O.L.E.  358;  Smith  Sons  Ltd.  v.  May  (1923),  54  O.L.E.  21. 
It  was  by  virtue  of  the  Eegistry  Act  that  the  respondents  as  sub- 
sequent mortgagees  obtained  priority.  They  were  not  prior  mort- 
gagees under  sec.  8 of  the  Act. 

Docember  23.  The  judgment  of  the  Court  was  read  by  Middle- 
TOX»  J.A. : — Appeal  by  the  plaintiffs,  lienholders,  from  the  judg- 
ment of  the  Assistant  Master,  Mr.  E.  W.  Boyd,  delivered  on  the  28th 
day  of  July,  1926,  in  certain  proceedings  pending  before  him 
under  the  Mechanics  and  Wage-Earners^  Lien  Act. 

The  question  involved  is  purely  a question  of  law,  and  con- 
cerns the  status  of  mortgages  held  by  the  respondents. 

The  Chartered  Trust  and  Executor  Company  owned  the  land 
in  question.  On  the  8th  September,  4924,  the  company  agreed  to 
sell  Crocker  the  land  for  $4,700,  a sale-deposiit  of  $100  only  being 
paid. 

On  the  6th  May,  1925,  what  is  called  a supplementary  agree- 
ment was  entered  into.  Under  this  document  Crocker  agreed  to 
erect  five  houses  on  the  100  feet  sold,  and  the  company  agreed  to 
accept,  in  lieu  of  the  price  called  for  in  the  original  agreement, 
five  second  mortgages  each  for  $1,150,  thus  increasing  the  total 
price  to  be  paid  from  $4,700  to  $5,850.  Crocker  was  to  have  the 
right  to  place  a first  mortgage  on  each  house  for  60  per  cent,  of  the 
selling  value  thereof.  This  agreement  was  arrived  at  before  any 
work  was  done  upon  the  property,  or  at  any  rate  before  any  work 
was  done  for  which  a lien  is  claimed. 

On  the  19th  May,  the  Danforth  Lumber  Copipany  supplied 
their  first  goods,  and  on  the  6th  July  Gooding  commenced  his 
work. 

On  the  30th  June,  Crocker  executed  the  first  mortgages,  as  con- 
templated by  the  agreement,  and  these  were  registered  on  the  8th 
July. 

On  the  24th  July,  the  mortgages  to  the  Chartered  Trust  and 
Executor  Company  were  registered,  and  on  the  same  day  the  deed 
from  that  company  to  Crocker  was  also  registered.  Mechanics’ 
liens  were  thereafter  registered,  that  of  the  plaintiff  the  Danforth 
Lumber  Company  was  registered  on  the  10th  December,  1925,  and 
that  of  the  plaintiff  Gooding  on  the  31st  December,  1925. 

Under  the  Mechanics  and  Wage-Earners’  Lien  Act,  1923,  13  & 
14  Geo.  V.  ch.  30,  sec.  8,  subsec.  3,  Where  the  land  and  ])remises 
upon  or  in  respect  of  which  any  work  or  service  is  performed  or 
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materials  are  furnished  to  be  used,  is  encumbered  by  any  prior 
mortgage  or  other  charge  existing  in  fact  before  any  lien  arises 
such  mortgage  or  other  charge  shall  have  priority  over  all  liens 
under  this  Act  to  the  extent  of  the  actual  value  of  such  land  and 
premises  at  the  time  the  first  lien  arose.^^ 

The  plaintiffs’  contention  is  that  the  first  lien  here  arose  when 
the  Danforth  Lumber  Company  supplied  its  goods  on  the  19th 
May,  and  when  Gooding  did  his  first  work  on  the  6th  July,  and 
that  at  that  time  the  trust  company’s  claim  was  a mortgage  or 
charge  which  then  existed  in  fact  before  the  liens,  and  so  that  mort- 
gage or  charge  would  have  priority  over  the  liens  to  the  extent  of 
the  actual  value  of  the  land  on  the  19th  May,  1925,  and  the  6th 
July,  1925. 

The  contention  of  the  trust  company,  on  the  other  hand,  is  that, 
while  the  lien  against  the  lands  arose  as  of  that  date,  it  was  an 
unregistered  lien  and  that  the  trust  company  by  the  registration 
of  their  mortgage  on  the  24th  July,  1925,  cut  out  these  unregis- 
tered liens. 

The  learned  Master  has  given  effect  to  the  contention  of  the 
mortgagees.  He  regards  their  rights  as  mortgagees  as  arising  upon 
the  making  and  registration  of  the  mortgage,  thus  holding  that 
they  were  not  prior  mortgagees,  but  subsequent  mortgagees  who 
acquired  priority  by  virtue  of  the  provisions  of  the  Registry  Act. 

With  this  finding  we  find  ourselves  unable  to  agree.  It  ignores 
the  provisions  of  subsec.  4 of  sec.  8 : Where  there  is  an  agree- 

ment for  the  purchase  of  land  and  the  purchase-money  or  a part 
thereof  is  unpaid,  and  no  conveyance  has  been  made  to  the  pur- 
chaser he  shall  for  the  purposes  of  this  Act  be  deemed  a mortgagor 
and  the  seller  a mortgagee.” 

Nothing  here  turns  upon  the  fact  that  the  ultimate  agreement 
entered  into  on  the  6th  May,  1925,  had  been  preceded  by  the  earlier 
agreement.  On  that  day  the  statute,  for  the  purpose  of  mechanics’ 
liens,  declared  that  the  vendor  should  be  deemed  a mortgagee,  and 
the  purchaser  should  be  deemed  a mortgagor  (subsec.  4 of  sec.  8). 
The  mortgage  that  was  actually  executed  and  registered  some  days 
later  was  merely  a carrying  into  effect  of  the  agreement  which  had 
theretofore  been  made.  It  was  not  a new  transaction,  and  so  far 
as  mechanics’  liens  are  concerned  the  rights  of  the  parties  must 
relate  back  and  be  determined  as  they  stood  upon  the  making  of 
the  agreement. 

In  the  case  of  Cook  v.  K oldojfsJcy , 35  O.Ij.R.  555,  the  mortgagee 
had  released  his  vendor’s  lien,  and  taken  a mortgage.  The  mort- 
gaffe  was  registered  after  a mechanic’s  lien  had  arisen.  Mr.  Jus- 
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tice  Hodgins,  delivering  the  judgment  of  the  Court,  said  (pp.  558, 
559)  : “When  the  work  began,  it  formed  a prior  charge,  and  the 
right  of  the  lienholders  in  this  action  to  have  it  so  treated  could 
not  be  modified  by  the  action  of  the  mortgagee,  who  released  his 
vendor^s  lien  as  against  the  owner  of  the  land;  nor  could  its  satis- 
faction by  the  taking  of  the  subsequent  mortgages  prevent  it  from 
being,  as  to  lienholders,  a prior  charge  within  sec.  8 ” — words  pre- 
cisely applicable  to  the  state  of  affairs  existing  here. 

It  is  true  that  the  statute  has  been  changed  as  to  the  rights  of 
a prior  mortgagee,  but  the  crucial  clause,  subsec.  4 of  sec.  8,  was 
found  in  the  statute  then  in  force,  as  subsec.  2 of  sec.  14. 

The  appeal  should  therefore  be  allowed  with  costs  to  be  paid  by 
the  mortgagee  to  the  lienholders,  and  the  matter  should  be  referred 
back  to  the  Master  to  proceed  with  the  reference  on  the  footing 
that  the  mortgages  are  prior  mortgages  within  the  meaning  of  the 
Act. 

Appeal  allowed. 
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Damages  — Contract  for  Sale  of  Land — Fraud  of  Agent  of  Vendor — 

Whether  Transaction  Affirmed  hy  Vendor  after  Full  Knowledge  of 
Fraud — Question  not  Open  upon  Reference  to  Assess  Damages — 

Res  Judicata — Appeal  from  Master's  Report — Quantum  of  Damages. 


The  defendant,  a land  agent,  was  employed  by  the  plaintiff  to  sell  a 
parcel  of  land  for  as  large  a price  as  could  be  obtained,  not  less  than 
$17,500.  The  defendant  submitted  to  the  plaintiff  an  offer  to  pur- 
chase for  $17,500.  The  offer  was  in  the  defendant’s  name,  but  it  was 
understood  that  he  was  acting  on  behalf  of  an  unnamed  purchaser. 
Before  accepting,  the  plaintiff  inquired  from  the  defendant  whether 
the  unnamed  purchaser  was  the  F.  company,  and  was  assured  by  him 
that  it  was  not.  On  the  faith  of  this,  the  plaintiff  signed  an  accept- 
ance of  the  offer.  Before  the  transaction  was  carried  out  by  a con- 
veyance, the  plaintiff  learned  that  the  F.  company  was  the  purchaser; 
but,  conceiving  himself  to  be  bound,  conveyed  the  land  and  received 
the  purchase-money.  Subsequently  he  learned  that  the  defendant, 
though  acting  as  his  agent,  was  in  truth  the  agent  of  the  F.  company 
and  had  been  employed  by  it  to  purchase  this  and  other  land  at  the 
lowest  possible  price.  The  plaintiff  thereupon  brought  this  action, 
alleging  this  dishonest  conduct  of  his  agent  and  seeking  to  recover 
damages.  At  the  trial  the  agency  of  the  defendant  for  the  plaintiff 
was  proved,  and  the  trial  Judge  gave  judgment  for  the  plaintiff,  find- 
ing that  at  the  time  the  transaction  was  closed  the  plaintiff,  while 
knowing  that  the  F.  company  was  the  purchaser,  did  not  know  that 
the  defendant  in  buying  the  property  was  acting  for  that  company. 
The  judgment  as  issued  directed  a reference  to  a Master  to  inquire 
and  state  what  damages  the  plaintiff  had  sustained  by  reason  of  the 
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matters  set  up  in  the  statement  of  claim  and  reserved  further  direc- 
tions. This  judgment  was  reversed  by  the  Appellate  Division,  but 
was  restored  by  the  Supreme  Court  of  Canada.  The  Master  proceeded 
with  the  reference  directed,  and  found,  upon  all  the  evidence  before 
him,  that,  if  the  facts  had  been  known  to  the  plaintiff,  he  vv^ould  have 
been  able  to  obtain  an  additional  $5,000  for  his  property,  and  he 
stated  that  sum  as  the  plaintiff’s  damages.  The  report  was  affirmed 
by  a Judge  of  the  High  Court  Division,  and  the  defendant  appealed 
to  the  Appellate  Division. — 

Held,  that  it  was  not  open  to  the  defendant  to  shew  before  the  Master 
that  as  a matter  of  fact  the  plaintiff  must  have  been  fully  cognizant 
of  the  defendant’s  rascality  at  the  time  he  executed  the  conveyance, 
and  that  as  a matter  of  law  the  execution  of  the  conveyance  in  pur- 
suance of  the  contract  obtained  by  the  defendant’s  fraud  amounted 
to  an  election  to  abandon  all  claims  against  him  for  his  wrongdoing: 
all  the  facts  that  were  in  issue  and  were  determined  by  the  Court 
as  the  basis  of  directing  the  reference  were  conclusively  determined 
so  far  as  the  Master  was  concerned;  and  the  appellate  Courts  had  no 
greater  right. 

Per  Masten,  J.A.: — The  fact  that  at  the  time  when  the  conveyance  was 
made  by  the  plaintiff  to  the  F.  company  he  was  unaware  that  the 
defendant  was  acting  as  that  company’s  purchasing  agent  was  res 
judicata,  and  further  evidence  on  that  point  was  inadmissible  before 
the  Master,  even  though  that  evidence  was  tendered  solely  for  the 
purpose  of  minimising  the  damages. 

Review  of  the  authorities  upon  res  judicata.  Hoystead  v.  Commissioner 
of  Taxation,  [1926]  A.C.  155,  specially  referred  to. 

Held,  also,  by  the  majority  of  the  Court,  that  the  Master’s  assessment 
of  the  damages,  affirmed  in  the  Court  below,  not  having  been  shewn 
to  be  clearly  wrong,  should  not  be  interfered  with. 

Per  Masten,  J.A.,  dissenting: — The  Court  was  in  as  good  a position  as 
the  Master  to  gauge  the  probabilities  and  estimate  the  value  to  the 
plaintiff  of  the  opportunity  which  he  had  lost;  and  it  was  the  duty  of 
this  Court  to  do  so  instead  of  saying  that  it  must  be  convinced  that 
the  report  was  wrong.  The  damages  should  be  reduced  to  $1,000. 

Appeal  by  the  defendant  from  the  order  of  Meredith,  C.J. 
C.P.,  in  the  Weekly  Court,  Toronto  (17th  May,  1926),  dismissing 
the  defendants  appeal  from  the  report  of  the  Local  Master  at 
Sandwich,  upon  a reference  to  assess  damages,  finding  the  dam- 
ages which  the  plaintiff  had  sustained  by  the  wrongful  acts  of  the 
defendant  to  be  the  sum  of  $5,000. 

November  17.  The  appeal  was  heard  by  Riddell,  l\riDDLETON, 
Masten,  and  Ohde,  JJ.A. 

W.  N.  Tilley,  K.€.,  and  S.  L.  Sprlngsiein,  for  the  appellant. 

B.  U.  Furlong,  for  the  plaintiff,  respondent. 

The  facts  and  arguments  are  stated  in  the  judgments. 

December  26.  Middleton,  J.A.:‘ — Appeal  by  the  defendant 
from  the  judgment  of  the  Chief  Justice  of  the  Common  Pleas  dis- 
missing an  apf)eal  by  the  defendant  from  the  report  of  the  IVIaster 
at  Sandwich  finding  ihe  damages  which  the  plaintiff  had  sustained 
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to  be  $5>000,  upon  a reference  directed  by  the  judgment  of  Mr.  Jus- 
tice Mowat  pronounced  at  the  trial,  and  confirmed  by  the  judg- 
ment of  the  Supreme  Court  of  Canada. 

The  plaintiff  was  the  owner  of  a parcel  of  land  in  the  town  of 
Ford  City.  In  1932  he  employed  the  defendant,  a real  estate  agent, 
to  sell  this  land  for  as  large  a price  as  could  be  obtained,  not  less 
than  $17,500,  and  agreed  to  pay  him  a commission  upon  the  sale. 
The  defendant  obtained  and  submitted  to  the  plaintiff  a contract 
to  sell  the  land  for  the  stipulated  price.  This  contract  was  made 
with  the  defendant  as  purchaser,  but  it  was  understood  that  he  was 
acting  as  agent  for  and  on  behalf  of  an  unnamed  purchaser  whose 
name  it  was  not,  desired  to  disclose.  Before  the  contract  was  signed 
the  plaintiff  inquired  from  the  defendant  if  the  unnamed  purchaser 
was  the  Ford  Motqr  Company  and  was  assured  by  him  that  it  was 
not,  and  on  the  faith  of  this  the  document  was  signed.  Before  the 
transaction  was  carried  out  by  a conveyance,  the  plaintiff  learned 
that  the  purchaser  was  in  truth  the  Ford  Motor  'Company,  but, 
conceiving  himself  to  be  bound  by  his  contract,  he  carried  out  the 
transaction,  conveyed  the  land,  and  received  the  purchase-price. 

Subsequently  he  learned  that  the  defendant,  though  acting  for 
him  as  his  agent,  was  in  truth  the  agent  of  the  Ford  Motor  Com- 
pany and  had  been  employed  by  that  company  to  purchase  this  and 
other  land  at  the  lowest  possible  price,  and  the  plaintiff  thereupon 
brought  this  action,  alleging  this  dishonest  conduct  on  the  part  of 
his  agent  and  seeking  to  recover  damages.  The  defendant  denied 
that  he  was  agent  for  the  plaintiff  and  admitted  that  he  was  agent 
for  the  Ford  Motor  Company,  and  said  that  he  obtained  the  option 
without  fraud  or  misrepresentation  and  that  the  price  paid  was 
equal  to  or  greater  than  the  fair  market  value  of  the  lands,  and 
that  when  the  plaintiff  discovered  that  the  Ford  Motor  Company 
was  in  truth  the  purchaser  he  voluntarily  carried  out  the  contract 
and  received  the  purchase-price. 

At  the  trial  the  agency  of  the  defendant  for  the  plaintiff  was 
abundantly  proved,  and  the  learned  trial  Judge,  Mr.  Justice  Mowat, 
gave  judgment  in  the  plaintiff’s  favour,  finding  that  at  the  time 
the  transaction  was  closed  the  plaintiff,  while  knowing  that  the 
Ford  Motor  Company  was  the  purchaser,  had  no  knowledge  that 
Reaume  in  buying  the  property  was  acting  for  that  company,  and, 
therefore,  the  closing  of  the  transaction  did  not  amount  to  any 
waiver  of  the  plaintiff’s  right  against  the  defendant  or  condonation 
of  his  misconduct. 

In  dealing  with  the  question  of  damage,  the  learned  trial  Judge 
says:  ^ On  the  evidence  taken  hastily  here  it  cannot  be  asvserted 
5 — 60  O.L.R. 
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that  the  plaintiff’s  property  would  have  sold  for  a greater  sum,  but 
that  does  not  affect  the  question.  Possibly  if  Mr.  Foster  had 
become  aware  that  the  Ford  Motor  Company  desired  to  secure  his 
property  he  might  have  withdrawn  it,  and,  in  view  of  the  fact  that 
they  had  already  increased  their  original  offer  by  $2,500,  they 
might  have  made  a still  greater  offer.  There  is  no  evidence  in  that 
regard,  but  it  is  reasonable  to  assume  that  if  the  Ford  Motor  Com- 
pany wanted  the  property  and  were  unable  to  secure  it  by  the 
machinations  of  Reaume,  they  would  have  ultimately  paid  a much 
larger  sum  than  they  did  and  more  like  the  prices  they  paid  for 
other  and  adjacent  properties  needed  to  round  out  their  scheme 
and  provide  for  possible  expansion  and  river  front  advantage.  The 
amount  of  damage  not  having  been  shewn,  I cannot  now  deter- 
mine it,  but  I think  this  defendant  ought  to  pay  whatever  amount 
is  found  by  the  Local  Master  as  the  damage  resulting  from  his 
deception  of  or  non-disclosure  to  the  plaintiff  of  the  secret  benefit 
he  was  deriving  from  his  becoming  the  purchaser’s  man  instead  of 
the  vendor’s  man.” 

The  learned  Judge  therefore  directed  that  ‘^judgment  be 
entered  for  damages;  reference  to  the  Local  Master  at  (Sandwich 
as  to  the  amount  of  damage;”  when  the  formal  judgment  was 
drawn  up  it  did  not  contain  any  declaration  as  to  the  right  to 
recover  damages  to  be  assessed,  but  simply  in  form  directed  the 
Master  to  inquire  and  state  what  damages  the  plaintiff  had  sus- 
tained by  reason  of  the  matters  set  up  in  the  statement  of  claim, 
and  reserved  further  directions. 

Upon  the  case  being  taken  to  the  Appellate  Division  (Foster 
V.  Reaume  (1923),  54  O.L.R.  245),  that  Court  thought  that  the 
judgment  should  be  reversed.  The  appeal  was  based  upon  two 
grounds:  first,  that  the  agency  had  been  terminated  before  the 
option  was  given ; and,  second,  that  the  finding  of  damage  was  not 
sufficient  to  support  the  judgment.  The  €ourt  did  not  act  upon 
either  of  these  suggestions,  but  reversed  the  judgment  of  the  trial 
Judge  upon  the  ground  that  the  plaintiff’s  conduct  in  affirming  and 
carrying  out  the  sale,  after  all  the  facts  were  known  to  him,  pre- 
cluded his  recovery. 

This  judgment  was  in  turn  reversed  by  the  Supreme  Court 
(Foster  v.  Reaume,  [1924]  2 D.L.R.  951)  and  the  original  judg- 
ment restored.  Mr.  Justice  Idington  simply  expresses  his  agree- 
ment with  the  judgment  of  the  trial  Judge.  Mr.  Justice  Duff 
reviews  the  facts  at  length,  saying  (p.  953)  : — 

‘‘  The  respondent,  it  is  hardly  disputed,  did  secretly  become 
the  agent  of  the  Fords,  and,  wliile  the  agent  of  the  Fords  and  act- 
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ing  in  their  interests  with  a view  to  procuring  the  property  at  a 
price  fixed  by  them^  allowed  the  appellant  to  continue  in  the  belief 
that  he  was  acting  for  him  and  in  his  interest;  and  it  was  with 
that  belief  that  he  acceded  to  the  respondent’s  request  to  execute 
the  option.” 

With  reference  to  the  ground  upon  which  the  Appellate  Divi- 
sion acted,  he  says  (p.  954)  that,  although  certain  facts  and  cir- 
cumstances might  well  have  aroused  the  suspicion  of  a more  sus- 
picious man  than  the  plaintiff,  he  is  unable  to  discover  any  ground 
for  impeaching  the  conclusion  of  the  learned  trial  Judge  that  the 
appellant  did,  as  Frank  Foster  says  he  did,  act  with  implicit  con- 
fidence in  the  honesty  and  good  faith  of  the  respondent.  . . . 

Nor  can  I attach  to  the  conduct  of  the  appellant  in  completing  the 
transaction  the  significance  ascribed  to  it  in  the  judgment  of  the 
Court  of  Appeal.  The  appellant  Frank  Foster  states  in  the  most 
explicit  terms  that  the  transfer  was  executed  in  ignorance  of  the 
fact  that  the  respondent  had  accepted  the  Fords’  retainer.  They 
(i.e.,  the  plaintiff  and  his  wife)  acted,  he  says,  in  the  belief  that  the 
respondent  had  done  his  best  for  them,  and,  although  disappointed, 
they  accepted  the  situation.  The  learned  trial  Judge  has  given 
credit  to  this  evidence,  and  here  again  I am  unable  to  discover 
any  sufficient  reason  for  disregarding  his  finding.” 

Mr.  Justice  Mignault  disposes  of  the  ground  relied  upon  in 
the  Appellate  Division  thus  (p.  956):  Although  Foster  knew 

that  the  Ford  company  was  the  purchaser,  when  he  accepted  the 
price  of  $17,500  for  his  property,  he  did  not  know  that  Reaume 
was  its  agent  when  he  granted  him  the  option.  Having  given  this 
option  to  purchase,  he  may  well  have  considered  that  he  was  bound 
to  carry  out  the  sale.  Later  he  discovered  that,  while  acting  as 
his  agent,  Reaume  was  also  the  agent  of  the  Ford  company,  which 
fact  had  been  concealed  from  him.  Under  these  circumstances, 
I do  not  think  that  his  affirmance  of  the  transaction,  before  he 
became  aware  that  Reaume  was  the  purchasing  agent  of  the  Ford 
company,  is  conclusive  as  to  his  having  no  right  of  action  against 
the  respondent  for  the  deceit  practised  on  him.” 

Upon  the  question  of  damage  he  says  (p.  957)  : ^MVhile  the 

learned  Judge  was  in  some  doubt  wliether  it  could  be  shewn  that 
the  appellant  would  have  secured  a larger  price  had  he  known 
that  the  option  was  solicited  on  behalf  of  the  Ford  company,  and 
he  had  in  consequence  withdrawn  his  property,  still  he  ordered  a 
reference  to  the  Master  in  order  that  this  question  might  be  fully  in- 
vestigated, and  I do  not  think  that  it  lies  in  the  respondent’s  mouth 
to  assert  that  no  damage  can  be  shewn  to  exist  if  this  investigation 
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lakes  place.  . . . This  question  will  have  to  be  fully  investigated, 
and  for  that  reason  I agree  that  there  should  be  a reference.’"’ 

Mr.  Justice  Maclean  reviews  the  evidence  upon  the  question 
c-f  the  continued  agency  and  expresses  his  general  agreement  with 
the  judgment  of  Mr.  Justice  Duff,  adding  (p.  959)  : “I  do  not 

think  the  appellant’s  position  is  weakened  by  the  acceptance  of 
the  money  payment  accompanying  the  option,  nor  by  the  comple- 
tion of  the  transaction.  The  respondent’s  conduct,  and  the  con- 
fidence placed  in  his  good  faith  by  the  appellant,  makes  all  this 
quite  clear  of  interpretation,  and  is  no  answer,  in  my  opinion,  to 
the  appellant’s  contention  in  fact  or  in  law.” 

Upon  the  reference  the  Master  points  out  that  the  plan  of  the 
Ford  company,  looking  to  the  enlargement  of  its  plant,  was, 
designedly  and  for  obvious  reasons,  kept  entirely  secret,  and  he 
then  says:  ‘‘"I  am  of  opinion,  on  the  evidence,  that  if  the  fact 
that  the  Ford  company  were  seeking  the  property  as  part  of  their 
expansion  project  is  left  out  of  consideration,  the  price  actu- 
ally obtained  by  the  plaintiff  was  the  full  sdlling  value  of  the 
property;”  but  the  Master  feels  bound  by  the  terms  of  the  judg- 
nient  to  treat  the  plaintiff  as  entitled  to  have  had  disclosed  to  him 
by  the  defendant  the  fact  that  the  Ford  company  was  the  purchaser 
and  that  he  is  entitled  to  the  benefit  of  all  the  incidental  advan- 
tages arising  from  that  fact.  These  advantages  were  the  oppor- 
tunity for  exacting  the  utmost  price  from  the  Ford  company,  a 
price  which  they  would  give  rather  than  abandon  so  much  of  their 
scheme  as  rendered  the  purchase  of  this  property  desirable,  and  the 
opportunity  of  selling  to  a purchaser  who,  knowing  or  suspecting 
the  Fords’  plans,  would  be  willing  to  give  some  price  exceeding 
the  normal  value  of  the  property  in  the  hope  and  expectation  that 
he  would  in  the  end  recoup  himself  by  selling  to  the  Ford  com- 
pany. The  land,  in  the  view  of  the  Master,  while  of  some  special 
value  to  the  Ford  company,  was  by  no  means  indispensable  to  the 
carrying  out  of  their  scheme,  and  the  very  high  prices  given  for 
land  not  far  from  the  plaintiff’s  land  are  explained  by  the  fact 
that  these  parcels  were  essential  parts  of  the  expansion  scheme. 
Having  these  considerations,  as  well  as  the  reasons  assigned  by 
the  Ford  people  for  purchasing  this  property  at  all,  present  to  his 
mind,  the  Master  has  come  to  the  conclusion,  upon  all  the  evidence 
before  him,  that,  if  the  facts  had  been  known  to  the  plaintiff,  he 
would  liave  been  enabled  to  obtain  an  additional  $5,000  for  his 
property,  and  this  is  the  basis  of  his  award. 

Upon  this  appeal  Mr.  Tilley  argued,  in  the  first  place,  with 
great  earnestness  and  at  considerable  length,  that,  notwithstanding 
the  findings  of  the  trial  Judge  and  of  the  Supreme  Court  of 
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Canada,  it  was  open  to  him  to  shew  before  the  Master  that  as  a 
matter  of  fact  Foster  must  have  been  fully  cognizant  of  Reaume’s 
rascality  at  the  time  he  executed  the  conveyance,  and  that  as  a 
matter  of  law  the  execution  of  the  conveyance  in  pursuance  of 
the  contract  obtained  by  Reaume’s  fraud  amounted  to  an  election 
to  abandon  all  claims  against  him  for  his  wrongdoing.  He  based 
this  argument,  so  far  as  the  facts  were  concerned,  upon  the  further 
evidence  which  he  claims  to  have  obtained  during  the  course  of 
the  investigation  of  the  question  of  damages  in  the  Master’s  office. 
I am  quite  clear  that  this  question  was  not  open  upon  the  refer- 
ence and  is  not  open  upon  the  appeals  from  the  report.  That 
question  was  determined  once  and  for  all  by  the  judgment  at  the 
trial.  All  the  facts  that  were  in  issue  and  were  determined  by 
the  Court  as  the  basis  of  directing  the  reference  are  conclusively 
determined  so  far  as  the  Master  is  concerned,  and  we  have  no 
greater  right  upon  appeal. 

As  an  alternative  suggestion,  Mr.  Tilley  submitted  that  if  we 
should  deem  the  Master  concluded  and  ourselves  concluded  by 
the  findings  upon  the  evidence  at  the  trial,  we  should  nevertheless 
give  effect  to  his  argument  by  reducing  the  damages  to  a nominal 
sum  and  thus  accomplishing  indirectly  that  which  we  would  be 
unable  to  do  directly.  This  argument  appears  to  be  entirely 
fallacious. 

Upon  the  evidence  he  argued  that  it  had  not  been  shewn  that 
any  such  price  as  $22,500  could  have  been  realised  from  the  Ford 
company.  It  is  not  without  significance  that  the  price  at  which 
Reaume  was  authorised  to  buy  was  fixed  definitely  and  apparently 
finally  by  the  Ford  people  at  $15,000;  yet  they  very  readily  in- 
creased it  to  $17,50'0.  True,  officers  of  the  Ford  company  said 
that  this  was  a maximum  which  they  would  not  in  any  circum- 
stances have  exceeded.  If  full  credence  is  given  to  this  evidence, 
it  does  not  necessarily  follow  that  the  Court  should  conclude  that 
no  higher  price  would  have  been  given.  A purchaser  who  is  con- 
solidating a large  tract  of  land  for  the  purpose  of  some  enterprise 
is  frequently  in  the  end  found  willing  to  give  a price  for  a par- 
ticular parcel  which  he  deems  desirable  for  rounding  out  his 
scheme  which  earlier  in  the  transaction  he  would  have  deemed  it 
inconceivable  that  he  could  be  induced  to  give.  But,  beyond  this, 
when  the  evidence  of  these  gentlemen  is  carefully  regarded,  there 
is  very  much  in  it  to  excite  suspicion  and  to  lead  to  the  view  that 
these  men,  who  were  business  allies  of  Reaume,  are  now  standing 
by  him  in  an  endeavour  to  enable  him  to  escape  the  consequences 
of  his  dishonourable  conduct. 

We  must  not  forget  that  the  learned  INlaster  had  many  advan- 
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tages  at  the  original  hearing  and  that  he  has  made  his  finding 
fully  appreciating  all  that  can  be  urged  against  it,  and  that  a 
Judge  of  great  experience  has  found  himself  unable  to  dissent 
from  the  view  taken,  and  Ave  should  not  interfere  unless  we  are 
convinced  that  there  has  been  some  real  error.  In  cases  such  as 
this  I do  not  think  that  the  wrongdoer  is  in  a position  to  complain 
when  he  finds  that  the  damages  which  he  has  to  pay  are  not 
weighed  in  golden  scales,  and  that  the  judicial  mind  is  little 
inclined  to  give  him  the  benefit  of  the  doubt.  After  hearing  Mr. 
Tilley’s  argument,  I am  free  to  admit  that  I had  very  grave  doubt 
Avhether  the  award  was  not  too  large  to  be  sustained,  but  the  argu- 
ment presented  by  Mr.  Furlong  and  a perusal  of  the  evidence  has 
removed  these  doubts,  and  I have  come  to  the  conclusion  that  the 
appeal  should  be  dismissed. 

Riddell,  J.A.,  agreed  with  Middleton,  J.A. 

Masten,  J.A. : — On  the  hearing  of  this  appeal  I was  strongly 
impressed  by  the  argument  of  Mr.  Tilley  in  favour  of  a recon- 
sideration by  the  Master  on  the  reference  of  the  point  whether  the 
plaintiff,  before  executing  his  deed  to  the  Ford  company,  was  made 
aware  of  the  fact  that  the  defendant  in  negotiating  the  purchase 
had  been  acting  as  agent  for  that  company  in  the  acquisition  of 
the  lands  in  question,  in  which  case  the  further  evidence  that  is 
now  brought  forward  should  have  been  admitted,  and  his  con- 
tention that  the  Master  should  have  reported  that  the  damages 
which  the  plaintiff  has  sustained  were  nil  or  at  most  were  nominal 
only. 

Since  the  argument,  I have  had  no  difficulty  in  satisfying 
rjyself  that  the  question  of  liability  became  res  judicaia  by  the 
judgment  of  the  Supreme  'Court  of  Canada,  and  that  at  least 
nominal  damages  must  be  awarded  to  this  plaintiff,  but  I have  had 
much  difficulty  on  the  question  whether  the  point  above  referred  • 
to  (notice  to  the  plaintiff)  was  in  issue  on  the  trial  before  my 
brother  Mowat. 

Estoppel  by  matter  of  record  or  the  principle  of  res  judicata 
applies,  as  I understand  it,  to  the  particular  issue  Avhich  was 
determined  by  the  earlier  judgment,  but  not  to  collateral  facts 
forming  part  of  the  evidence  on  Avhich  that  issue  was  determined : 
Sintzenick  v.  Lucas  (1793),  1 Esp.  43;  Ouiram  v.  Morewood 
(1803),  3 East  346,  at  pp.  357  and  365;  Sm.  L.C.,  12th  ed.,  vol.  2, 
pp.  807,  808,  quoting  with  approval  the  judgment  of  Knight 
Bruce,  V.-C.,  in  Barrs  v.  Jackson  (1842),  1 Y.  & C.  Ch.  585,  1 
Phil.  582,  where  he  says: — 
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‘^But  it  is,  I think,  to  be  collected,  that  the  rule  against  re- 
agitating  matter  adjudicated  is  subject  generally  to  this  restric- 
tion: that  however  essential  the  estblishment  of  particular  facts 
may  be  to  the  soundness  of  a judicial  decision,  however  it  may 
proceed  on  them  as  established,  and  however  binding  and  conclu- 
sive the  decision  may,  as  to  its  immediate  and  direct  object,  be, 
those  facts  are  not  all  necessarily  established  conclusively  between 
the  parties,  and  that  either  may  again  litigate  them  for  any  other 
purpose  as  to  which  they  may  come  in  question;  provided  the 
immediate  subject  of  the  decision  be  not  attempted  to  be  with- 
drawn from  its  operation,  so  as  to  defeat  its  direct  object.  This 
limitation  to  the  rule  appears  to  me,  generally  speaking,  to  be 
consistent  with  reason  and  convenience,  and  not  opposed  to  au- 
thority^^ (1  Y.  & C.  Ch.  at  pp.  597,  598). 

See  also  Abouloff  v.  Oppenlieimer  (1882),  10  Q.B.D.  295,  at 
p.  307,  where  it  is  said  that  the  mere  fact  of  evidence  having 
been  brought  forward  to  substantiate  or  defeat  one  issue,  does  not 
prevent  a party  from  bringing  forward  the  same  evidence  in  a 
subsequent  action  between  the  same  parties,  either  to  maintain  or 
to  defend  other  issues  therein  raised.^^ 

I also  refer  to  the  case  of  Johanesson  v.  Canadian  Pacific  Rail- 
way Co.  (1922),  a decision  of  the  Manitoba  Court  of  Appeal, 
reported  in  67  D.L.E.  636,  and  particularly  to  the  remark  of 
Dennistoun,  J.A.,  at  p.  649:  The  true  test  is  identity  of  issue;’’ 

also  the  remarks  of  Anglin,  J.,  in  Roche  v.  Johnson  (1'916),  53 
Can.  S.'C.E.  18,  at  p.  49. 

The  rule  being  as  I have  indicated,  it  becomes  necessary  to 
inquire  whether,  when  the  question  of  liability  was  tried,  the  point 
as  to  whether  the  plaintiff,  before  carrying  out  the  transaction, 
had  notice  that  the  defendant  was  acting  as  Ford’s  ageut  to  buy, 
was  in  issue  and  was  determined  adversely  to  the  defendant.  It 
is  plain  that  on  the  pleadings  no  such  point  wns  in  issue. 

In  the  reasons  for  judgment  given  by  the  Supreme  Court  of 
Canada  Duff,  J.,  says  ([1924]  2 D.L.E.  at  p.  955)  : — 

I have  not  overlooked  the  argument  urged  upon  us  by  Bartlett 
that  the  appellant  succeeded  at  the  trial  upon  a case  which  was 
not  the  same  as  the  case  made  on  the  pleadings  and  indeed  in 
some  points  of  cardinal  importance  was  quite  inconsistent  with 
the  allegations  in  the  statement  of  claim.  This  is  undeniably  so. 
By  his  statement  of  claim  the  appellant  says  in  explicit  terms 
tliat  the  option  was  given  to  the  defendant  on  his  own  account  but 
that  it  was  procured  hy  means  of  misrepresentations  of  fact.” 

But  he  continues  as  follows : — 
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But  while  the  pleading  is  inconsistent  with  the  case  made  at 
the  trial  it  is  impossible  to  contend,  I think,  that  at  the  trial  the 
plaintiff  did  not  put  forward  in  a perfectly  unequivocal  way  the 
case  upon  which  he  succeeded  in  getting  judgment.  It  is  true 
that  the  charge  of  misrepresentation  was  pressed  but  the  whole 
Masten,  J.A.  burden  and  effect  of  the  evidence  of  the  appellant,  Frank  Foster, 
v;as  that  the  respondent  had  dealt  with  him  throughout  on  the 
footing  of  agency. 

As  I have  already  said,  that  the  appellant  had  any  suspicion 
of  the  respondents  relations  with  the  Fords  or  with  any  other 
purchaser  and  that  he  was  in  receipt  of  a commission  of  any 
description  are  suggestions  that  were  denied  in  the  most  unquali- 
fied way.  The  form  of  the  pleading  was  no  doubt  brought  to  the 
attention  of  the  trial  Judge  who  would  have  to  consider  whether 
it  truly  expressed  the  appellant’s  recollection  of  what  had  occurred 
or  whether  on  the  other  hand  it  was  the  result  of  some  misappre- 
hension by  the  draftsman.  I cannot  suppose  that  the  weight  or 
the  significance  of  the  statements  in  the  pleading  was  in  any 
degree  overlooked  and  of  course  the  finding  of  a trial  Judge  who 
has  heard  the  witnesses  upon  a question  of  fact,  the  decision  of 
which  finally  turns  upon  credibility,  cannot  be  set  aside  for  the 
reason  alone  that  the  evidence  upon  which  it  is  based  is  contra- 
dicted by  the  pleading  of  the  party  adducing  it.” 

And  Mignault,  J.,  says  (pp.  955,  956)  : — 

‘^^On  the  findings  of  fact  of  the  trial  Judge,  I am  of  opinion 
tliat  the  respondent  failed  in  his  duty  to  make  full  disclosure  to 
the  appellant  when,  while  acting  still  as  his  agent,  he  obtained 
from  him  the  option  to  purchase  his  property,  which  option  he 
took  on  behalf  of  the  Ford  Motor  Company  of  Canada  Ltd.,  but 
failed  to  disclose  that,  in  asking  for  this  option,  he  was  acting  as 
agent  for  that  company.  I think  this  was  a failure  to  disclose  a 
material  fact,  for,  obviously,  had  the  appellant  known  that  the 
respondent  solicited  the  option  on  behalf  of  the  Ford  company, 
the  appellant  might  have  declined  to  sell  his  property  for  the 
price  mentioned  in  the  option,  or  at  least  have  confided  the  sale  to 
a disinterested  agent.” 

It  is  thus  apparent  that  the  point  in  question  was  tried  out 
and  determined  and  that  the  judgment  in  question  is  based  upon  it. 

This  brings  the  question  now  under  consideration  squarely 
within  the  principle  laid  down  in  1855  by  the  Court  of  Queen’s 
Bench  in  Banc  in  the  case  of  Regina\  v.  InlMitants  of  Hartington 
Middle  Quarter  (1855),  4 E.  & B.  780.  There  Coleridge,  J.,  in 
the  course  of  his  judgment  (p.  794)  says: — 
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The  question  then  is,  whether  the  judgment  concludes,  not  App.  Div^. 
merely  as  to  the  point  actually  decided,  but  as  to  matter  which  it 

was  necessary  to  decide,  and  which  was  actually  decided,  as  the  

groundwork  of  the  decision  itself,  though  not  then  directly  the 

point  at  issue.  And  we  think  it  does  conclude  to  that  extent.'"’  R^aume. 

In  the  recognised  text-books  on  Evidence  and  Res  Judicata 
the  Hartington  case  is  commonly  referred  to  as  a current  binding 
authority,  and  it  was  cited  by  counsel  in  the  very  recent  case  of 
Hoystead  v.  Commissioner  of  Taxation,  [1926]  A.C.  155.  In  that 
case  the  decision  of  the  Privy  Council  is  in  accord  with  the  Hart- 
ington case.  The  judgment  of  the  Judicial  Committee  was  de- 
livered by  Lord  Shaw,  and  in  the  course  of  it  he  says  (pp.  165, 

166,  168) 

Very  numerous  authorities  were  referred  to.  In  the  opinion 
of  their  Lordships  it  is  settled,  first,  that  the  admission  of  a fact 
fundamental  to  the  decision  arrived  at  cannot  be  withdrawn  and 
a.  fresh  litigation  started,  with  a view  of  obtaining  another  judg- 
ment upon  a different  assumption  of  fact;  secondly,  the  same 
principle  applies  not  only  to  an  erroneous  admission  of  a funda- 
mental fact,  but  to  an  erroneous  assumption  as  to  the  legal  quality 
of  that  fact.  Parties  are  not  permitted  to  begin  fresh  litigations 
because  of  new  views  they  may  entertain  of  the  law  of  the  case, 

01  new  versions  which  they  present  as  to  what  should  be  a proper 
apprehension  by  the  Court  of  the  legal  result  either  of  the  con- 
struction of  the  documents  or  the  weight  of  certain  circumstances. 

If  this  were  permitted,  litigation  would  have  no  end,  except  wdien 
legal  ingenuity  is  exhausted.  It  is  a principle  of  law  that  this 
cannot  be  permitted,  and  there  is  abundant  authority  reiterating 
that  principle.  Thirdly,  the  same  principle — namely,  that  of 
setting  to  rest  rights  of  litigants — applies  to  the  case  where  a 
point,  fundamental  to  the  decision,  taken  or  assumed  by  the  plain- 
tiff and  traversable  by  the  defendant,  has  not  been  traversed.  In 
that  case  also  a defendant  is  bound  by  the  judgment,  although  it 
may  be  true  enough  that  subsequent  light  or  ingenuity  might 
suggest  some  traverse  which  had  not  been  taken.  The  same  prin- 
ciple of  setting  parties’  rights  to  rest  applies  and  estoppel  occurs. 

It  might  be  sufficient  to  say,  in  answer  to  the  entire  argument 
on  this  head,  that  whether  the  point  as  to  joint  ownership  depended 
upon  admission  of  fact  upon  evidence  led  or  upon  argument  upon 
construction  of  a statute,,  that  is,  as  already  stated,  nothing  to  the 
point  in  considering  the  question  of  estoppel.  There  would  be  no 
quieting  of  litigation  unless  the  judgment  was  taken  as  it  stands. 

It  is  plain  that  the  res  in  the  present  case  was  adjudged,  that  res 
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being,  in  figures,  that  six  times  £5,000  should  be  the  suitable  deduc- 
tion from  the  assessed  property.’’ 

He  also  (p.  170)  quotes  from  the  decision  of  Wigram,  V.-C.,  in 
Henderson  v.  Henderson  (1843),  3 Hare  100,  115,  as  follows: — 
The  plea  of  res  judicata  applies,  except  in  special  cases,  not 
only  to  points  upon  which  the  Court  was  actually  required  by  the 
parties  to  form  an  opinion  and  pronounce  a judgment,  but  to  every 
point  which  properly  belonged  to  the  subject  of  litigation,  and  which 
the  parties,  exercising  reasonable  diligence,  might  have  brought 
forward  at  the  time.”  This  authority,”  Lord  Shaw  says,  ^^has 
been  frequently  referred  to  and  followed,  and  is  settled  law.” 

It  is  interesting  to  note  that  these  statements  of  the  law  accord 
with  the  view  which  prevails  in  the  United  States  of  America.  In 
34  Corpus  Juris,  p.  921,  the  principles  of  American  law  relevant 
to  the  point  under  consideration  are  stated  as  follows : — 

A few  decisions  hold  that,  in  order  that  a former  adjudication 
upon  a particular  point  should  be  available  as  an  estoppel,  the  fact 
determined  must  have  been  in  issue  on  the  face  of  the  pleadings. 
. . . The  great  preponderance  of  authority  sustains  the  rule  that 
the  estoppel  of  the  judgment  covers  all  points  which  were  actually 
litigated  and  which  actually  determined  the  verdict  or  finding, 
v/hether  or  not  they  were  technically  in  issue  on  the  face  of  the 
pleadings.” 

In  other  words,  the  estoppel  covers  the  point  v^hich  was  actu- 
ally litigated  and  which  actually  determined  the  verdict  or  finding, 
whether  it  was  statedly  and  technically  in  issue  or  not.  This  state- 
ment is  supported  by  numerous  cases  decided  both  in  the  Federal 
and  State  Courts. 

I am  therefore  of  opinion  that  the  fact  that  at  the  time  when 
the  conveyance  was  made  by  the  plaintiff  to  the  Ford  company  he 
was  unaware  that  the  defendant  was  acting  as  Ford’s  purchasing 
agent  is  res  judicata,  and  further  evidence  on  that  point  was  inad- 
missible before  the  Master,  even  though  that  evidence  was  tendered 
solely  for  the  purpose  of  minimising  the  quantum  of  damages 
which  the  Master  was  to  ascertain. 

Turning  now  to  the  question  of  the  quantum  of  damages — which 
the  Master  has  fixed  at  $5,000 — I am  of  opinion  that  it  is  excess- 
ive. Where  a question  of  fact  depends  on  conflicting  evidence,  an 
appellate  court  is  loath  to  interfere  with  the  finding  of  a Master; 
but  here  the  only  facts  actually  existing  at  the  time  are  not  in 
controversy — 1st,  that  the  ordinary  market  value  of  the  property 
in  question  did  not  exceed  $17,500;  2nd,  that  before  executing  a 
conveyance  the  plaintiff  was  aware  that  Ford  was  the  purchaser; 
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3rd,  that  the  plaintiff  was  aware  that  the  defendant  was  to  get  no  App.  Div. 
commission  from  him ; and,  4th,  that  the  plaintiff  was  content  with  ^q26 

the  price  received  until  some  time  afterwards,  when  he  learned  the  

prices  paid  by  the  Ford  company  for  other  properties  essential  to  ^ 
their  scheme.  These  being  the  salient  facts,  all  the  rest  is  an  H^:aume. 
inference  as  to  what  might  possibly  have  happened  in  an  event  Masten,  J.A. 
which  has  not  occurred  (viz.,  if  the  plaintiff  had  known  that  the 
defendant  was  the  Fords’  agent),  and  it  depends  solely  on  the 
psychological  reactions  of  the  plaintiff  and  the  Ford  representative 
in  charge. 

For  what  it  is  worth,  we  have  the  statement  of  the  Ford  com- 
pany that  they  would  not  have  paid  one  cent  more  than  $17,500. 

That  may  or  may  not  have  been  a fact,  but  at  least  it  is  a piece  of 
evidence.  Whether  the  plaintiff  could  have  succeeded  in  bluffing 
the  Ford  company  into  paying  more  than  $17,500,  or  whether  his 
nerve  would  have  failed  him  and  he  would  have  accepted  $17,500, 
or  a somewhat  slightly  greater  sum,  is  problematical.  Again,  if 
his  nerve  had  held  out  and  he  had  refused  to  sell  at  anything  less 
than  $22,500,  would  the  Ford  company  have  yielded?  There  are 
the  two  concurrent  contingencies  that  must  happen  in  order  that 
he  might  succeed  in  getting  $22,500,  viz.,  that  he  had  the  courage 
to  go  on  holding  out  for  that  sum,  and  that  the  Ford  company  had 
the  weakness  to  yield. 

N’one  the  less,  it  is  plain  that  the  plaintiff  has  lost  something 
through  the  fault  of  the  defendant,  namely,  his  choice  of  pressing 
Ford  to  pay  a higher  purchase-price.  If  he  had  known  the  real 
situation,  he  might  have  chosen  to  stand  out  for  a larger  price,  or 
he  might  not  have  done  so.  The  true  situation  being  concealed 
from  him  by  the  defendant,  he  was  deprived  of  that  choice,  and  the 
measure  of  the  damages  is  what  that  opportunity  of  choice  was 
worth  to  him:  Chaplin  v.  Hicks,  [1911]  2 K.B.  786.  If  this  action 
had  been  tried  by  a jury  and  their  award  had  been  $5,000,  it  might 
have  been  impossible  to  interfere.  But  the  report  of  a Master  can 
possess  no  higher  immunity  from  interference  than  the  judgment 
of  a single  Judge,  and,  under  such  exceptional  circumstances  as 
appear  in  this  case,  it  seems  to  me  that  an  appellate  court  is  in  as 
good  a position  as  the  Master  to  gauge  the  probabilities  and  esti- 
mate the  value  to  the  plaintiff  of  the  opportunity  which  he  has 
lost.  That  being  so,,  I think  it  is  the  duty  of  the  Court  to  do  so 
instead  of  saying  that  it  must  be  convinced  that  the  report  is  WTong. 

While  there  can  be  no  absolute  certainty,  still  I think  that  the  sum 
to  be  awarded  under  such  circumstances  ought  to  be  so  moderate 
that  the  Court  can  feel  assured  that  the  allowance  is  safely  within 
the  mark. 


76 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1926. 
Foster 

V. 

Reaume. 
Masten,  J.A. 


1926. 
Dec.  23. 


[vOL. 


In  support  of  this  view  I refer  to  the  following  cases:  Village 
of  Brighton  v.  Auston  (1892),  19  A.R.  305;  Canada  Foundry  Co. 
V.  Edmonton  Portland  Cem^ent  Co.  (1916),  32  D.L.R.  114,  at  the 
foot  of  p.  127  and  top  of  p.  128 ; Mortgage  and  Agreement  Purchas- 
ing  Co.  Ltd.  v.  Townsend  (1920),  56  D.L.R.  637,  at  the  foot  of 
p.  645,  where  the  amount  awarded  by  the  trial  Judge  was  reduced  ; 
Johnston  v.  Braliam  & Campbell,  [1916]  2 K.B.  529;  Barnett  v. 
Cohen,  [1921]  2 K.B.  461,  particularly  at  p.  470;  Williams  v. 
Stephenson  (1903),  33  Can.  S.C.R.  323. 

I would  reduce  the  sum  allowed  by  the  Master  from  $5,000  to 
$1,000,  and  would  award  no  costs  of  the  appeal. 

Orde^  J.A. : — I have  read  the  judgments  of  my  brothers  Middle- 
ton  and  Masten  and  agree  with  them  that  on  the  question  of  res 
judicata  the  appeal  must  be  dismissed. 

The  question  at  what  sum  the  damages  should  be  assessed  has 
given  me  much  difficulty.  The  reasoning  of  my  brother  Masten  is 
cogent,  but  I am  unable  to  see  how  it  is  possible  to  depart  from 
the  Local  Master’s  assessment  without  getting  into  the  realm  of 
guesswork.  Had  I seen  and  heard  the  witnesses,  I might  have 
come  to  a different  conclusion  than  he  did.  In  these  circumstances, 
as  the  appellant  has  failed  to  shew  that  the  amount  fixed  by  the 
Master  was  clearly  wrong,  I prefer  to  abide  by  his  judgment,  and 
would  dismiss  the  appeal. 


Appeal  dismissed  (Masten,  J.A.,  dissenting  in  part). 


[APPELLATE  DIVISION.] 

Nixon  v.  O’Callaghan. 

Lihel — Malversation  of  County  Moneys — Affidavits  Made  for  Use  in  In- 
vestigation hy  County  Auditor — “Precognition'' — Privileged  Occa- 
sion— Absence  of  Malice — Quasi-judicial  Officer — Power  to  Admin- 
ister Oaths — Municipal  Act,  R.8.0. 191V  ch.  192,  secs.  232,  235,  2^0 — 
Publication  of  Affidavits  in  Newspaper — Right  of  Person  Attacked 
to  Defend  himself — Malice — Evidence  of — Judge's  Charge — Justifi- 
cation— “Lane,"  Meaning  of. 

A county  council  directed  an  inquiry  to  be  made  by  a County  Court 
Judge  as  to  the  expenditure  of  county  funds  upon  roads  in  one  of  the 
townships  (O.)  of  the  county,  a county  road  system  having  been 
established  in  the  county  under  the  Highway  Improvement  Act,  R.S.O. 
1914,  ch.  40.  The  Judge  reported  that  individuals  had  received  sums 
of  money  to  which  they  were  not  entitled  and  that  individuals  had 
employed  county  men  and  teams  for  their  own  purposes  at  the  ex- 


LX.] 


ONTAKIO  LAW  KEPOKTS. 


77 


pense  of  the  county  corporation.  After  this  report  had  been  received, 
the  council  (in  December,  1925),  directed  a wider  investigation  by 
the  county  auditor,  covering  the  years  1920  to  1924.  The  accounts  to 
be  inquired  into  were  those  involving  the  payment  of  county  money 
for  gravelling  roads  other  than  county  roads.  The  auditor  had  been 
appointed  to  that  office  under  secs.  232  and  240  of  the  Municipal  Act, 
and  under  sec.  235  he  had  power  to  administer  an  oath  to  any  person 
concerning  any  account,  etc.  The  defendant  ,S.,  who  had  been  Deputy- 
Reeve  of  O.  in  1920,  1921,  and  1923  became  aware  in  1925  that  the 
defendant  O’C.  had  done  work  for  county  money  on  certain  roads  in 
O.,  amongst  others  on  what  was  called  by  persons  in  the  neighbour- 
hood “Nixon’s  lane,”  which  was  a short  road  leading  from  a fairly 
well-travelled  road  to  a river,  near  a cottage  belonging  to  Nixon,  the 
plaintiff.  He  communicated  with  the  defendant’s  O’C.  and  G.,  the 
latter  having  drawn  gravel  on  the  short  road  referred  to,  and  re- 
peated to  the  auditor  what  they  had  told  him.  Affidavits  drawn  by 
S.  and  revised  by  the  auditor,  setting  out  what  had  been  done  upon 
this  road,  referring  to  it  as  a “lane,”  were  sworn  to  by  O'C.  and  G. 
before  the  auditor,  and  were  laid  before  the  council.  Copies  were 
given  by  S.  to  a newspaper  reporter  and  were  published  in  the  news- 
paper, with  the  auditor’s  report  to  the  council.  ,S.  was  interested  in 
having  those  documents  published  because  certain  charges  had  been 
publicly  made  against  him,  instigated  as  he  believed  by  the  plaintiff, 
and  the  report  exonerated  him  (S.)  This  action  of  libel  was  based 
upon  the  publication  of  the  affidavits  to  the  members  of  the  council 
and  in  the  newspaper,  and  as  to  S.  upon  the  procuring  of  the  affi- 
davits. At  the  trial  there  was  a verdict  and  judgment  for  the  plain- 
tiff against  all  the  defendants:  — 

Held,  upon  appeal,  as  to  the  claim  against  O’C.  and  G.,  that  the  occasion 
of  publication  was  one  of  absolute  or  at  the  least  of  qualified  privi- 
lege. 

A matter  was  being  investigated  by  a quasi-judicial  officer,  who  had 
power  in  his  inquiry  to  administer  an  oath.  He  required  these  men 
to  make  a statement  under  oath,  and  it  was  their  duty  to  make  full 
disclosure  of  the  facts  within  their  knowledge.  The  affidavits  were 
under  the  same  protection  as  a “ precognition,”  evidence  given  to  a 
solicitor  for  use  in  Court. 

Watson  V.  McEwan,  [1905]  A.C.  480,  applied  and  followed. 

Dictum  of  Wright,  J.,  in  Halls  v.  Mitchell  (1926),  59  O.L.R.  3*55,  360, 
approved  and  applied. 

Held,  also,  that  S.  had  the  right  to  shew  that  he  was  not  blameworthy; 
he  had  a qualified  privilege  to  answer  the  charges  which  had  been 
made  against  him  and  a right  to  publish  the  report  which  cleared 
him.  The  publication  of  the  affidavits  may  have  been  necessary  for 
his  complete  vindication;  but  there  was  some  evidence  which  would 
justify  a jury  in  finding  malice.  The  jury,  however,  were  not  pro- 
perly charged  in  regard  to  malice ; and,  were  there  nothing  more  in 
the  case,  there  should  be  a new  trial. 

The  real  charge  against  the  plaintiff  was  not  using  county  gravel  and 
work  on  his  own  land,  but  on  roads  not  within  the  county  schedule. 
The  trial  Judge,  in  instructing  the  jury,  told  them  that  “lane”  was 
not  a proper  designation  for  a public  highway:  — 

Held,  that  in  this  the  Judge  was  wrong;  the  words  “the  lane  leading 
from  the  road  to  Nixon’s  cottage”  correctly  described  the  short  road 
referred  to  and  would  not  be  understood  as  meaning  a private  road 
or  lane. 

The  defendant  S.,  having  pleaded  justification,  had  proved  that  the 
plaintiff  was  guilty  of  that  with  which  he  was  charged — malversation 
of  county  money — and  the  action  should  be  dismissed. 
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An  appeal  by  the  three  defendants,  0’€allaghan,  Stuart, 
and  Gilliland,  from  the  judgment  of  Lennox,  J.,  at  the  trial,  upon 
the  verdict  of  a jury,  in  favour  of  the  plaintiff,  in  an  action  for 
libel.  The  verdict  and  judgment  against  O’Callaghan  and  Gilli- 
land was  for  $1  each  and  against  Stuart  for  $500. 

The  libels  alleged  were  contained  in  affidavits  made  by  the 
defendants  O’Callaghan  and  Gilliland  for  use  upon  an  inquiry 
directed  by  the  county  council  of  the  County  of  Carleton,  in  which 
the  plaintiff  was  in  effect  charged  with  malversation  of  county 
moneys.  The  allegation  of  the  plaintiff  against  the  defendant 
Stuart  was  that  he  had  procured  the  affidavits,  published  them  to 
the  county  council,  and  caused  them  to  be  published  in  a news- 
paper. 

The  facts  are  stated  in  the  judgment,  mfra. 


December  15.  The  appeal  was  heard  by  Latchford,  C.J., 
Eiddell,  Hasten,  and  Orde,  JJ.A. 

G.  F.  Henderso7i,  K.C.,  for  the  appellants  O’Callaghan  and 
Stuart,  argued  that  O’Callaghan  and  Gilliland  were  absolutely 
privileged  in  the  publishing  of  their  respective  affidavits,  and  this 
was  the  only  thing  charged  against  them.  They  were  only  doing 
their  duty  in  disclosing  the  facts.  As  to  Stuart,  the  chief  charge 
against  him  was  publishing  these  affidavits  in  the  “ Citizen  ” new's- 
paper,  and  in  this  he  was  protected  by  the  doctrine  of  qualified  pri- 
vilege : Odgers  on  Libel  and  Slander,  5th  ed.,  pp.  688  and  691 ; 
Gatley  on  Libel  and  Slander,  p.  282;  Tw'ner  v.  Bowley  and  Son 
(1896),  12  Times  L.E.  402.  The  publication  was  procured  by 
Stuart  for  the  purpose  of  clearing  his  own  character,  and  there  was 
no  evidence  of  malice.  Even  if  there  was  any  evidence  of  malice, 
the  jury  was  not  properly  charged  on  this  question.  Xor  was  the 
jury  properly  charged  on  the  plea  of  justification.  The  learned 
trial  Judge  erred  in  charging  the  jury  that  it  w^as  not  proper  for 
the  defendants  to  describe  the  roadway  referred  to  in  the  affidavits 
in  question  as  the  lane  leading  to  Xixon’s  cottage,”  when  in  law 
it  was  a highway. 

The  appellant  Gilliland  was  not  represented. 

A.  E.  Friyp,  K.'C.,  for  the  plaintiff,  respondent.  The  appellant 
Stuart  prepared  the  affidavits  of  O’Callaghan  and  Gilliland  with- 
out instructions  from  them,  and  the  words  complained  of  and 
published  were : “ Gravel  was  also  drawn  from  the  road  and  spread 
on  the  lane  going  to  Nixon’s  cottage.”  During  the  year  1923 
I was  drawing  gravel  on  the  county  highway.  When  this  work  was 
completed  I drew  gravel  on  the  township  road  leading  to  J.  H. 
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NixoWs  cottage.  I also  drew  gravel  to  the  lane  leading  from  the  road 
to  Nixon’s  cottage.”  The  appellant  O’Callaghan  swore  that  he  never 
heard  the  highway  passing  Nixon’s  cottage  called  a lane,  although 
he  signed  the  affidavit.  The  learned  trial  Judge  was  right  in 
charging  the  jury  that  the  so-called  lane  ” was  a public  highway 
open  for  traffic  for  many  years.  While  this  road  passed  Nixon’s 
cottage,  there  was  no  lane  ” in  fact  leading  to  his  cottage.  Stuart 
took  the  affidavits  to  the  ‘^^Citizen”  newspaper  for  publication.  The 
paper  published  them  prominently  on  the  front  page,  with  these 
headings: — Claim  County  Work  Done  on  Private  Road.”  ^^Affi- 
davits Secured  by  Carleton  Auditor  Charge  J.  H.  Nixon,  Reeve 
of  Osgoode,  with  having  Used  County  Workers.”  ^^Clears  up 
Charges  against  J.  C.  Stuart,  who  was  Referred  to  in  Report  Made 
by  Colin  O’Brian.”  Reasonable  men  reading  the  newspaper  article 
would  understand  that  he  was  charged  with  causing  public  money 
to  be  spent  on  a private  road  or  lane  leading  to  his  cottage.  This 
was  the  meaning  attributed  to  the  publication  of  the  affidavits  by 
Stuart  himself,  and  was  so  understood  by  the  editor  of  the  news- 
paper when  he  gave  to  the  article  the  heading,  Claims  County 
Work  Done  on  Private'  Road:”  Lionel  Barber  and  Co.  Ltd.  v. 
Deutsche  Banlc  {Berlin)  London  Agency  (1917),  33  Times  L.R. 
543.  The  appellant  Stuart  is  responsible  for  the  headings  used  in 
the  newspaper.*  All  persons  concerned  in  the  commission  of  a 
joint  tort  are  jointly  and  severally  liable:  Gatley  on  Libel  and 
Slander,  p.  97.  There  was  ample  evidence  of  malice. 

December  23.  The  judgment  of  the  Court  was  read  by  Riddell, 
J.A. : — An  action  for  libel,  tried  at  Ottawa  before  Mr.  Justice 
Lennox  and  a jury,  on  the  22nd  October,  1926,  resulting  in  a ver- 
dict against  the  defendants  O’Callaghan  and  Gilliland  for  $1  each 
and  against  the  defendant  Stuart  for  $500.  All  the  defendants 
appealed ; but  Gilliland  withdrew  and  was  not  represented  by  coun- 
sel. As  he  was  in  the  same  case  as  O’Callaghan,  counsel  for  the 
plaintiff  very  generously  stated  that  if  the  judgment  against  O’Cal- 
laghan could  not  stand  he  would  consent  to  that  against  Gilliland 
also  being  reversed. 

The  facts  are  not  complicated. 

A county  road  system  was  established  in  the  county  of  Carleion 
under  the  Highway  Improvement  Act,  R.S.O.  1914,  ch.  40,  and 
amending  Acts;  some  question  arose  as  to  the  expenditure  of  county 

* The  authorities  for  this  proposition  were  not  given  to  the  Court 
by  counsel.  They  are,  as  supplied  to  the  editor:  Mountney  v.  Watton 
(1831),  2 B.  & Ad.  673:  Chalmers  v.  Shackell  (1834),  6 C.  & P.  475; 
Odgers  on  Dibel  and  Slander,  4th  ed.,  pp.  109,  173,  174. 
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funds  in  the  township  of  Osgoode ; and  the  County  Couneil,  on  the 
15th  October,  1924,  directed  certain  investigations  to  be  made  by 
his  Honour  Judge  O’Brian.  The  Judge  reported,  on  the  15th  Octo- 
ber, 1925,  of  carelessly  kept  records,  of  certain  individuals  receiv- 
ing considerable  sums  of  money  to  which  they  were  not  entitled, 
and  of  individuals  employing  county  men  and  teams  for  their  own 
purposes  at  the  expense  of  the  corporation,”  the  Corporation  of  the 
County  of  Carleton.  The  Department  of  Public  Highways  . . . 
requested  a fuller  investigation  in  order  that  assurances  may  be 
given  for  the  entire  county  of  an  immediate  cessation  of  such  loose 
practices,  conducive  to  carelessness,  malfeasance,  and  misconduct 
on  the  part  of  participating  individuals,  before  any  further  sub- 
sidies on  county  road  expenditure  can  be  made  to  the  county.” 
Thereupon  the  County  Council  resolved,  on  the  17th  December, 
1925:— 

That  this  Council  respectfully  undertake,  in  the  interests  of 
the  ratepayers  of  the  county  and  of  prudence  of  conduct  and  accur- 
acy of  accounting  of  its  public  business,  which  is  their  due,  a com- 
plete and  exhaustive  investigation  of  matters  relating  to  all  and 
every  road  expenditure  made  by  the  corporation  on  the  county  road 
system,  during  the  years  1920  to  1924,  inclusive,  for  work  done  in 
all  the  municipalities  of  the  county. 

Further,  that  the  carrying  out  of  this  investigation  be  placed 
in  the  hands  of  Mr.  G.  L.  Blatch,  chartered  accountant,  with 
authority  to  take  whatever  evidence  he  deems  necessary  in  order 
to  arrive  at  a definite  understanding  with  respect  to  expenditures 
made  on  the  county  road  system.” 

This  statement  of  the  preliminary  proceedings  is  taken  from 
the  official  minutes  of  the  Council,  put  in  at  the  trial,  and  is  sub- 
stantiated in  evidence. 

Mr.  Blatch,  a chartered  accountant,  was  the*  auditor  of  the 
county,  appointed  under  the  provisions  of  the  Municipal  Act, 
E.S.O.  1914,  ch.  192,  secs.  232,  240:  under  sec.  235,  he  ^^may 
administer  an  oath  to  any  person  concerning  any  account  or  other 
matter  to  he  audited.” 

Counsel  agree  that  the  accounts  to  he  examined  into  were  those 
involving  the  payment  of  county  money  for  gravelling,  etc.,  roads 
other  than  county  roads. 

The  defendant  Stuart  was  Deputy-Eeeve  of  the  Township  of* 
Osgoode  for  1920,  1921,  and  1923;  building  roads  was  his  hobby, 
and  in  1925  he  became  aware  that  O’Callaghan  had  in  1923  done 
work  with  county  money  on  certain  roads  in  Osgoode,  amongst 
others  on  what  the  people  in  the  neighbourhood  call  “Nixon’s  lane,” 
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i.e.,  a short  road  leading  from  a fairly  well-travelled  road  down  to 
the  Kideau  river,  near  certain  buildings  belonging  to  the  plaintiff. 
These  roads  not  being  county  roads,  the  county  money  should  not 
have  been  spent  on  them.  Stuart  conceived  that  having  been  in  the 
Council  in  1923  he  should  investigate  the  matter  ; he  saw  O’Cal- 
laghan and  Gilliland  about  May,  1925,  and  got  the  story;  he  con- 
cluded that  the  expenditure  was  illegal,  but  kept  the  knowledge  to 
himself  until  after  the  County  Council  directed  an  inquiry.  He 
received  a message  twice  to  call  on  Mr.  Blatch,  but  did  not  do  so : 
at  length  he  chanced  to  meet  him  in  an  office,  when  Blatch  said,  I 
have  been  wanting  to  see  you.^’  He  promised  to  call  on  Blatch ; 
then,  as  he  says : I put  off  then  as  long  as  I could  from  going  to 

see  him,  and  then  when  I got  ashamed  of  myself  really,  you  know, 
because  Mr.  Blatch  is  a good  fellow,  I called  on  him.” 

Q.  At  his  office  ? A.  At  his  office. 

Q.  A"ou  had  promised  to  do  so?  A.  I had  promised  to  do  so. 

Q.  That  is  how  you  got  in  touch  with  Mr.  Blatch,  and  did 
you  then  tell  him  what  had  been  told  to  you?  A.  I don’t  think  I 
did  the  first  time.  I did  ultimately. 

Q.  You  told  him  what  had  been  told  to  you,  giving  him  the 
names  of  O’Callaghan  and  Gilliland?  A.  Yes.” 

Blatch,  although  in  the  witness-box  again,  does  not  contradict 
this — he  does  not  remember  the  particulars  when  first  examined. 
Blatch  told  him  that  he  was  going  to  see  O’Callaghan  and  Gilli- 
land on  Sunday  and  that  he  wanted  him  there.  Stuart  continues : — 

I had  again,  previous  to  Mr.  Blatch’s  visit  to  Mr.  O’Cal- 
laghan, talked  the  matter  over  with  0’'Callaghan  about  what  really 
did  happen,  because  I was  exceedingly  anxious  that  nothing  but 
just  exactly  what  did  happen — I wanted  to  be  absolutely  sure  that 
there  was  no  evidence  given  that  was  not  absolutely  correct. 

Q.  You  had  talked  it  over  with  O’Callaghan  ? A.  I had 
talked  it  over  with  O’Callaghan,  and  he  was  anxious  that  nothing — 
being  a good  Catholic,  that  he  would  take  his  oath  to  nothing  that 
was  not  exactly  correct.  And  I myself  had  my  girl  draft  just  a 
rough  sketch  of  an  affidavit.  I went  out  to  Mr.  O’Callaghan. 

“ Q.  Are  you  referring  now  to  these  two  papers?  A.  AYs.  I 
had  that  draft  prepared,  and  went  out  and  asked  Mr.  O’Callaghan 
if  that  was  correct,  and  he  said  it  was.  I relied  entirely  on  my 
information  from  Mr.  O’Callaghan. 

Q.  And  how  as  to  Mr.  Gilliland?  A.  T had  not  seen  ^Ir. 
Gilliland  for  over  a year.  I didn’t  discuss  it  wiili  him  at  all. 

Q.  When  did  you  draw  out  ibis  Gilliland  affidavit?  A.  The 
C) — 60  o.L.ii.-]- 
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same  time  I drew  Mr.  O’Callaghan's.  I took  them  both  to  Mr. 
OTallaghan  and  talked  it  over  with  him. 

Q.  Now,  with  reference  to  Mr.  O^Callaghan  first:  they  say 
that  you  were  there  when  Mr.  Blatch  arrived?  A.  Yes. 

Q.  However,  when  Mr’.  Blatch  came,  what  happened  ? A.  Mr. 
Blatch  talked  the  matter  over  with  O’Callaghan  regarding  that 
first  affidavit,  and  then  got  through  with  that.  Mr.  0’€allaghan 
told  him  his  story.  When  he  got  through  with  that,  Mr.  Blatch 
brought  up  the  second  part  of  it. 

Q.  . . . I want  to  know  how^  this  particular  piece  of  paper, 
exhibit  1,  came  to  be  used  ? A.  Mr.  Blatch  had  gone  into  the  mat- 
ter quite  fully  with  Mr.  O’Callaghan,  and  was  prepared  to  write 
out  an  affidavit.  I asked  him,  ‘ Will  this  do  ?’  Some  changes  were 
made  in  it,  and  he  said  ‘ yes.’ 


Q.  It  was  decided  this  W'ould  do ; it  would  save  him  making 
out  another?  A.  Yes. 

Q.  So  that  was  used?  A.  Yes. 

Q.  And  then  you  went  to  Gilliland’s  ? A.  And  then  I went 
to  Gilliland’s. 

Q.  The  same  day  ? A.  The  same  day. 

Q.  What  happened  there  ? A.  I introduced  Mr.  Blatch  to 
Mr.  Gilliland,  and  Mr.  Blatch  explained  his  mission. 

Q.  AYu  knew  Gilliland,  of  course?  A.  I knew  Gilliland 
very  well. 

Q.  He  was  one  of  your  people?  A.  Yes.  After  some  dis- 
cussion, Mr.  Gilliland  signed  the  affidavit. 

His  Lordship:  Q.  You  had  not  interviewed  him  before?  A. 
I had  not  seen  him  for  over  a year. 

Mr.  Henderson : Q.  You  knew . A.  I didn’t  even  know 

that  he  would  take  the  affidavit. 

Q.  You  knew  what  O’Callaghan  had  told  you?  A.  I knew 
what  Mr.  O’Callaghan  told  me. 

Q.  By  the  way,  how  long  have  you  known  O’Callaghan  ? A.  I 
am  53  years  old,  and  I have  always  lived  there,  and  he  is  a couple 
of  years  older  than  me.  That  is  a long  time. 

Mr.  Henderson : Q.  A^ou  have  known  Mr.  O’Callaghan  all 

your  lifetime;  you  know  his  reputation  in  the  community.  Had 
you  the  slightest  doubt  as  to  his  veracity?  A.  None  at  all,  no 
reason  to  doubt  it. 

Q.  Had  you  any  reason  to  doubt  that  he  was  telling  you  a 
true  story  about  Gilliland?  A.  None  whatever. 
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You  prepared  this  on  the  faith  of  what  he  told  you?  A. 

Yes. 

Q.  So  Mr.  Blatch  kept  the  affidavits?  A.  Yes;  he  changed 
them  to  suit  himself  and  used  them.^^ 

Stuart  kept  a carbon  copy  of  the  affidavits  for  himself. 

The  affidavits  read: — 

“ Osgoode,  Ontario,  June  12th,  1926. 

I,  J.  H.  O’Callaghan,  make  oath  and  say  as  follows : — 

During  1924  I was  engaged  as  foreman  on  the  county  road 
under  Mr.  Mullins.  I was  to  receive  $3.50  per  day  as  foreman. 
Mr.  Mullins  wanted  my  heavy  team  and  as  I hesitated  about  having 
to  pay  for  a teamster  he  agreed  to  allow  me  $5.00  per  day  for  the 
team  and  agreed  to  pay  for  a driver.  The  team  was  carried  on  the 
pay-sheet  in  Dew’s  name  and  was  paid  for  as  such.  I received 
no  money  for  this  team  other  than  what  was  agreed  upon,  and 
there  still  is  a balance  coming  to  me  from  the  county. 

“ In  4923  when  they  were  through  gravelling  on  the  county 
road,  at  the  instance  of  J.  H.  Nixon  the  teams  drew  gravel  on  the 
township  road  leading  to  Nixon’s  cottage.  Gravel  was  also  drawn 
from  the  road  and  spread  on  the  lane  going  to  Nixon’s  cottage. 
This  work  was  charged  to  the  county  and  J.  H.  Nixon  received 
pay  from  the  county  for  the  gravel  that  was  spread  on  the  town- 
ship road  and  also  on  the  lane  leading  to  his  cottage. 

Sworn  before  me  this  12th  day  of  June,  1926. 

Geo.  L.  Blatch,  J.  H.  O’Callaghan.” 

County  Auditor. 

Witness:  J.  A.  Jackson.” 

Osgoode,  Ontario,  June  12th,  1926. 

I,  Samuel  Gilliland,  make  oath  and  say  as  follows : — 

During  the  year  1923  I was  drawing  gravel  on  the  county 
highway.  When  this  work  was  completed  I drew  gravel  on  the  town- 
ship road  leading  to  J.  H.  Nixon’s  cottage.  I also  drew  gravel  to 
the  lane  leading  from  the  road  to  Nixon’s  cottage ; for  this  work 
I was  paid  by  the  County  of  Carleton. 

Sworn  before  me  this  12th  day  of  June,  1926. 

Geo.  L.  Blatch.  Sam.  Gilliland.” 

County  Auditor. 

“Witness:  J.  A.  Jackson.” 

Here  the  connection  of  O’Callaghan  and  Gilliland  with  the 
matter  ceases,  the  making  of  these  affidavits  is  the  only  thing 
charged  against  them,  and  had  there  been  nothing  further  it  is 
probable  that  we  should  have  heard  nothing  of  this  case. 
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But  the  story  is  not  complete.  Blatch  informed  Stuart  that  he 
was  preparing  his  report  for  the  June  session  of  the  County  Coun- 
cil : this  was  done  and  the  report  handed  in — apparently  an  interim 
report — accompanied  by  the  affidavits  in  question. 

To  understand  what  next  followed,  it  is  necessary  to  go  back 
a little.  Judge  O^Brian’s  report,  Stuart  thought,  tended  to  injure 
him  in  respect  of  the  use  of  the  county’s  roadworkers  for  his  pri- 
vate advantage.  The  suggestion  in  the  Judge’s  report  of  this  and 
another  impropriety  is  said  to  have  been  the  moving  cause  in  the 
Council’s  resolution  to  inquire  into  the  question  of  improper  expen- 
diture of  the  county’s  road  money. 

Blatch’s  report  cleared  \Stuart,  as  Stuart  knew,  and  it  was 
natural  that  he  should  desire  this  vindication  to  receive  as  much 
publicity  as  what  he  considered  a slur  on  him  had  received. 

Mr.  Andrews,  reporter  for  The  Citizen,”  an  Ottawa  news- 
paper, was  given  by  Stuart  a copy  of  the  report  vindicating  him. 
He  asked  for  the^  affidavits  accompanying  the  report,  and  was 
allowed  to  copy  them.  Of  course  Stuart  knew  that  they  would 
probably  be  published,  and  he  certainly  desired  and  expected  that 
the  report  itself  would  be  published — although  the  reporter  prom- 
ised not  to  use  the  material  until  the  report  was  in,  i.e.,  in  the 
Council.  He  gave  this  material  to  Andrews  to  facilitate  his 
publication  when  the  report  was  in.” 

What  Stuart  was  interested  in  is  shewn  in  his  evidence  when  he 
says : They  cleared  up  certain  charges  against  myself.  That  is 

what  I was  interested  in.” 

It  might  have  been  wiser  for  him  to  refuse  to  give  Andrews 
the  affidavits.  For  his  complaisance  to  the  reporter  he  must  pay, 
if  he  was  wrong. 

The  ‘^Citizen”  of  the  18th  June,  1926,  contained  an  article 
which  set  out  the  affidavits  and  the  report  so  far  as  it  cleared 
Stuart. 

On  the  23rd  June,  this  action  was  begun  by  Nixon  against 
O’Callaghan,  Gilliland,  and  Stuart. 

The  statement  of  claim  alleges  against  O’Callaghan:  (1)  his 
affidavit  of  the  12th  June,  1926 — this  he  is  charged  with  publish- 
ing to  the  members  of  the  County  Council  and  also  in  the 
Citizen.” 

As  to  Gillihind,  the  acdion  is  based  on  (2)  his  affidavit  of  the 
12th  June,  with  the  same  publication. 

As  to  Stuart,  the  action  is  based  on  (3)  procuring  the  affidavits 
of  O’thillaglian  and  Gilliland,  (4)  publishing  them  to  the  County 
Council,  (5)  publishing  them  in  the  ^‘^Citizen.” 
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There  are  other  charges,  but  no  evidence  was  given  concerning 
them  at  the  trial. 

Dealing  now  with  the  charges  1 and  2 against  O’Callaghan  and 
Gilliland,  I think  the  occasion  one  of  absolute  privilege. 

A matter  was  being  investigated  by  a quasi-judicial  officer,  who 
had  power  in  his  inquiry  to  administer  an  oath.  He  required  these 
men  to  make  a statement  under  oath,  and  it  was  their  duty  to  make 
full  disclosure  of  the  facts  within  their  knowledge.  All  the  evils 
which  would  arise  if  evidence  given  to  a solicitor  for  use  in  court 
was  not  absolutely  privileged  would  arise  were  these  affidavits  not 
under  the  same  protection.  It  was  said  in  Watson  v.  McEwan, 
[1905]  A.C.  480,  at  pp.  486,  487:— 

By  complete  authority,  including  the  authority  of  this  House, 
it  has  been  decided  that  the  privilege  of  a witness,  the  immunity 
from  responsibility  in  an  action  when  evidence  has  been  given  by 
him  in  a Court  of  justice,  is  too  well  established  now  to  be  shaken. 
Practically  I may  say  that  in  my  view  it  is  absolutely  unarguable — 
it  is  settled  law  and  cannot  be  doubted.  The  remedy  against  a v/it- 
ness  who  has  given  evidence  which  is  false  and  injurious  to  another 
is  to  indict  him  for  perjury;  but  for  very  obvious  reasons,  the  con- 
duct of  legal  procedure  by  Courts  of  justice,  with  the  necessity  of 
compelling  witnesses  to  attend,  involves  as  one  of  the  necessities 
of  the  administration  of  justice  the  immunity  of  witnesses  from 
actions  being  brought  against  them  in  respect  of  evidence  they 
have  given.  So  far  the  matter,  I think,  is  too  plain  for  argu- 
ment. . . . 

The  ingenious  suggestion  has  been  made  that  although  it  is 
tiue  that  a witness  is  protected  from  an  action  in  respect  of  evi- 
dence actually  given  in  a Court  of  justice,  yet  no  such  protection 
exists  in  respect  of  his  attendance  before  the  solicitor  at  what  is 
called  apparently  in  Scottish  law  his  precognition — what  we  call 
the  interview  between  the  intended  witness  and  the  solicitor  who 
takes  from  him  what  we  call  the  proof — that  is  to  say,  reduces  to 
writing  the  evidence  which  the  witness  is  about  to  give.” 
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It  appears  to  me  that  the  privilege  which  surrounds  the  evi- 
dence actually  given  in  a Court  of  justice  necessarily  involves  the 
same  privilege  in  the  case  of  making  a statement  to  a solicitor  and 
other  persons  who  are  engaged  in  the  conduct  of  proceedings  in 
Courts  of  justice  when  what  is  intended  to  be  stated  in  a Court 
of  justice  is  narrated  to  them — that  is,  to  the  solicitor  or  writer 
to  the  Signet.  If  it  were  otherwise,  I think  what  one  of  the  learned 
counsel  has  with  great  cogency  pointed  out  would  apply — that  from 
time  to  time  in  these  various  efforts  which  have  been  made  to  make 
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actual  witnesses  responsible  in  the  shape  of  an  action  against  them 
for  the  evidence  they  have  given,  the  difficulty  in  the  way  of  those 
who  were  bringing  the  action  would  have  been  removed  at  once  by 
saying,  ‘ I do  not  bring  the  action  against  you  for  what  you  said 
in  the  witness-box,  but  I bring  the  action  against  you  for  what  you 
told  the  solicitor  you  were  about  to  say  in  the  witness-box.’  If 
that  could  be  done  the  object  for  which  the  privilege  exists  is  gone, 
because  then  no  witness  could  be  called ; no  one  would  know  whether 
what  he  was  going  to  say  was  relevant  to  the  question  in  debate 
between  the  parties.  A witness  would  only  have  to  say,  ^ I shall  not 
tell  you  anything;  I may  have  an  action  brought  against  me  to- 
morrow if  I do;  therefore  I shall  not  give  you  any  information 
at  all.’  It  is  very  obvious  that  the  public  policy  which  renders 
the  protection  of  witnesses  necessary  for  the  administration  of  jus- 
tice must  as  a necessary  consequence  involve  that  which  is  a step 
towards  and  is  part  of  the  administration  of  justice — namely,  the 
preliminary  examination  of  witnesses  to  find  out  what  they  can 
prove.  It  may  be  that  to  some  extent  it  seems  to  impose  a hard- 
ship, but  after  all  the  hardship  is  not  to  be  compared  with  that 
which  would  arise  if  it  were  impossible  to  administer  justice, 
because  people  would  be  afraid  to  give  their  testimony.” 

My  learned  brother  Wright  held  that  the  same  rules  applied 
to  evidence  to  be  used  before  the  Workmen’s  Compensation  Board: 
Halls  V.  Mitchell  (1926),  59  O.L.R.  S55,  at  p.  360.  In  this  Court, 
there  being  no  cross-appeal,  we  did  not  deal  with  this  point : Halls 
V.  Mitchell  (1926),  59  O.L.R.  590.  I think,  however,  the  decision 
is  sound  and  should  be  approved  and  applied  in  this  case. 

The  remedy,  if  any,  is  an  indictment  for  'perjury,  which  would 
be  absurd  here.  In  any  case,  admittedly  the  occasion  was  one  of  at 
least  qualified  privilege ; and,  as  the  learned  Judge  points  out,  there 
is  nothing  from  which  the  jury  could  reasonably  think  that  these 
men  were  actually  malicious  in  what  they  did.”  In  any  view,  the 
action  should  have  been  dismissed  as  against  them.  The  judgment 
against  them  must  be  set  aside  with  costs  as  to  O’Callaghan,  with- 
out costs  as  to  Gilliland.  The  costs  of  this  appeal  in  the  same 
way. 

The  same  reasoning  applies  to  the  charge  (3)  against  Stuart 
for  procuring  these  affidavits — the  remedy,  if  any,  is  an  indictment 
for  subornation  of  perjury. 

Charges  (4)  and  (5)  stand  on  a different  footing.  As  to  (4), 
Stuart  had  nothing  to  do  with  this  publication;  it  was  made  by 
Blatch  in  the  exercise  of  his  clear  duty.  We  consequently  come 
down  to  charge  (5). 


LX.] 


ONTAKIO  LAW  KEPOETS. 


87 


The  precedent  facts  must  be  looked  at.  He  says  that  certain 
stories  had  been  circulated  against  ''the  honesty  of  him/'  and  the 
" Citizen"  had  been  "knocking"  him  for  some  time.  Nixon  was 
the  person  who  started  everything  about  him.  "The  'Citizen' 
had  knocked  me  very  hard.  I said,  'You  fellows  were  very  par- 
ticular when  I was  down  and  out  to  knock  me,'  and  I said,  ' Now 
I am  getting  cleared.  Bill  McDonald'  (I  presume,  the  editor) 
said,  "I  will  do  just  as  much  for  you  as  any  body  else.'  " 

" Q.  Before  you  gave  this  to  Andrews  ? A.  Yes. 

"Q.  Because  you  had  been  knocked  in  the  way  you  told  us, 
you  thought  that  somebody  else  should  be  brought  into  the  matter, 
and  you  were  getting  back  at  Nixon?  A.  I was  clearing  my  own 
character,  and  at  the  same  time  shewing  that  the  man  who  started 
this  thing  was  in  the  hole  and  I was  cleared. 

" Q.  That  man  being  Nixon?  A.  Yes. 

" Q.  Had  Nixon  at  any  time  ever  published  anything  against 
you?  A.  The  report  of  his  investigation  which  he  started  was  in 
the  paper  for  three  years  knocking  me. 

" Q.  This  same  investigation?  A.  Yes,  this  is  the  end  of  it. 
It  has  been  running  for  two  years. 

" Q.  On  expenditure  of  money  ? A.  Money  expended  in  the 
township  of  Osgoode  by  the  county. 

" Q.  Through  the  county  council?  A.  Yes. 

" Q.  There  had  been  some  charges  made  that  money  had  been 
improperly  expended,  so  the  county  ordered  an  investigation  ? A. 
Yes. 

" Q.  And  according  to  newspaper  reports?  A.  Mr.  Nixon 
insisted  in  the  council  he  would  resign  if  they  did  not  put  it  on 
again." 

Again : — 

" Q.  You  wanted  to  be  protected?  A.  Absolutely.  Mr.  Nixon 
and  I were  fighting,  and  I was  fighting  for  my  character. 

"There  was  something  wrong?  A.  Nixon  was  the  man  who 
started  everything  about  me." 

This  is  not  contradicted. 

That  Stuart  had  the  right  to  publish  the  report  which  cleared 
him  is  undoubted  and  not  denied. 

The  language  of  the  learned  trial  Judge  may,  incautiously  read, 
be  misunderstood: — 

" Now,  speaking  of  Mr.  Blatch  and  speaking  of  his  Honour 
Judge  O'Brian;  there  was  an  investigation  by  his  Honour  Judge 
O'Brian  at  the  instance  of  the  county,  and  he  made  a report,  and 
we  know  nothing  in  this  action  about  it,  but  we  can  presume,  and 
you  have  the  right  to  presume,  and  in  the  absence  of  evidence  you 
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must  presume,  that  the  report  was  a just  report,  and  that  neither 
Mr.  Stuart  nor  any  one  else  would  have  any  just  ground  to  com- 
plain of  it.^’ 

The  learned  Judge  does  not  mean  that  when  a Judge,  County 
Court  Judge  or  otherwise,  finds  adversely  to  any  one,  it  is  his  duty 
to  ^^take  it  lying  down.^^  No  Judge  claims  infallibilit}^ — even  the 
Judicial  Committee  has  been  known  to  reverse  itself — and  it  is  the 
right  of  every  Canadian  to  vindicate  his  own  character,  clear  his 
own  reputation,  by  every  legitimate  means,  however  vigorous.  He 
must  not  attack  the  hona  fides  of  the  Judge,  but  he  may,  the  case 
being  no  longer  su^  judice,  attack  in  proper  language  the  accuracy 
of  the  conclusions  of  law  or  fact  arrived  at. 

Stuart  had  the  right  to  shew,  if  he  could,  that  he  was  not 
blameworthy;  he  had  the  right  to  make  inquiries  in  every  quarter, 
and  to  make  public  the  result  of  his  inquiries;  he  had  a perfect 
right  to  assist  Mr.  Blatch  and  to  bring  facts  to  his  notice;  a per- 
fect right  to  reduce  to  writing  the  information  received  from 
O’Callaghan  and  Gilliland  so  far  as  that  would  tend  to  assist  him 
in  clearing  his  own  good  name.  So  far  there  is  no  difficulty.  The 
sole  point  which  gives  trouble  is  the  handing  of  these  affidavits  to 
the  reporter. 

It  is  not  in  this  case  necessary  to  appeal  to  the  doctrine  of 
Nevill  V.  Fine  Arts  and  General  Insurance  Co.,  [1895]  2 Q.B.  156, 
at  p.  170,  followed  in  Knapp  v.  McLeod  (1936),  58  O.L.R.  605, 
at  p.  610;  Halls  v.  Mitchell,  59  O.L.R.  590. 

It  is  not  the  law  that  if  A slanders  or  libels  B,  B has  the  legal 
right  to  slander  or  libel  A.  But  our  law  recognises  that  we  live  in 
a work-a-day  world  with  its  rude  buffetings,  not  an  idyllic  paradise 
of  Watteau  shepherds  and  shepherdesses,  but  full  of  men  with  red 
blood  and  strong  passions.  It  is,  therefore,  tolerant  of  human 
frailty.  Consequently,  a person  whose  character  or  conduct  has 
been  attacked  is  entitled  to  answer  such  attack,  and  if  he  make 
defamatory  statements  about  the  person  who  attacked  him,  such 
statements  will  be  privileged,  provided  they  are  fairly  relevant  to 
the  accusations  made  against  him  and  published  bond  -fide.  The 
law  justifies  a man  in  repelling  a libellous  charge  by  a denial  or 
an  explanation.  He  has  a qualified  privilege  to  answer  the  charge; 
and  if  he  does  so  in  good  faith,  and  what  he  publishes  is  fairly  an 
answer,  and  is  published  for  the  purpose  of  repelling  the  charge, 
and  not  with  malice,  it  is  privileged,  though  it  be  false:”  Gatley 
on  Libel  and  Slander  (1934),  p.  363,  quoting  Coward  v.  Welling- 
ton (1836),  7 C.  & P.  531;  Ilibhs  v.  Wilkinson  (1859),  1 F.  & F. 
608;  Ilemmings  v.  Gasson  (1858),  E.  B.  & E.  346;  OHonoghue  v. 
Hussey  (1871),  Ir.  R.  5 C.L.  134;  Dwyer  v.  Esmonde  (1878),  3 
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L.E.  Ir.  243;  Laughton  v.  Bishoi}  of  Sodor  and  Man  (1872),  L.K. 
4 P.C.  495.  Per  curiam  in  Brewer  v.  C'Jiase  (1899),  80  Amer.  St. 
R.  527,  at  p.  532.  And  if  the  language  ''under  all  the  circum- 
stances might  well  be  deemed  warranted  . . . then  the  publica- 

tion would  be  protected:’^  Begina  v.  VePg  (1867),  4 F.  & F.  1117, 
at  p.  1122.  Of  course  this  privilege  may  be  taken  away  by  actual 
malice. 

The  'Court  will  not  submit  the  language  in  which  the  defendant 
answers  the  attack  to  too  strict  a scrutiny,  and- hold  every  expres- 
sion which  goes  beyond  what  is  necessary  for  self-defence  evidence 
of  malice:  Laughton  v.  Bishop  of  Sodor  and  Man,  L.E.  4 P.C.  495, 
at  p.  508;  Adam  v.  Ward,  [1917]  A.C.  309. 

Great  latitude  must  be  allowed  to  a person  in  a newspaper 
defending  himself  against  charges  affecting  his  own  character  and 
conduct : Q-raij  v.  Society  for  Prevention  of  Cruelty  to  Animals 
(1890),  17  E.  (Ct.  of  Sess.)  1185,  at  p.  1200.  See  O’Donoghue  v. 
Hussey,  Ir.  E.  5 C.L.  124. 

In  the  present  case  some  county  money  had  undoubtedly  been 
wrongly  spent.  The  defendant  Stuart  had  been  in  effect  accused 
of  profiting  by  it;  he  published  the  report  clearing  him;  any  one 
knowing  human  nature  would  know  that  the  report  would  be 
received  with  a grain  of  salt — "where  there  is  smoke  there  must  be 
fire,’’  etc.,  etc.;  and,  until  it  was  shewn  where  the  wrongly  spent 
money  went  to,  there  would  always  be  suspicion.  I cannot  see  that 
the  disclosures  as  to  the  actual  application  of  the  money  were  not 
relevant  to  the  matter  in  hand — were  not  cognate. 

I do  not  think  that  the  publication  of  the  affidavits  might  not 
be  considered  fairly  necessary  to  complete  vindication  of  Stuart. 
The  circumstances,  I think,  do  ]iot  indicate  the  malice  contem- 
plated by  the  law  as  destroying  privilege;  but  it  cannot,  I think,  be 
said  that  there  is  no  evidence,  or  not  more  than  a mere  admini- 
culum  of  evidence,  in  Stuart’s  examination  for  discovery  which 
would  justify  a jury  in  finding  malice.  But  the  jury  should  he 
properly  charged,  as  by  inadvertence  they  were  not  at  the  trial; 
they  were  left  to  find  between  an  honest  " act  . . . honestly 

exercised  in  a desire  to  clear  himself  of  some  imputation,’’  and 
"an  attempt  ...  to  serve  his  own  })ur])oses,”  without  dis- 
tinguishing honourable  and  ]>roper  pur})oscs  from  those  which 
are  the  reverse. 

Were  there  no  more  in  the  case  than  we  have  so  far  considered, 
there  should  be  a new  trial.  But  on  the  record  there  is  a plea  of 
justification.  This  the  jury  were  not  allowed  to  ])ass  upon  properly, 
by  reason  of  the  learned  Judge’s  interpretation  of  the  word  " lane.’’ 
6 — 60  o.L.ii.  a 
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The  locus  of  the  transactions  leading  to  the  trial  is  the  town- 
ship of  Osgoode;  I annex  a rough  map  (the  county  roads  cross- 
hatched).  Substantially  parallel  to  the  Rideau  river  runs  the 


ship  part  of  the  River  road,  runs  a road  about  at  right  angles  with 
it  to  the  river,  A.C.,  the  continuation,  dead  end,  of  the  township 
road,  A.B.,  about  300  feet  long.  This  short  road  is  a townsliip 
road  hut  little  used.  Tlie  plaintiff  has  a cottage  about  100  feet 
from  the  river  on  the  north  side  of  this  dead  end/*  about  15  feet 
from  the  road  — there  is  no  lane  from  road  to  cottage,  but  ^AMr. 
Nixon  has  a couple  of  gates  at  the  southerly  side  of  his  property, 
which  admit  him  to  his  own  property  directly  off  the  road.^^  He 
has  some  outbuildings  across  the  road.  ^^]\Ir.  Nixon’s  is  the  only 
place  to  which  this  road  leads  iji  summer,’’  but  occasionally  others 
use  it,  and  in  winter  it  is  also  more  frequently  used  by  others  to 
cross  the  river.  This  was  sometimes  (and  I would  say  most 
naturally)  called  Nixon’s  lane,’^  ^Hhc  lane  leading  to  the  river,” 
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etc.  Some,  at  least,  always  called  it  a lane,  and  the  only  place 
it  led  to  was  Nixon’s  cottage  (and,  of  course,  the  river) — it  was  a 
“ forced  road.” 

The  real  charge  against  Nixon  which  Blatch  was  investigating 
was  malversation  of  county  money  by  having  gravel  put  on  this 
dead  end  or  lane;  no  one  ever  suggested  that  he  had  had  it  put  on 
his  private  property. 

Every  one  originally  concerned  with  the  affidavits — Blatch, 
Stuart,  O’Callaghan,  and  Gilliland — knew  perfectly  well  what  was 
meant  by  the  expression  ‘^'lane  going  to  Nixon’s  cottage;”  “the 
lane  leading  from  the  road  to  Nixon’s  cottage;”  and  there  never 
was  a charge,  or  intention  to  charge,  that  Nixon  had  a private  lane 
running  to  his  cottage  from  this  lane  ” and  had  had  gravel  put 
on  that — and  never  an  investigation  of  such  a charge. 

Had  it  not  been  for  a misapprehension  as  to  the  meaning  of 
the  word  ^Hane  ” by  the  learned  trial  Judge,  it  seems  probable  that 
the  case  would  not  have  gone  to  the  jury.  On  counsel  saying. 
For  all  practical  purposes  that  is  what  it  is,  the  lane  leading 
to  the  cottage,”  the  learned  Judge,  said : I would  not  call  it  a 

lane.  It  is.  part  of  the  highway  just  as  much  as  any  of  the  rest  of 
the  highway.”  Again : “ But  a lane,  being  a narrow  road,  is  not 
generally  used  in  connection  with  a highway.”  In  the  charge  he 
IS  quite  plain:  ^^a  lane  . . . not  really  a highway,”  ^^they 

should  not  have  talked  about  this  lane  if  you  come  to  the  con- 
clusion it  was  not  a-  lane.”  And  I will  tell  you  that  in  my 
opinion,  applying  both  general  knowledge  and  law,  in  no  proper 
sense,  having  regard  to  the  common  acceptation  of  the  word  ^ lane  ’ 
in  this  country,  can  that  piece  of  road,  that  short  piece  of  road 
called  the  ^ dead  end,’  be  called  a lane,  but  should  be  spoken  of  and 
would  be  understood  by  the  public  according  to  the  evidence  here — 
would  be  understood  by  the  public  in  the  ordinary  language  of  the 
country— as  a highway,  a public  road.” 

The  learned  trial  Judge  quite  properly  assumed  the  role  of  a 
lexicographer;  it  is  for  the  Court  not  the  dictionaries  to  state  the 
meaning  of  words.  In  this  instance  I think  he  was  wrong;  it  is, 
I think,  quite  clear  that  lane  ” may  be  a perfectly  correct  desig- 
nation for  a public  highway. 

For  generations  lovers  have  walked  in  leafy  lanes  without  a 
thought  of  trespassing  on  private  property;  many  of  us  have  had  the 
delightful  experience  of  traversing  the  Devonshire  lanes  which  are 
public  highways;  London  has  its  myriad  lanes;  Bow  Lane,  Petti- 
coat Lane,  Drury  Lane,  etc.;  and  Murray’s  New  English  Dictionary 
says  that  a lane  is  a narrow  road  or  street.  I agree,  however,  that 
it  is  the  use  in  this  Province  or  in  the  particular  region  that  must 
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govern — but  Canadians  have  the  right  to  call  anything  by  any 
name  that  suits  them ; now  as  ever  ustis  norma  loquendiJ’  We 
have  no  x4cademy  to  tell  us  the  words  to  use  and  we  should  pay 
little  attention  to  it  if  we  had.  Most  of  us  have  fished  in  creeks; 
we  never  thought  of  using  the  word  streams/^  brooks/’^  rivu- 
lets/’ and  did  not  know  or  care  that  in  the  English  ” language  a 
creek  was  an  armlet  of  the  sea  running  inland  in  a narrow  chan- 
nel.” Xo  Englishman  knows  what  a mush-rat  is,  and  our  robin  is 
not  a robin  (in  the  English  ” sense)  but  a thrush. 

It  is  quite  right  then  to  take  the  word  lane  ” in  the  sense  in 
which  it  is  used  in  our  country.  We  have  in  Toronto  lanes  mixed 
up  with  streets,  avenues,  roads,  places,  gardens,  drives,  crescents, 
what  not?  all  being  public  highways:  if  all  do  not  know  Abbey 
lane,  few  are  ignorant  of  Leader  lane. 

The  Legislature  has  always  recognised  ^Mane  ” as  a kind  of 
public  highway;  the  word  is  not  quite  so  common  in  the  statutes 
as  it  once  was,  but  we  find  in  the  Municipal  Act,  K.S.O.  1914,  ch. 
192,  sec.  487(1)  and  (4)(^f),  ^'any  highway,  square,  lane  or  other 
public  communication.”  And  I do  not  think  that  there  is  any  one 
vdio  ever  lived  in  the  rural  parts  of  this  Province  who  has  not 
known  of  Smith’s  lane,  Thompson’s  lane,  or  the  like,  meaning  a 
road  leading  to  Smith’s  or  Thompson’s  place — which  everybody 
knew  to  be  a public  road.  I say  without  the  slightest  hesitation 
or  doubt  that  it  was  the  most  Jiatural  thing  to  call  this  dead  end  ” 
a.  lane,  Nixon’s  lane,  and  it  would  have  almost  certainly  been  so 
called  in  any  part  of  English-speaking  Ontario. 

The  expressions  lane  going  to  Nixon’s  cottage,”  the  lane 
leading  to  this  cottage,”  “ the  lane  leading  from  the  road  to  Nixon’s 
cottage,”  quite  correctly  described  this  dead  end,”  and  every  oiu^ 
originally  concerned,  understood  the  reference  clearly.  It  must 
always  be  kept  in  mind  that  the  charge  against  Nixon  being  inves- 
tigated was  not  using  county  gravel  and  work  on  his  own  land  but 
on  roads  not  within  the  county  schedule.  P)earing  this  in  mind, 
it  must  be  held  that  the  charge  intended  to  be  made  is  proven  to 
the  hilt;  the  ])laintilT  was  guilty  of  that  of  which  he  was  charged, 
malversation  of  county  money. 

The  rule  laid  down  in  Odgers  on  Libel  and  Slander,  5th  od., 
p.  109,  is:  “The  question  therefore  is  always:  How  were  the  words 
understood  by  those  to  whom  they  were  originally  published?”  We 
must  not,  of  course,  interpret  “originally”'  as  meaning  “for  the 
first  time,”  or  cadii  quwslio,  but  as  meaning  “ by  the  defendant.” 

Here  there  is  nothing  to  indicate  that  any  one  to  whom  the 
affidavits  were  published  understood  them  as  referring  to  anything 
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but  the  real  lane;'*’  no  one  has  conjured  up  a lane  that  does  not 
and  could  not  exist  from  it  to  the  cottage. 

I think  the  defence  is  substantially  proved.  The  appeal  should 
be  allowed  with  costs  and  the  action  dismissed  with  costs  as  to 
0^'Callaghan  and  Stuart  and  without  costs  as  to  Gilliland. 
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[IN  CHAMBERS'.] 

Sentinel-Eeview  Co.  Ltd.  v.  Eobinson.  1926. 

— Pleading — Defence  — Fair  Comment  — Justification  — Motion  to 
Strike  out  Defence  as  Bad — Power  of  Master  or  Judge  in  Chamhers 
— Absence  of  Prejudice  or  Embarrassment — Order  of  Master  Set 
aside  and  Motion  Enlarged  to  be  Heard  by  Judge  at  Trial — Rules 
Ul,  158. 

A Judge  or  officer  sitting  in  Chambers  has  power  to  strike  out  a plead- 
ing which  is  manifestly  had  and  is  embarrassing;  but  that  power 
should  be  exercised  only  in  plain  cases.  Where  there  is  no  kind  of 
embarrassment,  there  is  no  jurisdiction  which  can  be  exercised  in 
Chambers. 

In  an  action  for  libel,  the  Master  made  an  order  striking  out  three 
paragraphs  of  the  statement  of  defence,  upon  the  ground  that  the 
defendant  should  not  be  permitted  to  say,  by  way  of  pleading  fair 
comment,  that  certain  facts  not  appearing  in  the  defamatory  matter, 
and  referring  to  a person  not  a party  to  the  action,  are  true,  and  that 
comments  upon  these  facts  made  with  reference  to  the  plaintiff  are 
fair. 

The  order  was  set  aside  by  a Judge  in  Chambers,  but  the  motion  to 
strike  out  the  paragraphs  was  enlarged  until  the  trial  of  the  action, 
there  to  be  dealt  with  in  such  manner  as  the  presiding  Judge  might 
deem  proper. 

Discussion  of  the  modern  system  of  pleading. 

Rules  141  and  15S  considered. 

Rassam  v.  Budge,  [1893]  1 Q.B.  571,  distinguished. 

Millington  v.  Loring  (1880),  6 Q.B.D.  190,  and  Godman  v.  Times  Pub- 
lishing Co.  Ltd.,  [1926]  2'  K.B.  273,  followed. 

This  action  was  brought  by  the  Sentinel-Eeview  Company 
Limited,  an  incorporated  company,  publisher  and  proprietor  of  the 
‘^'Sentinel-Eeview^’  newspaper,  against  John  E.  Eobinson  and  others, 
trustees  of  the  estate  of  the  late  John  Eoss  Eobertson  and  proprie- 
tors and  publishers  of  the  ^‘Evening  Telegram”  newspaper,  to  re- 
cover damages  for  libels  published  in  the  ^^Eveiiing  Telegram.”  In 
the  statement  of  claim  the  plaintiff  company  alleged  three  libels, 
the  first  of  which  was  an  editorial  contained  in  the  issue  of  the 
‘‘Evening  Telegram”  of  the  9th  August,  1926,  in  these  words: — 

“ Two  Great  Withdrawals. 

“ Modern  history  of  the  ‘Woodstock  Sentinel-Eeview’  is  scarred 
by  bitter  memories  of  two  great  withdrawals. 
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'' ' Sentiiiel-Eeview ' was  dealt  a severe  blow  by  the  fell  hand  of 
the  circumstances  that  brought  about  the  withdrawal  of  the  ' Sen- 
tinel-Eeview’s  ’ proprietor,  Mr.  W.  J.  Taylor,  from  the  Liberal- 
Progressive  nomination  in  North  Oxford. 

“ ' Sentinel-Eeview  ’ was  dealt  a still  sorer  blow  by  the  burglars 
who  brought  about  the  withdrawal  of  one  of  the  finest  stocks  of 
liquor  in  Western  Ontario  from  the  attacks  of  W.  J.  Taylor,  Esq., 
proprietor  of  AToodstock  SentinelEeview,'  in  the  full  glory  of  that 
journaFs  great  career  as  Hon.  Wesley  EowelPs  chief  journalistic 
supporter  in  Oxford  county,  a staunch  upholder  of  the  O.T.A.  and 
a publication  favoured  by  the  W.C.T.U.^’ 

The  innuendo  set  out  in  the  statement  of  claim  was  as  follows : — 
Meaning  thereby  that  the  ^ Daily  Sentinel-Review  ^ newspaper 
had  been  a staunch  upholder  of  the  Ontario  Temperance  Act  and 
that  the  journalistic  policy  of  the  said  the  ^ Daily  Sentinel-Review 
v/as  a mere  pretence  and  the  plaintiff  company  was  unworthy  of 
public  confidence  and  respect ; also  meaning  thereby  that  the  plain- 
tiff company  had  in  its  cellar  or  premises  a stock  of  alcoholic 
liquors  contrary  to  the  provisions  of  the  Ontario  Temperance  Act 
and  had  been  guilty  of  an  offence  against  bhe  provisions  of  the  said 
Act ; and  also  meaning  thereby  that  the  said  the  ^ Daily  Sentinel- 
Review  ^ as  a matter  of  journalistic  policy  advocated  prohibition  of 
intoxicating  liquors  as  provided  for  in  the  said  . . . Act,  and 

that,  while  advocating  prohibition  as  aforesaid,  the  plaintiff  com- 
pany, through  its  said  newspaper  . . . was  guilty  of  an  offence 
against  the  provisions  of  the  said  Act,  and  that  the  journalistic 
policy  of  the  said  newspaper,  as  controlled  by  the  plaintiff  com- 
pany, was  a mere  pretence,  and  the  plaintiff  company  was  unworthy 
of  public  confidence  and  respect.^’ 

The  other  libels  alleged  were  to  a similar  effect  and  the  innuen- 
does were  also  similar  in  terms. 

Paragraphs  2,  5,  and  6 of  the  statement  of  defence  were  as- 
follows : — 

2.  The  plaintiff  is  a joint  stock  company  under  the  manage- 
ment and  control  of  one  W.  J.  Taylor,  of  the  city  of  Woodstock. 
The  said  W.  J.  Taylor  is  and  has  been  for  many  years  the  presi- 
dent of  the  plaintiff  company,  the  publisher  and  proprietor  of  the 
^Daily  Sentinel-Review,’  and  as  such  dominates  and  controls,  as  the 
defendants  believed  and  had  reason  to  believe,  the  editorial  policy 
of  the  said  paper.” 

“ 5.  The  said  editorials  were  printed  and  published  under  the 
following  circumstances.  Prior  to  the  publication  of  the  said  edi- 
torials, burglars  broke  into  the  residence  of  the  said  W.  J.  Taylor 
at  Woodstock  aforesaid  and  stole  from  the  cellar  thereof  a quantity 
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of  spirituous  liquors  belonging  to  the  said  W.  J.  Taylor.  The 
account  of  said  burglary  and  the  theft  of  said  spirituous  liquors 
was  subsequently  published  in  the  issues  of  the  said  ‘Daily  Sentinel- 
Review;’  and,  as  the  said  W.  J.  Taylor  was  a public  man  engaged 
in  political  activities,  the  whole  incident  was  a matter  of  general 
interest  to  the  public  at  large. 

“ 6.  Having  regard  to  the  views  of  the  said  W.  J.  Taylor  with 
respect  to  prohibition  as  expressed  in  the  editorial  columns  of  the 
said  ‘ Daily  Sentinel-Review  ’ from  time  to  time,  the  defendants 
submit  that  the  possession  by  the  said  W.  J.  Taylor  of  spirituous 
liquors  in  his  residence,  being  a place  where  he  was  entitled  to 
have  liquor  notwithstanding  the  provisions  of  the  Ontario  Tem- 
perance Act,  was  a subject  which  the  defendants  were  justified  in 
commenting  upon,  the  question  of  prohibition  and  temperance  being 
the  subject  of  public  debate  and  discussion  not  only  in  the  Legis- 
lature of  the  Province  of  Ontario  but  in  the  public  press  through- 
out the  said  Province.” 

The  plaintiff  company  made  a motion  for  an  order  striking  out 
as  irrelevant  and  embarrassing  the  three  paragraphs  ]ust  set  out. 

November  24.  The  motion  was  heard  by  Gaerow,  Master,  sit- 
ting in  Chambers. 

8.  A.  Hayden,  for  the  plaintiff  company. 

James  Parker,  for  the  defendants. 

December  1.  The  Master: — The  action  is  one  for  damages 
for  libel.  The  defendants  in  the  paragraphs  in  question  purport, 
so  it  is  said,  to  set  up  the  defence  of  fair  comment,  and  their 
counsel  relies  chiefly  upon  the  case  of  Croius  Nest  Pass  Coal  Co.  v. 
Bell  (1902),  4 O.L.R.  660,  contending  that,  according  to  that 
authority,  unless  they  are  permitted  to  set  up  the  facts  upon  which 
their  plea  of  fair  comment  is  based,  they  will  be  deprived  of  that 
defence. 

The  usual  and  proper  way  to  raise  such  a defence  is  to  allege 
as  follows:  “In  so  far  as  they  ” (the  words  complained  of)  “ con- 
sist of  allegations  of  fact,  the  said  words  are  true  in  substance  and 
in  fact,  and  in  so  far  as  they  consist  of  expressions  of  opinion  they 
are  fair  comments  made  in  good  faith  and  without  malice  upon 
the  said  facts,  which  are  a matter  of  public  interest:”  Penrhyn  v. 
Licensed  Victuallers'  Mirror  (1890),  7 Times  L.R.  1.  And  such 
a “ rolled  up  plea”  is  not  two  pleadings,  one  of  justification  and  a 
second  of  fair  comment,  but  one  plea  only,  that  of  fair  comment: 
see  the  very  recent  case  of  Sutherland  v.  Slopes,  [1925]  A.C.  47, 
in  which  the  nature  of  this  plea  is  very  fully  gone  into. 
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The  Master.  Fair  comment  as  a defence  presupposes  or  takes  for  granted 
truth  of  the  facts  stated  in  the  alleged  libel.  I find  difficulty 

in  determining  what  portions,  if  any,  of  the  extracts  complained 

' review  ' comment  as  distinct  from  assertions  of  fact,  but  I am  of  the 

Co.  Ltd.  opinion  that  just  as  a defendant  who  desires  to  plead  justification 
Robinson,  i-'  permitted  to  justify  something  that  he  has  not  been  charged 
with  saying  or  publishing  {Rdssam  v.  Budge,  [1893]  1 Q.B.  571), 
neither  should  he  be  permitted  to  say,  by  way  of  pleading  fair  com- 
ment, that  certain  other  facts  not  appearing  in  the  defamatory 
matter,  and  referring  to  a person  not  a party  to  the  action,  are 
true,  and  that  comments  upon  those  other  facts  made  with  refer- 
ence to  the  plaintiff  are  fair. 

The  pith  and  marrow  of  the  plaintiff  company’s  complaint  is, 
that  the  language  used  by  the  defendants  implied  that  the  plaintiff 
had  at  one  time  had  intoxicating  liquor  in  its  cellar.  The  defend- 
ants, under  the  guise  of  a plea  of  fair  comment,  desire  to  say  that 
some  person  other  than  the  plaintiff  company  had  liquor  in  his 
cellar,  and  that  the  articles  complained  of  were  therefore  justified. 
I do  not  think  this  is  a pleading  of  fair  comment  at  all,  but  rather 
an  unwarranted  attempt  to  do  the  very  thing  forbidden  in  Rassam 
V.  Budge. 

The  order  asked  for  will  be  made,  and  paras.  2,  5,  and  6 of  the 
defence  will  be  stricken  out.  The  defendant  may  have  leave  within 
one  week  to  raise  in  the  usual  and  proper  form  such  pleas  as  may 
be  desired.  Costs  to  the  plaintiff  company  in  any  event. 


The  defendants  appealed  from  the  order  of  the  Master. 

December  14.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
in  Chambers. 

The  same  counsel  appeared. 


December  29.  Meredith,  C.J.C.P. : — The  Master  took  from 
the  defendants’  statement  of  defence  three  paragraphs  and  treated 
them  as  a plea  of  justification  by  way  of  fair  comment.  Although 
such  a plea  is  not  the  plea  of  justification,  it  is  not  of  excuse  or 
of  privilege,  but  is  a plea  of  justification : it  relies  on  the  legal 
right  to  do  that  which  was  done.  And,  so  treating  them,  he  pro- 
ceeded to  consider  whether  they  constituted  a good  or  a bad  plea 
of  that  character  ami  concluded  that  it  was  a bad  plea ; and  made 
an  order  that  the  three  paragraphs  be  struck  out  of  the  statement 
of  defence,  in  effect  treating  the  matter  very  much  as  if  it  were 
a demurrer  to  a plea  under  the  old  practice. 
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No  officer,  or  Judge,  has  such  a power  at  chambers;  a court 
only  has;  and,  in  these  days,  such  questions  are  almost  invariably 
left  to  be  determined  by  the  Judge  at  the  trial,  thereby  avoiding 
the  making  of  two  cases  out  of  one  and  two  appeals  instead  of  one, 
if  appeals  be  taken. 

It  is  manifestly  better,  when  it  can  be  done  without  prejudice 
to  the  interests  of  either  party,  that  all  questions  in  one  action 
should  be  considered  at  one  time  by  one  court,  thereby  avoiding 
possible  conflict  of  opinion  and  certain  delay  and  needless  costs. 
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Where  a pleading  is  manifestly  bad  and  is  embarrassing,  an 
officer  at  chambers,  as  well  as  a Judge  at  chambers,  has  power  to 
strike  out  the  pleading,  but,  it  should  not  be  necessary  to  add,  that 
power  should  be  exercised  only  in  plain  cases.  There  is  always 
some  danger  of  a pruner  cutting  off  a fruitful  bough  mistaking  it 
for  an  unfruitful  one. 


And  this  too  must  be  borne  in  mind : an  appeal  from  an  order 
made  at  chambers  is  a very  different  thing  from  an  appeal  from  a 
judgment  or  order  made  in  court;  the  one  may  perhaps  be  called 
a pigmy  and  the  other  a giant  by  way  of  comparison. 

In  this  case  there  was  no  evidence  of  any  kind  of  embarrass- 
ment; the  only  affidavit  filed  in  support  of  the  motion  was  one 
verifying  the  pleadings;  and  counsel  for  the  plaintiff  company,  on 
the  motion  before  me,  was  unable  to  suggest  any,  or  any  kind  of, 
prejudice,  at  the  trial,  except  that,  if  the  pleadings  were  read  at 
the  trial,  the  jury  might  hear  what  was  said  about  intoxicating 
liquors  having  been  in  the  cellar  of  the  plaintiff  company's  chief 
officer ; but  wdiy  should  an  officer  at  chambers  prevent  it  ? Why  not 
the  Judge  at  the  trial,  if  he  should  deem  it  proper?  And  why 
should  he,  and  how  could  he,  seeing  that  that  is  set  out  in  the  plain- 
tiff company’s  statement  of  claim,  in  the  first  alleged  libel  ? These 
are  questions  for  the  Judge  at  the  trial,  not  for  the  IMaster  at 
chambers  nor  for  me. 

Pleadings  are  never  read  to  the  jury;  and  it  is  the  plaintiff  not 
the  defendant  who  opens  the  case  to  them;  indeed,  it  is  a rare 
thing  when  they  are  read  at  a trial  without  a jury ; I cannot  remem- 
ber an  instance  in  many  years.  Pleadings  are  not  what  they  were 
years  ago.  If  they  are  referred  to,  and  are  found  defective,  an 
amendment  is  allowed,  as  indeed  the  practice-law  requires  — on 
])roper  terms  of  course  when  any  should  be  imposed — but  that  too 
is  a thing  of  infrequent  occurrence.  The  object  of  a trial  should 
be,  and  is,  to  determine  at  one  time  all  the  matters  involved  in  the 
action  that  the  parties  require,  or  either  party  may  desire,  to  be 
determined. 
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A statement  of  defence,  it  must  be  remembered,  is  net,  in  these 
days,  a statement  of  the  legal  results  of  the  facts  relied  on,  but 
must  be  a statement  of  the  facts;  and,  in  actions  such  as  this,  all 
the  facts  intended  to  be  relied  on  in  mitigation  of  damages  must 
be  set  out:  Rules  141  and  158.  If  not,  ‘Ore  shall  not  be  entitled  .on 
the  trial  to  give  evidence  in  chief,  with  a view  to  mitigation  of 
damages,  as  to  the  circumstances  under  which  the  libel  or  slander 
was  published,  or  as  to  the  character  of  the  plaintiff.’’ 

It  is  a matter  for  the  Judge  at  the  trial  to  determine  whether, 
as  a defence  to  the  action,  or  in  mitigation  of  damages,  the  facts 
set  out  in  the  words  struck  out  of  the  statement  of  defence  are 
admissible  in  evidence  at  the  trial  of  the  action ; and  care  should  be 
taken  that  his  rights  and  duties  should  not  be  interfered  with;  and 
if  may  be  that  he  shall  consider  them  as  part  of  the  surrounding 
circumstances  that  may  be  adduced  in  cross-examination  or  in 
chief,  apart  from  mitigation.  And  it  may  be  for  the  Judge  at  the 
trial  to  consider  whether,  having  regard  to  the  first  alleged  libel 
and  to  all  the  other  publicity  given  to  the  theft  of  intoxicating 
liquors  from  the  cellar  of  the  person  alleged  to  have  had  the  con- 
trol and  management  of  the  plaintiff  company’^s  newspaper  and 
to  be,  and  have  been  for  many  years,  its  president,  the  reader  or 
bystander  ” would  understand  that  the  cellar  referred  to  in  the 
later  alleged  libels  was  that  referred  to  in  the  first,  that  is  the 
cellar  of  that  person.  And  it  must  not  be  overlooked  that  the 
alleged  libels  name  a newspaper  only,  not  the  plaintiff  company, 
and  in  the  first  of  such  libels  it  is  asserted  that  the  person  above 
referred  to  is  the  proprietor  of  it.  It  should  be  out  of  the  question 
tying,  or  attempting  to  tie,  the  trial  Judge’s  hands,  in  that  or  in 
any  other  way,  by  an  officer  or  Judge  at  chambers,  and  the  more 
so  without  any  allegation  of  embarrassment  or  suggestion  of  pre- 
judice in  leaving  all  matters  to  be  dealt  with  at  the  trial. 

The  case  of  Rassam  v.  Budge,  [1893]  1 Q.B.  571,  relied  upon 
by  the  Master,  seems  to  me  to  be  inapplicable.  It  was  decided  in 
the  days  when  the  habits  of  declaration  and  plea  had  not  com- 
'pletely  worn  off,  and  the  present  wide  views  regarding  the  practice 
had  not  been  acquired.  It  was  a judgment  of  two  Judges  over- 
ruling one;  and  the  defence  struck  out  was  one  which  one  of  the 
two  Judges  described  as  like  a statement  that  your  servant  any- 
way did  it,  as  a defence  to  any  action  brought  for  slander  in  accus- 
ing the  plaintiff  of  theft.  And  that  case  was  between  individuals, 
whilst  this  case  is  one  in  which  the  plaintiff  company  is  a legal 
entity  capable  of  acting  only  by  individuals.  There  the  plaintiff 
was  named  : here  a newspaper  only  was;  and  a question  may  be : who 
would  be  taken  to  have  been  meant,  not  merely,  who  was  actually 
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the  owner  of  the  paper?  But  the  spirit  of  the  new  practice 
seems,  and  has  always  seemed,  to  me  to  be  much  better  exemplified 
in  such  cases  as  Millington  v.  Loring  (1880),  6 Q.B.D.  190;  in 
which  Lord  Selborne,  L.C.,  said — 

The  rule  provides  that,  ‘ Every  pleading  shall  contain  as  con- 
cisely as  may  be  a statement  of  the  material  facts  on  which  the 
party  pleading  relies.^  If  those  words,  ‘ material  facts,’  are  to  be 
confined  to  matters  which  are  material  to  the  cause  of  action,  that 
is  to  say,  facts  which  must  be  proved  in  order  to  establish  the  exist- 
ence of  the  cause  of  action,  then  no  doubt  the  facts  in  this  para- 
graph were  not  properly  pleaded.  But  in  my  opinion  those  words 
are  not  so  confined,  and  must  be  taken  to  include  any  facts  which 
the  party  pleading  is  entitled  to  prove  at  the  trial.”  And  also 
that,  ^‘Assuming  that  these  allegations  are  untrue,  nothing  could 
embarrass  the  defendant  more  than  to  hear  of  them  for  the  first 
time  at  the  trial.  I think  therefore  that  substantial  justice  is  in 
favour  of  allowing  them  to  be  pleaded.” 

Baggallay,  L.J.,  expressed  himself  as  of  the  same  opinion. 

Brett,  L.J.,  added:  Now  before  the  Judicature  Act  they  could 

not  properly  have  been  pleaded;  then  can  they  be  pleaded  under 
Order  XIX.  of  that  Act?  I think  they  can.  It  is  true  that  they 
are  facts  which  are  not  necessary  to  establish  the  cause  of  action, 
but  they  are  facts  on  which  the  plaintiff  will  rely  at  the  trial. 
Then,  if  they  are  properly  pleadable  under  Order  XIX.,  they  can- 
rot  be  struck  out.  But  even  if  they  are  not  properly  pleadable 
under  that  order,  still  the  defendant  fails  in  shewing  that  the 
Court  has  any  jurisdiction  to  strike  them  out.  The  Court  has  no 
jurisdiction  to  strike  matters  out  unless  they  are  in  breach  of 
Order  XVII.,  rule  1;  that  is  to  say,  are  scandalous  or  tend  to 
embarrass,  prejudice,  or  delay  the  fair  trial  of  the  action.  The 
mere  fact  that  these  matters  state  a scandalous  fact  does  not  make 
tliem  scandalous  within  the  meaning  of  that  rule;  and  if,  as  is  the 
case,  they  may  be  given  in  evidence  at  the  trial,  the  allegation  of 
them  in  the  pleadings  cannot,  in  my  judgment,  tend  to  embarrass 
the  defendant.” 

Whether  admissible  in  evidence  at  the  trial  or  not,  they,  with 
the  other  questions  discussed  on  this  motion,  pertain  to  the  trial, 
not  to  an  application  in  a Master’s  chambers. 

And  that  that  is  so  is  made  plain  by  a recent  case  which  could 
not  have  been  brought  to  the  attention  of  the  IMaster  and  was  not 
referred  to  in  the  argument  before  me. 

The  action  of  Godman  v.  Times  Publishing  Co.  Ltd.,  [1'926’|  2 
K.B.  273,  was  brought  to  recover  damages  for  an  alleged  libel,  in 
a published  article  which,  it  was  alleged,  charged  the  plaintiff  with 
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conspiracy  to  defraud  insurers  of  a cargo,  on  the  plaintiff’s  vessel 
Veronica,”  by  arranging  a pretended  piracy  of  it.  The  defend- 
ants, in  their  particulars  of  their  plea  of  justification,  alleged  two 
other  instances,  of  the  same  character,  regarding  two  other  named 
vessels,  as  well  as  the  Veronica.”  The  Master  at  chambers  made 
an  order  striking  out  the  statements  regarding  the  two  other  ves- 
sels; and  a Judge  at  chambers  affirmed  that  order.  The  Court  of 
Appeal  set  the  order  aside,  holding  that  the  questions  involved  were 
not  proper  ones  for  consideration  at  chambers.  Bankes,  L.J., 
speaking  of  the  allegations  as  to  the  two  other  vessels,  said  (p. 
282)  : Whether  they  are  to  be  admitted  in  evidence  or  not  is  a 

matter  to  be  decided  by  the  Judge  at  the  trial  when  the  question 
comes  up  for  decision;  it  can  hardly  be  decided  by  a Master  or  a 
Judge  in  chambers  on  an  application  to  strike  out  particulars;” 
and  he  added  (p.  283)  that,  in  his  opinion,  ^ffit  would  be  an  injus- 
tice to  the  appellants  if  they  were  at  this  stage  to  be  shut  out  from 
alleging  in  the  particulars  of  their  plea  of  justification  the  facts 
and  matters  contained  in  the  paragraphs  which  have  been  struck 
out  by  the  learned  Master  and  the  learned  Judge.”  Scrutton,  L.J., 
said  that  the  questions  of  discovery  and  of  the  admissibility  of 
the  facts  as  evidence. at  the  trial  must  be  decided  by  the  appropriate 
tribunals.” 

The  order  appealed  against  must  be  set  aside;  but,  so  that  the 
hands  of  the  Judge  at  the  trial  shall  not  be  tied,  and  to  leave  no 
ground  for  contention  that  they  are,  the  motion  to  strike  out,  and 
all  matters  in  connection  with  it,  including  the  question  of  costs 
of  this  motion,  are  enlarged  until  the  trial  of  the  action,  there  to  be 
dealt  with  in  such  manner  as  the  presiding  Judge  may  deem  proper. 
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[GRANT,  J.] 

Hogan  v.  Italian  Mosaic  and  Tile  Co.  Ltd. 

Costs — Action  for  'Negligence — Jury — Findings  of  Negligenee  and  Con- 
tributory Negligence — Apportionment  of  Damages — Whether  Costs 

Apportionable  also — Absence  of  Special  Circumstances. 

In  an  action  to  recover  damages  for  negligence,  the  jury  found  negli- 
gence on  the  part  of  the  defendants  and  contributory  negligence  on 
the  part  of  the  plaintiff,  fixing  the  degrees  of  fault  at  75  per  cent, 
attributable  to  the  defendants  and  25  per  cent,  to  the  plaintiff.  The 
total  damages  assessed  to  the  plaintiff  were  $2,700:  — 

Held,  that  the  costs  of  the  action  should  not  be  divided  in  the  same 
proportion  as  the  degrees  of  fault:  the  plaintiff,  being  entitled 

to  judgment  for  $2,025,  should  have  his  full  costs  of  the  action,  just 
as  If  there  had  been  no  finding  of  contributory  negligence. 

The  plaintiff  might,  in  the  exercise  of  the  Court’s  discretion  in  special 
circumstances,  be  deprived  of  his  costs  in  whole  or  in  part;  but  no 
such  circumstances  existed  in  this  case. 

Motion  by  the  defendants  to  vary  as  to  costs  the  judgment  pro- 
nounced by  Grant,  J.,  at  the  trial  (with  a jury)  of  an  action  for 
damages  for  injury  caused  to  the  plaintiff  by  a motor  truck  of  the 
defendants  by  which  he  was  struck  and  injured  when  crossing  a 
highway  on  foot,  by  reason,  as  he  alleged,  of  the  negligence  of  the 
driver  of  the  truck. 

The  motion  was  heard  by  Grant,  J.,  as  in  Court. 

T.  J.  Agar,  K.C.,  for  the  defendants. 

T.  S.  Elmore,  for  the  plaintiff. 

January  6.  Grant,  J. : — An  action  tried  with  a jury  at  the 
Toronto  assizes,  in  which  the  usual  questions  were  submitted  to  the 
jury.  The  jury  found  negligence  on  the  part  of  the  defendants 
and  contributory  negligence  on  the  part  of  the  plaintiff,  fixing  the 
degrees  of  fault  at  75  per  cent,  attributable  to  the  defendants  and 
25  per  cent  to  the  plaintiff.  Tlie  total  damages  assessed  to  the 
plaintiff  were  $2,700. 

The  question  whether  or  not  the  costs  of  the  action  should  be 
divided  in  the  same  proportion  as  were  the  degrees  of  fault  has 
now  been  raised  by  the  defendants.  Tliere  appears  to  be  no  definite 
or  settled  practice  upon  tlie  point.  It  appears  to  me  that  inasmuch 
as  under  the  existing  law  the  plaintiff  is  found  entitled  to  recover 
in  the  present  case  $2,025,  a sum  whicli  is  not  witliin  the  ordinary 
jurisdiction  of  the  lower  court,  he  ought  (in  the  absence  of  special 
circumstances  justifying  the  exercise  of  the  Court's  dis(*retion)  to 
be  given  the  costs  of  the  action,  the  bringing  of  which  has  been 
7 — GO  O.L.R. 
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declared,  by  the  jury,  to  have  been  justified.  Not  the  amount 
actually  claimed  but  the  amount  recovered  determines  the  scale  of 
costs,  subject  to  the  exercise  by  the  Court  of  its  discretion  under 
special  circumstances.  There  does  not  appear  to  me  to  be  any 
difference,  with  regard  to  the  matter  of  costs,  between  the  recovery 
by  the  plaintiff  in  the  case  at  bar  of  $2,025,  being  75  per  cent,  of 
the  total  damages,  and  the  recovery  by  him  of  a verdict  for  $2,025 
without  any  finding  of  contributory  negligence  at  all. 

I have  consulted  some  of  my  brethren  and  found  that  the  above 
is  in  accordance  with  their  views. 

It  is  quite  possible  that,  in  an  exceptional  case  in  which,  per- 
haps, a plaintiff,  by  some  misconduct  or  unfair  or  improper  allega- 
tion, has,  in  the  opinion  of  the  trial  Judge,  forfeited  his  right  to 
costs,  the  Court  would  exercise  its  discretion  by  refusing  costs  in 
whole  or  in  part.  The  present  is  not  such  a case,  nor  is  it  one  in 
which,  in  my  judgment,  I should  interfere  with  the  usual  dispo- 
sition. 

The  plaintiff  will,  therefore,  recover  the  full  costs  of  the  action, 
as  the  record  is  endorsed.  No  additional  costs  will  be  allowed  in 
respect  of  this  application. 


[APPELLATE  DIVISION.] 

Beatt  V.  Township  of  Malden. 

Profit  a Prendre — Grant  and  Sale  of  “all  the  Sand  and  Gravel"  upon  a 
Pareel  of  Land,  with  Right  of  Access — Interest  m Land — Accretions 
— Time  for  Exercise  of  Right — Omission  to  Specify  in  Instrument — 
Duration  of  Grant — Reasonable  Time — Termination  of  Right. 

By  an  instrument  in  writing  executed  by  B.  in  July,  1909,  he  granted 
and  sold  to  the  defendant  corporation  “all  the  sand  and  gravel  and 
right  of  way  thereto  . . . upon  his  lot  . . . and  a right  of  ingress 
egress  and  regress  to  all  this  gravel  and  sand  until  it  is  all  gone.  . . . 
This  agreement  is  to  be  in  full  force  and  virtue  until  .“  The 

defendant  corporation  had  removed  large  quantities  of  sand  and 
gravel  from  the  lot  and  claimed  a perpetual  right  to  do  so.  The 
parties  contemplated  the  use  by  the  corporation  of  accretions  made 
to  the  sand  and  gravel  upon  the  lot  by  the  action  of  the  waters  of  a 
lake.  By  this  action  launched  in  April,  1926,  the  representatives  of 
B.  sought  to  have  the  instrument  declared  to  be  no  longer  in  force 
and  consequent  relief:  — 

Held,  that  the  grant  was  a profit  d prendre,  as  distinguished  from  an 
easement,  and  conferred  an  interest  in  the  land. 

The  grant  was  not  intended  to  be  in  perpetuity,  but  only  for  a limited 
period,  which  by  mistake  the  parties  omitted  to  state  in  the  instru- 
ment. 

It  was  contended  that  the  grant,  being  made  in  contemplation  of  accre- 
tions, was  to  continue  so  long  as  sand  and  gravel  should  be  deposited 
upon  the  land  by  the  action  of  the  waters:  — 
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Held,  that,  in  the  absence  of  an  express  stipulation  as  to  time,  the  grant 
was  to  be  construed  as  one  for  a reasonable  time;  a reasonable 
time  had  elapsed  before  the  action  was  begun;  and  the  rights  of  the 
defendant  corporation  had  been  determined. 

Craig  v.  Craig  (1878),  2 A.R.  583,  Nosotti  v.  Auerdach  (1898),  79  L.T.R. 
413,  and  Dolan  v.  Baker  (1905),  10  O.L.R.  269,  applied. 

Actiox  for  reformation  of  a written  agreement  and  for  other 
relief. 

The  action  was  tried  before  Weight,  J.,  without  a jury,  at 
Sandwich. 

F.  A.  Hough,  for  the  plaintiff  Barbara  Euth  Bratt. 

R.  S.  Rodd,  for  the  plaintiff  Elizabeth  H.  Bratt. 

E.  C.  Aivrey  and  B.  H.  Furlong,  for  the  defendant  township 
corporation. 

January  7.  AVright,  J.  : — In  this  action  the  plaintiffs  claim 
to  have  a written  agreement  made  between  the  defendant  corpora- 
tion and  one  Alfred  Bratt,  of  the  township  of  Malden,  in  the 
county  of  Essex,  farmer,  deceased,  and  dated  on  or  about  the  3rd 
July,  1909,  amended,  and  for  an  order  that  the  said  agreement  be 
delivered  up  to  be  cancelled  and  the  registration  vacated,  and  for 
an  injunction,  a mandamus,  and  damages. 

The  agreement  referred  to  was  made  between  Alfred  Bratt,  who 
was  then  the  owner  of  lot  59  in  the  7th  concession  of  the  township 
of  Malden,  in  the  county  of  Essex,  fronting  on  Lake  Erie.  The 
material  parts  of  the  agreement  are  as  follows : — 

The  said  party  of  the  first  part  doth  grant  and  sell  unto  the 
said  parties  of  the  second  part  all  the  sand  and  gravel  and  right  of 
way  thereto  as  hereinafter  described  upon  his  lot  known  as  the 
middle  part  of  lot  ETo.  59  in  the  7th  concession  in  the  said  town- 
ship of  Malden  described  as  follows  . . . and  a right  of  ingress 
egress  and  regress  to  all  this  g7'avel  and  sand  untU  it  is  all  gone 
as  now  staked  out  commencing  at  the  Lake  road  . . . The  dirt 
or  earth  may  be  taken  from  either  side  of  the  said  lot  to  grade  up 
the  roadway  and  for  all  bridging  purposes  in  grading  up  the  said 
road  to  said  sand  and  gravel  pit  but  not  to  interfere  with  any  tile 
drainage  existing  at  the  time  of  grading  . . . This  agreement 

is  to  be  in  full  force  and  virtue  until 

This  artless  document  has  had  the  usual  result  of  bringing 
about  this  litigation. 

At  the  time  the  agreement  was  entered  into,  there  was  some 
sand  and  gravel  on  the  beach  and  from  time  to  time  accretions  to 
this  deposit  ivere  made  by  the  action  of  the  waters  of  Lake  Erie, 
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so  that  since  the  date  of  the  agreement  a very  large  quantity  of  sand 
and  gravel  has  been  so  deposited,  and  the  defendant  corporation 
has  used  the  same  for  the  purpose  of  road  repair  and  construction. 
It  apparently  was  in  the  contemplation  of  the  parties  at  the  time 
that  there  would  be  very  considerable  accretions  to  the  deposit  of 
sand  and  gravel  from  the  causes  already  mentioned,  and  it  was 
never  the  intention  of  the  parties  that  the  amount  of  sand  and 
gravel  covered  by  the  agreement  should  be  restricted  to  the  quanti- 
ties that  were  deposited  on  this  land  at  the  date  of  the  agreement. 

As  already  stated,  the  defendant  corporation  has  removed  large 
quantities  of  this  sand  and  gravel  and  now  claims  a perpetual  right 
to  remove  the  same. 

For  the  plaintiffs  it  is  contended:  (1)  that  the  grant  is  void  for 
uncertainty  and  as  being  for  an  indefinite  period;  (2)  that  it  was 
clearly  in  contemplation  of  all  parties  to  the  agreemeent  that  there 
should  be  a limited  time  for  the  removal  of  the  sand;  (3)  that,  in 
the  absence  of  a provision  as  to  time,  the  rights  of  the  defendant 
corporation  should  be  exercised  in  a reasonable  time,  and  that  such 
reasonable  time  has  elapsed. 

It  appears  clear  that  this  grant  is  of  a profit  a prendre,  as  dis- 
tinguished from  an  easement,  and  as  such  would  amount  to  an 
interest  in  land. 

Dealing  first  with  the  contention  of  the  defendant  that  the 
grant  is  perpetual,  I accept  the  view  of  the  law  stated  by  the  late 
Chief  Justice  Thomas  Moss  in  Craig  v.  Craig  (1878),  2 A.R.  583, 
at  p.  5'92,  that  in  an  instrument  relating  to  or  purporting  to  grant 
an  easement  the  absence  of  a provision  as  to  time  does  not  neces- 
sarily mean  that  the  grant  is  in  perpetuity,  and  that  in  determining 
the  duration  of  the  grant  the  surrounding  circumstances  and  the 
relations  of  the  parties  may  be  taken  into  account. 

In  the  present  case  the  wording  of  the  document  would  appear 
to  shew  that  it  was  not  intended  to  be  perpetual.  The  phrase 
•Amtil  it  is  all  gone  would  lead  to  tliat  conclusion.  Also  the 
uncom])leted  clause,  ‘Ahis  agreement  to  be  in  full  force  and  virtue 
until  favours  a like  inference.  It  would,  in  my 

view,  be  unreasonable  to  assume  that  the  grantor  ever  intended  to 
impose  a burden  on  the  owner  of  the  lands  for  all  time.  Had  this 
been  the  intention  of  the  parties  the  agreement  would  most  likely 
have  taken  the  form  of  a deed  of  the  ])arcel  in  question  in  fee 
sim[)le. 

Viewing  all  the  circumstances,  I am  of  the  opinion  that  the 
grant  was  not  intended  to  be  in  perpetuity,  but  only  for  a limited 
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period,  which  by  accident  or  mistake  was  omitted  to  be  stated  in 
the  deed. 

In  arriving  at  this  conclusion  I am  not  overlooking  the  con- 
tention of  counsel  for  the  defendant  to  the  effect  that  it  was  in 
contemplation  of  the  parties  that  there  would  be  from  time  to  time 
accretions  of  sand  and  gravel,  and  that  the  agreement  was  made 
in  contemplation  of  such  a condition,  and  therefore  ought  to  con- 
tinue so  Jong  as  sand  and  gravel  were  washed  or  deposited  upon 
the  lands  by  the  action  of  the  waters  of  Lake  Erie. 

The  question  as  to  the  duration  of  the  grant  or  agreement,  if 
it  is  not  a perpetual  grant,  now  remains  to  be  determined.  The 
principle  to  be  applied  in  deciding  this  is,  I think,  that  enunciated 
by  Mr.  Justice  Bruce  in  Nosotti  v.  Auerbach  (1898),  79  L.T.R.  413, 
at  p.  414  : — 

When  all  the  terms  of  an  agreement  are  stated  except  the 
term  as  to  the  time  when  it  is  to  be  carried  out  and  there  is  no 
expressed  stipulation  as  to  time,  then  in  the  case  of  agreements 
relating  to  the  sale  of  real  property  as  well  as  in  the  case  of  agree- 
ments relating  to  the  sale  of  personal  property,  it  is  an  implied 
term  that  the  agreement  is  to  be  performed  within  a reasonable 
time.^^ 

The  principle  of  this  decision  was  applied  and  approved  in  our 
own  Courts  in  Dolan  v.  Balcer  (1905),  10  O.L.R.  259,  and  com- 
mends itself  to  me  as  the  proper  rule  to  be  applied  in  the  present 
case.  The  subject-matter  in  Dolan  v.  Baker  was  trees  and  timber 
which  were  then  on  the  lands,  and  which  might  be  increased  by 
natural  growth,  so  that  it  would  not  be  exactly  parallel  to  the  facts 
in  the  present  case,  where  it  was  contemplated  that  in  the  future 
there  would  be  accretions  as  distinguished  from  natural  growth. 
Notwithstanding  this  difference,  I think  the  same  principle  should 
be  applied. 

This  naturally  leads  to  the  question  as  to  what  in  the  present 
case  was  a reasonable  time  for  the  operation  of  the  agreement. 
Almost  17  years  had  elapsed  from  the  date  of  the  agreement,  the 
3rd  July,  1909,  to  the  issue  of  the  writ,  the  15thi  April,  1926,  and 
in  my  view  this  period  was  more  than  a reasonable  time  for  the 
defendant  corporation  to  exercise  its  rights. 

In  view  of  these  findings,  it  follows  that  the  rights  of  the 
defendant  corporation  liave  been  determined,  and  that  the  corpora- 
tion is  no  longer  entitled  to  remove  sand  or  gravel  or  make  any 
entry  upon  the  lands. 

The  evidence  at  the  trial  shewed  that  the  defendant  corpora- 
tion had  assumed  to  lease  the  lands  to  a tenant,  John  Ferris  jun.. 
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who  erected  certain  buildings  on  the  same;  he  paid  the  defendant 
one  year’s  rent,  $4:0,  and  another  year’s  rent  would  be  due  on  the 
1st  March,  1927. 

It  was  conceded  by  counsel  for  the  defendant  corporation  that 
the  defendant  corporation  had  no  such  rights  as  claimed  by  it,  and 
that  these  acts  were  entirely  unauthorised. 

The  plaintiff  Elizabeth  H.  Bratt  was,  by  a judgment  of  Mr. 
Justice  Lennox  dated  the  14th  June,  1926,  declared  entitled  to 
dower  in  the  lands  in  question  among  other  lands,  and  on  her 
behalf  it  was  contended  that  the  agreement  in  question  was  not 
operative  as  against  her.  In  view  of  my  findings,  I do  not  think 
it  necessary  to  discuss  this  question. 

There  will  be  judgment  declaring  that  the  agreement  is  no 
longer  in  force  and  ordering  the  defendant  to  remove  the  buildings 
erected  on  the  lands.  The  plaintiffs  will  also  be  entitled  to  an 
injunction  restraining  the  defendant  corporation  from  further 
entering  upon  the  said  lands  or  removing  sand  or  gravel  therefrom, 
but  this  will  be  subject  to  the  right  of  the  defendant  to  remove  the 
buildings  wdthin  30  days  from  the  date  of  this  judgment.  The 
plaintiffs  will  also  be  entitled  to  the  rents  already  paid  by  the 
tenant  or  accruing  due  from  him.  If  the  amount  of  these  rents 
cannot  be  agreed  upon,  there  wdll  be  a reference  to  the  Local  Master 
at  Windsor  to  fix  the  amount. 

The  plaintiffs  will  be  entitled  to  their  costs  of  action. 

The  defendant  corporation  appealed  from  the  judgmenr  of 
VfmGiiT,  J. 

February  18.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  IIodgins,  Ferguson,  and  Smith,  JJ.A. 

Furlmig,  for  the  appellant  corporation. 

J.  II.  Bold,  K.C.,  for  the  plaintiffs,  respondents. 

The  Couut,  at  the  conclusion  of  the  hearing,  dismissed  the 
appeal  with  costs,  for  the  reasons  assigned  by  the  trial  Judge. 
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Municipal  Corporations  — Expropriation  of  Land  — Compensation — In- 
jurious Affection  of  Lands — Award — Motions  to  Remit  to  Arbitra- 
tors— Errors  Appearing  upon  Face  of  Award — Evidence  Taken  by 
Arbitrators  not  before  Court — Expropriating  By-laws — Award  not 
in  Aceordance  with — Lands  in  Subdivisions  — Opening  Streets  — 
Effect  of — Restrictive  Covenants  of  Grantees  of  Lands — Breach — 
Enforcement — Nature  of  Obligation  Created  by  Covenants — Quasi- 
easement— Costs  of  Arbitration — Solieitors’  Fees — Reference  back 
to  Arbitrators — Costs  of  Motions — Consolidated  Municipal  Act, 
1922,  secs.  321(b),  325,  3U- 

An  area,  called  “ P.B.  subdivision,”  Avas  laid  out  for  summer  residences 
on  the  north  shore  of  a lake.  The  area  was  divided  into  two  tiers 
of  lots,  by  a reserved  strip  of  land  running  from  east  to  west  parallel 
to  the  shore.  The  lots  were  numbered  consecutively  from  1 to  20, 
beginning  at  the  east,  those  south  of  the  reserved  strip  being  desig- 
nated as  “ lA.,”  “ 2A.,”  and  so  on,  and  those  north  as  “ IB.,  “ 2B.,” 
and  so  on.  Between  lots  10  and  11  was  another  reserved  strip,  called 
lot  21A.  Each  owner  of  a lot  in  tier  A.  owned  also  the  lot  of  the 
corresponding  number  in  tier  B.  The  area  was  bounded  on  the 
north  by  S.-avenue  and  on  the  east  by  B. -avenue.  North  of  S.-avenue 
and  immediately  opposite  P.B.  subdivision  were  21  lots  laid  out  on 
plan  88  with  frontages  on  S.-avenue.  These  were  numbered  from 
1 to  21,  commencing  at  B. -avenue,  and  were  designated  by  the  letter 
D.,  each  lot  D.  being  of  the  same  width  as  lot  B.  of  the  correspond- 
ing number  opposite  to  it  in  P.B.  subdivision.  To  the  west  of  that 
subdivision  a side-road  ran  north  from  the  lake.  Between  this  side- 
road  on  the  west  and  B. -avenue  on  the  east,  and  north  of  S.-avenue, 
a tract  of  land  called  ” S.-point  ” was  laid  out  in  small  building  lots 
according  to  plans  93:  and  94.  The  land  shewn  on  plan  88  was  laid 
out  by  a company  promoted  by  the  owners  of  P.B.  subdi\ision.  The 
same  company  acquired  the  land  lying  between  the  subdivision  and 
the  waters  of  the  lake,  and  granted  to  each  owner  of  a lot  in  the 
subdivision  the  parcel  lying  between  his  lot  A.  and  the  water’s  edge, 
and  also  the  lot  D.  according  to  plan  88,  bearing  the  same  number 
as  his  lots  A.  and  B.  In  the  deeds  of  conveyance  each  grantee  cove- 
nanted with  the  land  company  and  for  the  benefit  of  the  other  own- 
ers of  lots  in  P.B.  subdivision,  and  with  the  expressed  intent  that 
the  burden  of  the  covenant  should  run  with  the  land  and  that  the 
covenant  might  be  enforced  by  the  other  owners,  to  the  effect  that 
no  structure  should  be  erected  on  the  covenantor’s  lot  D.  other  than 
certain  specified  buildings,  also  that  the  use  and  occupation  of  lot  D. 
should  be  limited  in  a manner  specified,  and  that  lot  D.  should  not 
be  used  as  a passage-way  in  connection  with  land  to  the  north  of 
it,  or  for  any  purpose  other  than  that  expressly  permitted. 

The  municipality  passed  by-laws  declaring  the  streets  shewn  on  plans 
93  and  94  to  be  public  highways  and  for  extending  two  of  the  streets 
southerly  across  the  lands  shewn  on  plan  88  to  S.-avenue,  and  ex- 
propriating for  the  extensions  lot  14D.  and  parts  of  lots  8D.  and  7D, 
The  streets  being  66  feet  in  width  and  the  lots  100  feet,  it  was 
enacted  by  the  expropriating  by-law  that  the  parts  of  lot  14D.  lying 
west  and  east  of  the  extension  might  be  sold  by  the  township  cor- 
poration. Offers  of  compensation  for  the  lands  expropriated  were 
made  to  and  rejected  by  the  respective  owners;  and,  they  having 
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made  claims  for  compensation  for  injurious  affection  of  their  lots 
A.  and  B.,  and  the  other  owners  of  lots  in  P.B.  subdivision  having 
made  claims  as  owners  of  their  respective  lots  A.,  B.,  and  D.,  and 
as  owners  of  “ an  interest  through  restrictions  and  covenants  in 
the  lands  expropriated,”  arbitrators  were  appointed  and  the  claims 
presented  were  dealt  with.  In  respect  of  lot  14D.  the  arbitrators 
awarded  a sum  of  money  to  the  owner  and  in  addition  ordered  the 
corporation  to  reconvey  to  her  the  parts  of  that  lot  not  used  for  the 
extension:  — 

Held,  upon  motions  by  both  the  corporation  and  the  owners  for  an 
order  referring  back  the  award,  that  the  arbitrators  had  in  effect 
attempted  to  change  the  by-law  from  one  for  the  expropriation  of 
100  feet  of  land  into  one  for  the  expropriation  of  66  feet  only  and 
to  award  compensation  on  the  footing  of  the  amended  by-law;  and 
the  award  should  be  remitted  to  the  arbitrators  to  fix  the  price  to 
be  paid  for  the  100  feet  actually  taken. 

The  arbitrators  also  awarded  that  compensation  at  the  rate  of  $200  a 
lot  be  paid  to  each  of  the  20  owners  of  land  in  the  plan  of  the  D. 
lots,  as  damages  occasioned  to  them  in  respect  of  their  lands  in  P.B. 
subdivision,  by  reason  of  the  opening  of  the  two  streets:  — 

Held,  that  the  municipality  by  opening  the  streets,  and  thus  devoting 
parts  of  lots  7D.,  8D.,  and  14D.  to  a purpose  for  which  the  owners 
of  these  lots  had  covenanted  not  to  use  them,  had  done  something 
which  if  done  by  the  owners  would  have  been  a breach  of  covenant. 
The  covenants  were  not  conditions,  which  might  (as  was  argued) 
be  unenforceable  because  in  one  respect  the  consideration  for  them, 
the  covenants  against  alienation,  was  illegal;  and,  not  being  con- 
ditions, there  was  no  reason  why  the  breach  of  them  should  not  be 
ground  for  an  action  for  damages. 

It  was  contended  on  behalf  of  the  municipality  that  because  the  lots 
in  P.B.  subdivision  were  separated  from  the  D.  lots  by  S.-avenue, 
and  because  the  titles  to  the  two  sets  of  lots  were  derived  from  sepa- 
rate conveyances,  there  was  no  “ common  holding  ” of  a D.  lot  and 
the  A.  and  B.  lots  bearing  the  same  number,  and  that  work  done 
upon  a D.  lot  could  not  affect  any  A.  or  B.  lot:  — 

Held,  that,  the  question  before  the  Court  not  being  whether  the  evi- 
dence supported  the  award  as  it  would  be  upon  an  appeal,  but  merely 
whether  error  was  apparent  upon  the  face  of  the  award,  and  there 
being  nothing  to  support  a suggestion  that  the  kind  of  damage  for 
which  compensation  may  be  awarded  under  sec.  325  of  the  Consoli- 
dated Municipal  Act,  1922,  would  not  follow  necessarily  upon  the 
exercise  of  the  corporate  power  to  establish  the  streets,  and  since 
but  for  the  statute  the  act  would  have  been  actionable,  the  conten- 
tion failed. 

In  the  case  of  the  owners  whose  D.  lands  were  taken,  although  those 
lands  were  separated  from  the  lands  of  the  same  owners  in  P.B.  sub- 
division, the  D.  lands  were  a useful  adjunct  to  the  A.  and  B.  lands, 
and  the  case  of  these  owners  was  covered  by  the  decision  in  Sisters 
of  Charity  of  Rockingham  v.  The  King,  [1922]  2 A.C.  315. 

The  right  of  the  owners  of  the  A.  and  B.  lots  to  enforce  the  covenant 
of  the  owner  of  a D.  lot  against  using  the  D.  lot  for  one  of  the  pro- 
hibited purposes  was  in  reality  no  true  easement  such  as  is  referred 
to  in  sec.  321  (&)  of  the  Act,  but  only  a right  possessing  some  of  the 
characteristics  of  an  easement ; it  “ inhered  in  or  was  annexed  to  ” 
the  dominant  tenement,  the  A.  and  B.  lots;  when  it  was  destroyed 
something  was  taken  from  the  A.  and  B.  lots — something  less  than 
“land  ” within  the  meaning  of  sec.  325;  but  the  taking  of  It  was 
an  injury  to  the  land  resulting  necessarily  from  the  exercise  of  the 
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powers  of  the  corporation;  and  the  right  to  compensation  was  clear 
upon  this  ground  also. 

Review  of  the  authorities  dealing  with  the  nature  of  the  obligation 
created  by  a restrictive  covenant. 

No  effect  could  be  given  to  the  suggestion  that  if  damage  was  caused 
to  the  lots  some  of  the  claimants  must  have  suffered  more  than  the 
others,  and  that  it  could  not  be  right  that  each  should  have  $200, 
as  awarded.  But,  there  being  no  appeal  and  no  evidence  before  the 
Court,  there  was  nothing  upon  which  to  base  a statement  that  there 
was  clear  error  in  awarding  as  much  as  $200  in  respect  of  any 
given  lot,  and  nothing  to  support  a claim  for  a reference  back  to 
increase  the  amounts. 

The  arbitrators  ordered  the  municipality  to  pay  the  costs  of  the  arbi- 
tration, but  directed  that  solicitors’  fees  should  not  be  included:  — 

Held,  that,  while  by  sec.  344  of  the  Act  the  arbitrators  are  given  a 
discretion  as  to  the  scale  upon  which  the  costs  are  to  be  taxed,  the 
discretion  is  a legal  one  and  subject  to  the  rule  that  if  the  claim- 
ants have  been  guilty  of  no  misconduct,  omission,  or  neglect, 
such  as  would  induce  the  Courts  to  deprive  them  of  their  costs,  the 
unsuccessful  party  (in  this  case  the  municipality)  ought  to  bear  the 
whole  costs  of  the  arbitration. 

In  re  Pattullo  and  Town  of  Orangeville  (1899),  31  O.R.  192,  followed. 

A reference  back  being  necessary  on  account  of  the  error  of  the  arbi- 
trators in  respect  of  lot  14D.,  the  award  was  set  aside  and  all  the 
matters  referred  to  the  arbitrators  for  reconsideration  and  deter- 
mination. 

The  substantial  success  upon  the  motions  being  with  the  claimants, 
their  costs  should  be  paid  by  the  municipality. 
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Cross-motions  by  the  township  corporation  and  the  owners  to 
refer  back  the  award  made  by  arbitrators  appointed  to  determine, 
pursuant  to  sec.  325  of  the  Consolidated  Municipal  Act,  1922  (12 
t 13  Geo.  V.  ch.  72),  the  compensation  to  be  made  for  certain  land 
expropriated  and  for  certain  other  land  injuriously  affected  by  the 
exercise  of  the  corporate  power  of  extending  certain  streets. 

September  30  and  October  1,  1926.  The  motions  were  heard 
by  Rose,  J.,  in  the  Weekly  Court,  Toronto. 

G.  W.  Mason,  K.C.,  for  the  Corporation  of  the  Township  of 
Bertie. 

L.  B.  Spencer,  for  the  landowners. 

January  12,  1927.  Rose,  J.  : — ''Prospect  Bay  Subdivision,” 
part  of  the  broken  front  concession  in  the  township  of  Bertie,  on 
the  north  shore  of  Lake  Erie,  is  an  area  laid  out  for  summer  resi- 
dences. It  lies  between  the  beach,  which  forms  its  southern  bound- 
ary, and  Sunrise-avenue,  which  is  the  concession-road  between  the 
broken  front  concession  and  the  first  concession.  Its  eastern 
boundary  is  a public  road  called  Bernard-avenue,  running  north 
from  the  lake  across  the  concession  road.  It  measures  2,000  feet 
from  east  to  west,  while  its  depth,  between  the  concession  road  and 
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the  beach,  varies  from  about  500  to  about  900  feet.  It  is  divided 
into  two  tiers  of  lots  by  a reserved  strip  of  land  15  feet  in  width 
running  from  east  to  west  parallel  to  the  shore  of  the  lake.  The 
lots  are  numbered  consecutively  from  1 to  20,  beginning  at  the  east,, 
those  south  of  the  reserved  strip  being  designated  by  the  letter  A. 
(^nA.’^  etc.)  and  those  lying  north  of  the  reserved  strip  being 
designated  by  the  letter  B.  Between  lots  10  and  11  is  another 
reserved  strip,  30  feet  in  width,  called  lot  21  A.  Each  of  the  lots 
(except  this  reserved  lot  21  A.  and  lot  20,  which  is  70  feet  wide) 
has  thus  a frontage  of  100  feet  on  the  concession-road  or  on  the 
beach.  Each  owner  of  a lot  in  tier  A.  owns  also  the  lot  of  the 
corresponding  number  in  tier  B. 

North  of  Sunrise-avenue  and  immediately  opposite  Prospect 
Bay  Subdivision  are  21  lots  200  feet  deep  laid  out  on  a plan  (88), 
with  frontages  on  Sunrise-avenue.  These  are  numbered  from  1 to 
21,  commencing  at  the  east  (Bernard-avenue),  and  they  are  desig- 
nated by  the  letter  D.,  each  lot  D.  being  of  the  same  width  as  the- 
lot  B.  of  the  corresponding  number  opposite  to  it  in  Prospect  Bay 
Subdivision. 

There  is  a side  road  called  Burleigh-road  running  north  from 
the  lake  at  a point  some  600  feet  west  of  Prospect  Bay  Subdivision. 
Between  Burleigh-road  on  the  west  and  Bernard-avenue  on  the 
east,  and  north  of  Sunrise-avenue,  there  is  a large  tract  of  land 
called  Sunrise  Point,  laid  out  in  small  building  lots  according  to 
plans  93  and  94.  West  of  plan  88,  the  southerly  limit  of  Sunrise 
Point  is  Sunrise-avenue,  but  for  the  2,000  feet  measured  westerly 
from  Bernard-avenue  the  southerly  limit  of  Sunrise  Point  is  plan 
88.  In  Sunrise  Point  there  are  many  streets.  Those  of  them  that 
run  east  and  west  lead  into  Burleigh-road  and  Bernard-avenue; 
but  until  the  municipality  made  the  extensions  which  have  given 
rise  to  these  proceedings  only  one  of  the  streets  running  north  and 
south  led  into  Sunrise-avenue,  this  one  being  Gordon-avenue,  which 
lies  immediately  to  the  Avest  of  the  west  limit  of  plan  88  (which 
limit  corresponds  with  a projection  northerly  of  the  west  limit  of 
Prospect  Bay  Subdivision).  The  other  streets  running  from  north 
to  south — Wells-avenue  and  Willson-avenue — ended  at  the  nortli 
limit  of  plan  88.  Not  even  Gordon-avenue  extended  southerly 
across  Sunrise-avenue. 

Tlie  land  shewn  on  plan  88  was  acquired  and  laid  out  by  the 
Beulah  Land  Company  Limited,  a company  promoted  by  the  own- 
ers of  the  land  in  Prospect  Bay  Subdivision.  The  same  company 
acquired  also  the  land  lying  between  the  subdivision  and  the  waters 
of  the  lake,  and  proceeded  to  grant  to  each  owner  of  lots  in  the 


LX.] 


ONTAEIO  LAW  KEPOETS. 


m 


subdivision  the  parcel  lying  between  his  lot  and  the  water’s 

edge,  and  also  the  lot  according  to  plan  88,  bearing  the  same 
number  as  his  lots  ‘^A.”  and  The  deeds  of  conveyance  all 

followed  the  same  form,  and  each  grantee  covenanted  with  the  land 
company  and  for  the  benefit  of  the  other  owners  of  lots  in  Prospect 
Bay  Subdivision  and  with  the  expressed  intent  that  the  burden  of 
the  covenants  should  run  with  the  land  granted  to  him  and  that 
the  covenants  might  be  enforced  by  such  other  owners,  to  the  effect 
(1)  that  no  structure  should  be  erected  on  the  covenantor’s  lot  D. 
except  one  dwelling-house,  barn  or  garage,  (2)  that  no  dwelling- 
house  erected  on  such  lot  should  be  occupied  by  others  than  the  fam- 
ily of  a person  employed  by  the  owner  of  the  covenantor’s  lots  A.  and 
B.,  (3)  that  the  lot  D.  should  not  be  leased  or  transferred  except 
for  use  with  the  corresponding  lots  A.  and  B.,  and  (4)  that  the  lot 
D.  should  not  be  used  as  a drive-way  or  passage-way  from,  in  or 
any  manner  in  connection  with,  land  lying  to  the  north  of  it,  or 
for  any  other  purpose  than  above  expressly  permitted.” 

The  municipality  in  1924  passed  by-laws  declaring  the  streets 
shewn  on  plans  93  and  94  to  be  public  highways  and  for  extending 
Wells-avenue  and  Willson-avenuo  southerly  across  the  lands  shewn 
on  plan  88  to  Sunrise-avenue,  and,  for  the  extension  of  Wells- 
avenue,  expropriating  lot  14  D.  owned  by  Mrs.  Sullivan,  and,  for 
the  purpose  of  extending  Willson-avenue,  expropriating  42.4  feet 
of  lot  8D.  owned  by  Mrs.  Wiley  and  23.6  feet  of  lot  7D.  owned  by 
D.  B.  Levi.  The  streets  are  66  feet  in  width,  whereas  the  lots  are 
100  feet,  and  it  was  enacted  by  the  expropriating  by-law  that  the 
parts  of  lot  14D.  lying  west  and  east  of  the  extension  (respectively 
26.6  feet  and  7.4  feet  wide)  might  be  sold  by  the  corporation,  the 
remaining  66  feet  being  retained  for  a highway.  Offers  of  com- 
pensation for  the  lands  expropriated  were  made  to  Mesdames  Sulli- 
van and  Wiley  and  Mr.  Levi  and  w^ere  rejected;  and  the  persons 
mentioned  having  made  claims  for  compensation  for  injurious 
affection  of  their  lots  A.  and  B.,  and  the  other  owners  of  lots  in 
Prospect  Bay  Subdivision  having  made  claims  as  owners  of  their 
respective  lots  A.,  B.,  and  D.,  and  as  owners  of  an  interest  througli 
restrictions  and  covenants  in  the  lands  expropriated,”  arbitrators 
were  appointed  and  the  claims  presented  were  dealt  with.  Jto 
complaint  is  made  by  either  side  of  the  sums  awarded  to  Mrs.  Wiley 
and  Mr.  Levi  for  the  land  taken  from  lots  8D.  and  7D. ; but  in 
dealing  with  lot  14D.  the  arbitrators  awarded  a sum  of  money 
to  Mrs.  Sullivan  and  in  addition  ordered  the  municipality  to 
reconvey  to  her  the  26.6  feet  and  the  7.4  feet  lying  outside  the 
limits  of  Wells-avenue  as  extended,  and  they  decreed  that  the  7.4 
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feet  should  be  exempt  from  taxation,  thus  in  effect  attempting 
to  change  the  by-law  from  one  for  the  expropriation  of  100  feet  of 
land  into  one  for  the  expropriation  of  66  feet  and  to  award  com- 
pensation on  the  footing  of  the  amended  by-law,  and  it  is  admitted 
that  the  award  must  be  remitted  to  the  arbitrators  so  that  they  may 
proceed  to  award  compensation  for  (i.e.,  to  fix  the  price  to  be  paid 
for)  the  100  feet  of  land  actually  taken.  The  arbitrators  also 
awarded  that  compensation  at  the  rate  of  $200  a lot  be  paid  to 
each  of  the  20  owners  of  land  in  plan  88  ” (i.e.,  the  plan  of  the 
lots)  ^^as  damages  occasioned  to  these  owners  of  land  owned 
by  them  in  plan  68  (i.e.,  the  plan  of  Prospect  Bay  Subdivision) 

^^by  reason  of  the  opening  of  these  two  streets.’^  Both  sides 
attack  this  part  of  the  award.  The  owners  say  that  the  sums 
awarded  are  insufficient,  while  the  township  contends  that  nothing 
is  recoverable,  and  alternatively  that  even  if  some  or  all  of  the 
owners  are  entitled  to  compensation  they  cannot  all  have  been 
ijijured  equally.  The  arbitrators  ordered  the  township  to  pay  the 
costs,  but  they  directed  that  solicitors’  fees  should  not  be  included. 
The  owners  contend  that  there  was  no  right  in  the  arbitrators  to 
deprive  them  of  part  of  their  costs. 

The  main  question  in  the  case  is  of  course  that  as  to  the  com- 
pensation awarded  to  the  claimants  for  damages  occasioned  to 
these  owners  of  land  owned  by  them  in  plan  68  by  reason  of  the 
opening  of  these  two  streets.”  The  purpose  of  the  owners  of  lots 
in  Prospect  Bay  Subdivision  in  acquiring  the  lots  shewn  on 

plan  88  is  obvious.  They  were  the  owners  of  large  and  desirable 
residential  properties  running  down  to  the  lake-shore.  Behind 
them  was  a public  road  which  would  not  be  much  used  except  for 
through  ” east-bound  or  west-bound  traffic ; persons  coming  from 
the  west  to  the  lake-shore  would  be  likely  to  turn  south  into  Bur- 
leigh-road;  persons  coming  from  the  east  would  probably  turn 
when  they  reached  Bernard-avenue.  But  to  the  north  there  was  a 
large  area  of  land  laid  out  in  small  building  lots,  lots  with  a front- 
age of  35  feet;  if  that  district  developed  in  the  way  apparently 
contemplated  by  the  proprietors,  and  if  streets  were  opened  to  run 
into  Sunrise-avenue  where  it  forms  the  northern  boundary  of  Pros- 
pect Bay  Subdivision,  the  traffic  in  Sunrise-avenue  adjacent  to  Pros- 
})ect  Bay  Subdivision  would  be  increased  and  the  attractiveness  of 
the  subdivision  as  a place  for  summer  residences  would  be  dimin- 
ished. If  the  development  spread  from  Sunrise  Point  to  the  land 
shewn  on  plan  88,  and  small  houses  were  erected  facing  Sunrise- 
avenue,  there  would  be  a still  greater  alteration  of  the  character 
of  the  neighbourhood.  It  was  therefore  desirable,  in  order  to  pre- 
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serve  the  distinctive  features  of  Prospect  Bay  Subdivision,  to  estab- 
lish a sort  of  buffer  state  between  the  subdivision  and  Sunrise 
Point.  Possibly  the  prevention  of  the  erection  of  small  houses  fac- 
ing Sunrise-avenue  was  more  important  than  the  prevention  of  the 
increase  of  traffic,  but  it  is  easy  to  understand  the  desire  to  keep 
down  the  traffic,  and  there  is  no  mystery  about  the  reason  for  the 
covenant  that  the  lots  should  not  be  used  as  drive-ways  or 

passage-ways  from  or  in  any  way  in  connection  with  the  land  lying 
north  of  them;  indeed  all  of  the  covenants,  including  the  covenant 
that  the  lots  should  be  used  for  no  purposes  other  than  those 

expressly  permitted,  are  covenants  well  designed  to  preserve  the 
distinctive  characteristics  of  the  Prospect  Bay  lots.  But  the  muni- 
cipality by  opening  the  streets,  and  thus  devoting  parts  of  lots  7D., 
8D.,  and  14D.  to  a purpose  for  wdiich  the  owners  of  those  lots  had 
covenanted  not  to  use  them,  has  done  something  which  if  done  by 
the  owners  would  have  been  a breach  of  covenant,  and  the  arbitra- 
tors have  found  that  damage  has  been  caused  to  the  covenantees 
as  owners  of  the  and  lots.  The  evidence  upon  which 
the  award  was  based  is  not  before  the  Court,  but  it  is,  as  I have 
said,  likely  that  damage  has  been  done,  and  the  question  is  whether 
the  municipality  is  in  law  responsible  for  it. 

One  of  Mr.  Mason’s  contentions  is  that  the  restrictive  covenants 
were  unenforceable  as  against  the  covenantors  because  based  upon 
a consideration  which  was  in  part  illegal,  and,  therefore,  that  it 
cannot  be  said  that  the  municipality  has  done  an  act  which,  if 
done  by  the  owners  of  lots  7D.,  8D.,  and  14D.,  would  have  given 
rise  to  a claim  for  damages.  The  argument,  as  I understand  it, 
is  in  effect  this : If  Mrs.  Sullivan,  for  example,  had  made  a lane 
on  lot  14D.  where  the  municipality  has  established  the  extension 
of  Wells-street,  and  had  thrown  it  open  for  use  by  the  dwellers  in 
Sunrise  Point,  and  if  her  neighbour  the  owner  of  lot  13B.  had 
brought  an  action  against  her,  a good  defence  to  the  action  would 
have  been  found  in  the  fact  that  Mrs.  Sullivan’s  covenant  against 
using  lot  14D.  for  any  purpose  other  than  one  of  those  purposes 
expressly  permitted  by  the  deed  under  which  she  holds  was  made 
in  consideration  partly  of  the  covenants  entered  into  by  her  neigh- 
bour the  plaintiff,  one  of  which  covenants  was  a covenant  against 
the  alienation  of  lot  13D.  except  for  use  with  lots  13A.  and  13B. ; 
that  that  covenant  against  alienation  was  void  as  being  against 
public  policy;  therefore  that  the  consideration  for  Mrs.  Sullivan’s 
covenants  was  in  part  unlawful;  and  that,  the  consideration  being 
in  part  unlawful,  the  covenants  were  unenforceable.  In  support  of 
this  are  cited  passages  from  Ilalsbury’s  Laws  of  England,  vol.  7, 
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pp.  407-8,  and  the  cases  there  referred  to,  in  wdiich  the  effect  of 
illegality  in  the  consideration  or  in  the  contracts  is  discussed,  and 
also  the  passages  in  Armour  on  Eeal  Property,  2nd  ed.,  pp.  168-170, 
in  which  there  is  a discussion  of  conditions  which  impose  restraints 
upon  alienation. 

If  the  covenants  of  the  grantees  of  the  lots  were  condi- 
tions, it  would  be  necessary,  in  discussing  the  argument  of  counsel 
for  the  municipality,  to  consider  whether,  upon  the  Ontario  cases 
cited  in  Armour  on  Eeal  Property,  a partial  restraint  such  as  that 
in  question  is  void,  and  if  the  condition  were  found  to  be  void  it 
would  be  necessary  to  determine  whether  because  of  that  fact  there 
is  in  the  consideration  any  such  illegality  as  is  dealt  with  in  the 
passages  cited  from  Halsbury’s  Laws  of  England ; but  in  my  opin- 
ion no  such  questions  arise  here,  for  the  covenant  is  not  expressed 
as  or  apparently  intended  to  be  a condition,  and  I do  not  know  of 
any  reason  why  it  could  not  be  given  effect  to  in  an  action  for  dam- 
ages if  the  breach  of  it  caused  damage  to  the  covenantee.  There- 
fore, I assume  that  if  an  owner  of  one  of  the  lots  had  done 
v/hat  the  municipality  has  done,  an  action  could  have  been  main- 
tained against  him  by  an  owner  of  an  A.^^  or  “ lot  for  any 
damage  caused,  and  I pass  on  to  consider  the  other  points  taken  by 
Mr.  Mason. 

It  is  contended  that  because  the  lots  in  Prospect  Bay  Subdivi- 
sion are  separated  from  the  lots  by  Sunrise-avenue,  and 

because  the  titles  to  the  two  sets  of  lots  are  derived  from  separate 
conveyances,  there  is  no  common  holding  of  a lot  and  the 
and  lots  bearing  the  same  number,  and  that  work  done 
upon  a lot  cannot  be  said  to  have  affected  any  or 
lot,  whether  of  the  same  or  of  a different  number.  I do  not  quite 
follow  this  argument.  Section  325  of  the  Consolidated  Municipal 
Act,  1922,  enacts,  as  I read  it,  that  where  land  is  injuriously 
affected  -by  the  exercise  of  the  powers  of  a municipal  corporation, 
the  corporation  shall  make  due  compensation  to  the  owner  for  the 
damages  necessarily  resulting  from  the  exercise  of  the  powers. 
Those  damages  must  be  damages  to  the  land,  not,  for  instance,  a 
loss  to  the  owner  in  his  business:  Re  Powell  and  City  of  Toronto 
(1925),  56  O.L.E.  541;  Re  Bloor  Street  Widening  (1925),  58 
O.L.E.  230,  at  pp.  235  and  239  But,  if  the  value  of  the  land  itself 
IS  necessarily  affected  by  the  exercise  of  the  powers,  and  if  the  act 
from  which  the  damage  flows  would  have  been  actionable  but  for 
the  statute,  then  there  is  a right  to  compensation  even  though  no 
land  of  the  claimant  has  been  taken:  City  of  Toronto  v.  J.  F. 
Brown  Co.  (1917),  55  Can.  S.C.E.  153;  Sisters  of  Charity  of 
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Rockingham  v.  The  King,  [1922]  2 A.C.  315,  324;  City  of  Mont- 
real V.  McAnuUy  Realty  Co.,  [1923]  S.C.R.  273,  287.  In  the 
present  case  it  is  to  be'  noted  that  no  question  arises  as  to  whether 
the  damages  awarded  are  such  as  flow  from  the  exercise  of  the 
power  to  create  the  highways  or  such  as  flow  from  the  contem- 
plated use  of  the  highways  created;  for  this  is  not  an  appeal,  the 
evidence  upon  which  the  arbitrators  proceeded  is  not  before  the 
court,  and  the  question  is  not  whether  the  evidence  supports  the 
award,  but  merely  whether  error  is  apparent  on  the  face  of  the 
award.  If,  then,  the  act  done  by  the  municipality  was  an  act  which 
could  have  caused  the  kind  of  damage  for  which  compensation  has 
been  awarded,  and  if  it  was  an  act  which  but  for  the  statute  would 
have  been  actionable,  the  attack  upon  the  award  fails.  Therefore, 
since  I find  that  there  is  nothing  to  support  a suggestion  that  the 
kind  of  damage  for  which  compensation  may  be  awarded  would  not 
follow  necessarily  upon  the  exercise  of  the  corporate  power  to  estab- 
lish the  streets,  and  since  for  the  reasons  already  stated  I think  that 
but  for  the  statute  the  act  would  have  been  actionable,  my  opinion 
is  that  the  point  now  under  consideration  fails. 

In  the  case  of  the  owners  whose  lands  were  taken,  some  of 
the  points  just  discussed  do  not  arise.  It  is  true  that  Sunrise- 
avenue  separated  those  lands  from  the  lands  of  the  same  owners  in 
Prospect  Bay  Subdivision ; but  the  lands  were  a useful  adjunct 
to  the  and  lands,  and  the  case  of  the  owners  seems  to 

be  covered  by  the  decision  in  Sisters  of  Charity  of  Rockingham  v. 
The  King,  [1922]  2 A.C.  315. 

Mr.  Spencer  has  an  alternative  way  of  stating  the  right  of  the 
owners  of  the  ^^A.”  and  lots.  He  puts  it  that  the  right  of 
those  owners  to  enforce  the  covenant  of  the  owner  of  a lot 

against  using  the  lot  for  one  of  the  prohibited  purposes  was 
a negative  easement,  interference  with  which  gave  rise  to  a right 
to  compensation. 

The  obligation  created  by  a restrictive  covenant  has  been  said 
to  be  in  the  nature  of  a negative  easement,  creating  a paramount 
right  in  the  person  entitled  to  it  over  the  land  to  which  it  relates,’’ 
a burden  imposed  upon  the  land,  and  passing  with  the  land 
In  re  Nisbet  and  Potts'  Contract,  [190fl]  1 Ch.  386,  402.  It  has 
also  been  called  an  equitable  interest  analogous  to  a negative  ease- 
ment:” London  County  Council  v.  Allen,  [1914]  3 K.B.  642.  The 
covenant  creates  *^^an  equitable  interest  in”  the  land  of  the  coven- 
antor: Ijondon  and  South  Western  Railway  Co.  v.  Comm  (1882), 
20  Ch.  D.  562;  Wilkes  v.  Spooner,  [1911]  2 K.B.  473;  and  when 
the  benefit  of  it  has  been  clearly  annexed  to  one  piece  of  land  it 
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passes  by  assignment  of  that  land,  and  may  be  said  to  run  with  it, 
and  so  to  run  because  the  purchaser  has  bought  something  which 
inhered  in  or  was  annexed  to  the  land  bought:’’  Bogers  v.  Hose- 
good,  [1900]  2 Ch.  3'88,  407.  In  Ontario  the  question  was  dis- 
cussed in  Be  Hunt  and  Bell  (1915),  34  O.L.R.  256;  but,  while 
Garrow,  J.A.,  who  read  the  judgment  of  the  majority  of  the  Court, 
made  use  of  the  expression  equitable  interest  analogous  to  a nega- 
tive easement,”  which  Scrutton,  L.J.,  had  used  in  London  County 
Council  V.  Allen,  and  while  the  Court  held  that  the  sale  of  the  land 
for  taxes  destroyed  the  right  of  enforcing  the  covenant,  there  was 
not  any  precise  definition  of  that  right  by  the  Court.  In  London 
County  Council  v.  Allen  and  in  Be  Hunt  and  Bell  stress  is  laid 
upon  the  fact  that,  as  against  owners  other  than  the  covenantor, 
the  covenant  cannot  be  enforced  except  by  the  owner  of  land  which 
in  the  position  of  a dominant  tenement.  In  Massachusetts  it 
has  been  said  that  the  nature  of  the  right  and  obligation  created 
by  restrictions  upon  the  use  of  real  estate  (as  in  the  case  of  a 
building  scheme)  is  such  as  to  render  their  breach  an  injury  to  the 
fee  of  other  land  included  within  the  scheme  of  improvement : 
Stewart  v.  Finlcelstone  (1910),  206  Mass.  28;  in  New  York  such 
covenants  have  been  said  to  create  a property  right:  Flynn  v.  New 
York  W estchester  and  Boston  Bailway  Co.  (1916),  218  N.Y.  140; 
and  in  the  latest  case  that  I have  found,  the  Supreme  Court  of 
Missouri  held  that  such  covenants  create  in  the  owners  of  the  lands 
intended  to  be  benefited  a legal  right  of  property,  an  easement 
. . . which  is  an  appurtenance  to  their  respective  lots :”  Peters 

V.  Buckner  (1921),  288  Mo.  618. 

If  upon  the  authority  of  the  cases  just  cited  it  ought  to  be  held 
that  the  restrictive  covenants  of  the  owners  of  the  “D.”  lots 
amounted  to  grants  of  easements  to  the  owners  of  the  and 

lots,  it  follows  that  the  municipality  has  really  taken  some 
of  the  land  of  the  owners  of  the  ^^A.”  and  ‘^B.”  lots,  for  by  sec. 
321(5)  of  the  Act  the  expression  ^Mand”  as  used  in  sec.  325 
includes  an  easement  over  land;  but  to  decide  that  there  has  been 
a true  taking  ” of  land  within  the  meaning  of  sec.  325  would 
lead  to  the  difficulty  that,  as  there  was  no  formal  expropriation  of 
any  easement  and  consequently  no  formal  appointment  of  arbi- 
trators to  assess  the  value  of  any  easement  taken,  the  proper  proce- 
dure of  the  claimants  probably  would  have  been  to  move  to  restrain 
the  municipality  from  proceeding  to  open  the  streets  without  first 
expropriating  the  easement;  and  I do  not  think  that  the  cases 
really  go  so  far  as  to  warrant  such  a holding.  My  opinion  is  that 
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in  reality  no  true  easement  such  as  is  referred  to  in  sec.  321(5)*  was 
created,  but  only  a right  possessing  some  of  the  characteristics  of 
an  easement.  That  right  was  possessed  by  the  claimants  as  owners 
of  the  and  lots ; it  inhered  in  or  was  annexed  to  the 
dominant  tenement,  the  and  lots;  when  it  was  destroyed 
something  was  taken  from  the  A.’^  and  B.’’  lots ; that  something 
was,  as  it  seems  to  me,  less  than  land  within  the  meaning  of 
sec.  325 ; but  still  the  taking  of  it  was  an  injury  to  the  land  result- 
ing necessarily  from  the  exercise  of  the  powers  of  the  corporation ; 
so  that  the  right  to  claim  compensation  is  clear  upon  this  ground 
as  well  as  upon  the  ground  previously  discussed. 

The  township’s  complaint  concerning  the  quantum  of  the  award 
is  founded  solely  upon  the  suggestion  that  if  damage  was  caused 
to  the  lots  some  of  the  claimants  must  have  suffered  more  than 
others,  and  that  it  cannot  be  right  that  each  should  have  $200. 
But,  as  has  been  mentioned,  this  is  not  an  appeal,  the  evidence  is 
not  before  the  Court ; and,  while  it  may  be  that  the  lots  situate  close 
to  one  of  the  side-roads,  Bernard-avenue  and  Burleigh-road,  are 
less  affected  than  are  the  lots  lying  midway  between  those  roads, 
there  is  nothing  upon  which  to  base  a statement  that  there  was 
clear  error  in  awarding  as  much  as  $200  in  respect  of  any  given 
lot.  Therefore  the  township’s  attack  fails.  The  claimants’  case 
for  a reference  back  to  increase  the  awards  is  equally  weak.  To 
give  effect  to  the  motion  would  really  be  to  allow  an  appeal  without 
hearing  the  evidence. 

As  to  the  costs,  it  does  seem  that  the  arbitrators  have  fallen  into 
error,  and  that  probably  they  have  exceeded  their  jurisdiction.  By 
sec.  344  of  the  Act  the  arbitrators  are  given  a discretion  as  to  the 
scale  upon  which  the  costs  are  to  be  taxed;  but  the  discretion  is  a 
legal  discretion,  and  subject  to  the  rule  that  if  the  claimants  have 
been  guilty  of  no  misconduct,  omission  or  neglect,  such  as  would 
induce  the  courts  to  deprive  them  of  their  costs,  the  unsuccessful 
party,  the  township,  ought  to  bear  the  whole  costs  of  the  arbitra- 
tion: In  re  PattuUo  and  Totun  of  Orangeville  (1899),  31  O.R.  192. 
As  in  PattuUo’ s case,  the  claimants  had  a right  to  compensation; 
they  were  driven  to  arbitration  to  establish  that  right ; it  was  neces- 
sary for  them  to  retain  solicitors;  and  there  is  no  apparent  reason 
why  they  should  be  at  the  expense  of  paying  their  solicitors’  bills 
out  of  their  own  pockets  and  should  thus  be  deprived  of  part  of 
the  sums  (seemingly  quite  moderate)  allowed  to  them  for  compen- 
sation. If  this  were  an  appeal  from  the  award,  this  question  as 

*321(&).  “Land”  shall  include  a right  or  interest  in,  and  an  ease- 
ment over,  land. 

8 — 60  O.L.R. 
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to  costs  could  be  dealt  with  finally  at  this  stage,  as  it  was  in  Pattul- 
Ws  case:  Re  Windatt  and  Georgian  Bay  and  Seaboard  Railway  Co. 
(1912),  4 O.W.N.  395,  23  O.W.E.  509,  the  'Court  looking  at  the 
evidence  to  see  whether  there  was  any  ground  for  depriving  the 
claimants  of  part  of  their  costs;  but  the  motion  being  simply  a 
motion  to  refer  the  matter  back  to  the  arbitrators,  and  a reference 
back  being  necessary  on  account  of  the  error  that  has  been  made 
concerning  lot  14D.,  the  proper  order  will  be  to  set  aside  the  award 
and  remit  all  the  matters  referred  to  the  arbitrators  for  reconsider- 
ation and  determination.  The  time  within  which  the  new  award 
shall  be  made  will  be  fixed  at  two  months  from  the  date  of  the 
order  (see  sec.  345(3)  of  the  Consolidated  Municipal  Act,  1922), 
subject  to  what  counsel  may  say  if  they  desire  to  mention  the  mat- 
ter to  me  before  the  order  is  issued.  I take  it  that  the  arbitrators, 
in  their  reconsideration  and  determination  of  the  questions  as  to 
lot  14D.  and  as  to  the  costs,  will  give  heed  to  what  is  said  in  this 
judgment,  and  that  there  is  no  need  to  embody  in  the  formal  order 
any  specific  direction  regarding  either  of  those  questions. 

The  substantial  success  upon  the  motions  is  with  the  claimants, 
the  matter  chiefiy  calling  for  consideration  being  the  right  of  the 
claimants,  as  owners  of  the  and  lots,  to  compensation, 

and  the  question  as  to  the  costs  of  the  arbitration.  The  costs  of 
the  motions  therefore  will  be  to  the  claimants. 


[ORDE,  J.A.] 


Tuckek  v.  Bennett. 

Contri'bution — Guarantors  of  Mortgage — Sureties — Rights  inter  se — 
Payment  hy  Plaintiffs  of  less  than  their  Proportion  of  whole  Debt 
— Purchase  by  Plaintiffs  of  Mortgaged  Premises  Subject  to  Mort- 
gage— Effect  of. 

The  equitable  right  to  contribution  arises  only  when  one  surety  has 
paid  or  been  called  upon  to  pay  more  than  his  proportion  of  the 
whole  debt  guaranteed,  and  so  that  all  the  rights  of  the  sureties 
inter  se  in  respect  of  the  subject-matter  of  the  suretyship  can  if 
necessary  be  dealt  with  and  determined  in  one  action,  and  not 
otherwise. 

Davies  v.  Humphreys  (1840),  6 M.  & W.  153,  and  Stirling  v.  Burdett, 
[19111  2 Ch.  418,  applied  and  followed. 

The  thirteen  parties  to  an  action  for  contribution  were  all  guarantors 
upon  a mortgage  from  a company  to  a trustee  to  secure  an  issue  of 
debentures.  The  company  became  bankrupt,  and  the  mortgaged 
premises  were  purchased  from  the  trustee  in  bankuptcy  by  a syndi- 
cate composed  of  the  four  plaintiffs  and  three  of  the  defendants:  — 
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Semhle,  that  this  purchase  precluded  the  plaintiffs  from  any  right  to 
contribution  from  their  co-sureties,  as  the  syndicate,  presumably, 
had  purchased  subject  to  the  mortgage,  and  would  therefore  be 
bound  in  equity  to  discharge  i*t. 

An  action  for  contribution. 

December  8,  1926.  The  action  was  tried  before  Orde,  J.A., 
without  a jury,  at  St.  Catharines. 

F.  E.  Hetherington,  for  the  plaintiffs. 

A.  Courtney  Kingstone,  K.C.,  for  all  the  defendants  except 
Bennett,  Coulter,  and  Matthews. 

No  one  for  the  defendants  Bennett,  Coulter,  and  Matthews, 

January  14,  1927.  Ordb,  J.A.  : — This  action  raises  a nice 
point  upon  the  question  of  contribution  among  sureties  which  does 
fiot  appear  to  be  yet  satisfactorily  settled. 

The  thirteen  parties  to  the  action  are  all  guarantors  upon  a 
mortgage  dated  the  5th  March,  1923,  from  Hydro- Appliances 
Limited  to  Lynn  B.  Spencer,  as  trustee,  to  secure  an  issue  of 
debentures  aggregating  $16,000,  payable  as  to  principal  on  the 
15th  March,  1933,  with  interest  at  7 per  cent,  per  annum,  payable 
semi-annually  on  the  15th  March  and  15th  September  in  each  year. 
The  company  covenants  to  pay  the  principal  and  interest  at  the 
dates  specified,  and  also  all  taxes,  etc.,  imposed  upon  the  mort- 
gaged premises,  and  in  case  of  default  as  to  taxes,  etc.,  the  mort- 
gagee (who  is  called  *^^the  trustee^’  throughout  the  mortgage)  is 
empowered  to  pay  them,  and  all  amounts  so  paid  with  interest 
thereon  at  7 per  cent,  are  to  be  a charge  upon  the  mortgaged 
properties  and  may  be  sued  for  and  recovered  from  the  company. 

The  company  also  covenants  that  it  will  insure  the  lives  of  two 
of  its  directors  so  that  the  cash  surrender  value  of  the  policies  at 
the  expiration  of  ten  years  from  the  date  of  the  mortgage  will 
equal  the  sum  of  $10,000,  and  to  pay  the  premiums  thereon. 

The  thirteen  guarantors  are  made  parties  of  the  third  part  to 
the  mortgage,  and  their  guaranty  is  set  forth  in  art.  X.  of  the  mort- 
gage as  follows : — 

Article  X. 

Section  1.  The  parties  of  tlie  third  part  unconditionally 
guarantee  the  payment  of  the  premiums  on  the  policy  or  policies 
placed  by  the  company  on  the  lives  of  two  of  its  directors  and  the 
parties  of  the  third  part  unconditionally  guarantee  that  on  default 
by  the  company  in  the  paying  of  any  of  the  premiums  on  the  policy 
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or  policies  the  parties  of  the  third  part  shall  become  immediately 
liable  for  such  payments  and  the  trustee  may  proceed  to  collect 
the  premiums  from  any  one  or  all  of  the  parties  of  the  third  part 
&s  the  trustee  in  his  discretion  shall  deem  advisable. 

Section  2.  For  value  received  the  parties  of  the  third  part 
unconditionally  guarantee  the  prompt  payment  of  the  principal  and 
interest  secured  by  this  indenture  according  to  the  tenor  hereof  and 
covenant  and  agree  that  if  such  payments  are  not  made  on  the 
dates  and  places  and  in  the  manner  specified  in  this  indenture  they 
will  each  and  every  one  of  them  forthwith  become  immediately 
liable  for  such  payment  and  they  jointly  and  severally  covenant  and 
agree  that  they  will  pay  or  cause  to  be  paid  to  the  trustee  for  the 
bondholders  all  payments  of  every  nature  or  kind  payment  of  which 
the  company  has  by  this  indenture  undertaken  to  pay  and  that  the 
trustee  may  proceed  to  collect  the  payments  of  principal  and  interest 
or  any  other  payments  that  may  be  in  arrear  from  any  one  or  all 
of  the  parties  of  the  third  part  as  the  trustee  in  his  discretion  may 
deem  advisable.'-’ 


The  company  made  default  in  the  payment  of  interest  compris- 
ing one  semi-annual  instalment  and  part  of  another  and  also  in  the 
payment  of  an  insurance  premium  and  of  taxes.  The  mortgagee 
thereupon  paid  the  premium  and  the  taxes,  and  sued  the  plaintiff 
Tucker  upon  the  guaranty,  the  amount  claimed  by  the  writ  being 
$2,040.75,  made  up  of  the  items  of  interest,  premiums,  and  taxes 
already  mentioned,  and  interest  upon  interest,  sheriff’s  and  bailiff’s 
fees,  and  some  small  items  for  costs  of  proceedings  taken  under  the 
mortgage.  On  the  7th  November,  1925,  a judgment  was  recovered 
against  Tucker  for  $2,040.75  and  $73  costs.  Tucker  and  his  three 
co-plaintiffs  thereupon  paid  certain  sums  to  the  mortgagee  toward 
the  discharge  of  the  judgment,  and  later,  when  a further  instal- 
ment of  $560  fell  due  for  interest  on  the  15th  March,  1926,  the 
four  plaintiffs  paid  the  same,  the  total  amount  so  paid  by  them 
being  $2,560.  Of  the  amount  recovered  by  the  judgment,  $113.75 
still  remains  unpaid. 

The  plaintiffs  demanded  contribution  from  the  remaining  nine 
guarantors,  the  defendants,  but  with  the  exception  of  the  defendant 
Coulter,  who,  according  to  para.  11  of  the  statement  of  claim,  con- 
tributed $150,  the  defendants  have  made  no  contribution  whatever 
to  the  plaintiffs. 

This  action  Avas  commenced  on  the  13th  IMay,  1926,  and  the 
];laintiffs  ask  for  a judgment  “ directing  the  defendants  and  every 
one  of  them  to  pay  their  and  his  share  of  the  amount  paid  or  pay- 
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able  by  the  plaintiffs  under  the  said  guaranty/^  and  that  all  neces- 
sary directions  may  be  given  and  accounts  taken. 

Three  of  the  nine  defendants,  namely  Bennett,  Coulter,  and 
Matthews,  did  not  appear  to  the  writ  and  were  not  represented  at 
the  trial.  The  other  six  defendants  defend  upon  the  ground  set 
forth  in  para.  2 of  their  statement  of  defence,  that  “ the  plaintiffs 
have  not  paid  nor  been  called  upon  to  pay  anything  in  excess  of 
their  proper  proportion  of  the  whole  of  the  moneys  which  are  the 
subject  of  the  bond  mortgage  and  suretyship  and  that  the  said 
defendants  are  therefore  not  liable  to  the  plaintiffs  in  law  for  the 
amounts  claimed  in  this  action  or  any  portion  of  them.’’ 

The  defendants  say  that  the  principal,  interest,  insurance  prem- 
iums, and  taxes  guaranteed  by  the  sureties  constitute  one  debt,  and 
that  as  there  are  thirteen  sureties  and  each  surety’s  liability  to  con- 
tribute to  the  amount  which  all  the  sureties  may  be  called  upon  to 
pay  cannot  be  less  than  one-thirteenth  of  that  amount  (and  may  of 
course  be  more  if  any  surety  becomes  insolvent)  no  surety  is 
entitled  to  contribution  from  any  of  his  co-sureties  except  in  respect 
of  the  amount  which  he  may  be  required  to  pay  in  excess  of  his 
one-thirteenth  share  of  the  total. 

The  defendants  point  to  the  fact  that  the  principal  guaranteed 
is  $16,000,  and  that,  in  addition  to  the  amount  already  unpaid  for 
interest,  insurance  premiums,  and  taxes,  there  may  be  a large 
accumulation  of  unpaid  interest,  premiums,  and  taxes  during  the 
period,  more  than  six  years,  which  the  mortgage  has  yet  to  run,  and 
that  no  one  of  the  four  plaintiffs  has  yet  been  required  to  pay  more 
than  one-thirteenth  of  the  total  sum  which  may  be  demanded  of 
the  sureties. 

The  total  indebtedness  may  not  become  so  great,  of  course,  if 
the  mortgagee  sees  fit  to  enforce  the  acceleration  provisions  of  the 
mortgage.  But,  even  on  the  assumption  that  the  principal  is 
now  due,  the  amount  collectively  paid  by  the  four  plaintiffs  added 
to  the  $16,000  makes  a total  of  $18,560,  of  which  one-thirteenth 
is  $1,427.  Of  the  $2,560  paid,  the  plaintiff  Tucker  has  contributed 
$1,220.94  and  is  still  liable  upon  Spencer’s  judgment  for  $113.75, 
making  $1,334.69  which  he  has  been  called  upon  to  pay,  but  from 
which  must  be  deducted  the  $150  contributed  by  the  defendant 
Coulter,  leaving  $1,184.69  as  the  amount  which  Tucker  has  paid 
or  is  at  present  required  to  pay. 

The  plaintiff  Ross  has  paid  $669.53  and  the  plaintiffs  Battle 
and  Martin  together  have  paid  $669.53,  so  that  it  is  quite  clear  that 
no  one  of  the  four  plaintiffs  has  yet  paid  or  been  called  upon  to  pay 
anything  in  excess  of  the  total  indebtedness,  whether  that  total  be 
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fixed  as  if  the  principal  were  now  due  or  with  a further  possible 
accumulation  of  unpaid  interest,  premiums,  and  taxes. 

The  plaintiffs’  contention  is  that  whenever  a right  of  action  by 
the  creditor  for  any  part  of  the  indebtedness  guaranteed  has  arisen, 
and  one  surety  has  paid  or  been  called  upon  to  pay  that  part,  an 
immediate  right  to  contribution  arises,  and  that  he  is  not  bound  to 
wait  until  the  question  as  to  what  is  the  exact  share  of  each  surety 
for  the  whole  debt  is  determined. 

It  is  odd  that  what  would  appear  so  simple  a point  seems  never 
to  have  been  quite  definitely  settled.  The  two  leading  English 
text-writers  on  the  subject,  Mr.  De  Colyar  and  Mr.  Eowlatt  (now 
Mr.  Justice  Eowlatt),  are  not  quite  in  agreement  in  their  statement 
of  the  law,  and  Mr.  DeOolyar  apparently  considered  the  question 
doubtful  when  he  published  his  3rd  edition  in  1897. 

In  DeColyar  on  Guarantees,  3rd  ed.,  pp.  343,  344,  it  is  said : — 
‘‘But  the  right  of  one  surety  to  sue  the  other  for  contribution 
does  not  arise  until  the  former  has  paid  more  than  his  pro'fortion 
or  share  of  the  common  debt,  i.e.,  more  than  he  can  ever  be  called 
upon  to  pay  (the  italics  are  the  author’s)  ; “ for,  till  then,  it  is  not 
clear  that  he  ever  will  be  entitled  to  demand  anything  from  his 
co-sureties,  and,  until  he  has  a right  to  make  this  demand,  he  has 
no  equity  to  receive  a contribution,  and  consequently,  no  right  of 
action,  since  the  right  of  action  is  founded  on  the  equity  to  receive 
it.  . . . The  practical  advantage  of  this  rule  is  considerable, 

as  it  would  tend  to  multiplicity  of  actions  and  great  inconvenience 
if  each  surety  might  sue  all  the  others  for  a ratable  proportion  of 
what  he  had  paid,  the  instant  he  had  paid  any  part  of  the  debt. 
Where,  however,  a debt  guaranteed  is  payable  by  instalments,  a 
surety  who  has  paid  the  whole  of  one  instalment  is,  semble,  entitled 
to  recover  contribution  from  his  co-surety  in  respect  of  such  pay- 
ment.” 

In  Eowlatt  on  Principal  and  Surety,  pp.  231-2,  the  learned 
author  states  the  law  not  in  quite  the  same  way  as  DeColyar : — 

“ A surety  has  no  right  of  contribution  until  he  has  paid  a 
larger  sum  than  his  proportion  of  the  debt  then  actually  due  to 
the  creditor  . . . for  until  that  moment  he  has  not  exonerated 

pny  co-surety  from  any  payment  which  the  latter  should  bear  . . . 
A surety  who  has  paid  more  than  his  share  of  the  debt  then  due  can 
insist  on  contribution,  although  a larger  sum  for  which  the  same 
sureties  are  liable  may  become  due  afterwards.” 

The  authorities  cited  by  both  authors  for  their  statements  are 
the  same,  namely:  Ex  p.  Gifford  (1802),  6 Ves.  805;  Davies  v. 
Humphreys  (1840),  6 M.  & W.  153;  Ex  p.  Snowdon  (1881),  17 
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Ch.  D.  44;  Lawson  v.  Wright  (1786),  1 Cox  Eq.  275;  In  re  Mac- 
donald, [1888]  W.N.  130;  and  Lever  v.  Pearce,  [1888]  W.N.  105. 
So  that,  while  the  learned  author  of  Eowlatt  treats  the  point 
involved  there  as  settled  by  the  authorities  quoted,  the  learned 
author  of  DeColyar  by  the  use  of  the  word  “ semhW  indicates 
that  in  his  mind  the  point  is  doubtful. 

The  question  came  up  later  in  concrete  form  in  Stwling  v. 
Burdett,  [1911]  2 Ch.  418,  upon  which  Mr.  Kingstone  relies.  The 
situation  there  was  almost  exactly  the  same  as  that  in  the  present 
case,  the  only  difference  being  that  there  the  liability  of  the  sureties 
was  limited  in  varying  amounts.  The  plaintiffs  and  defendants 
had  jointly  and  severally  guaranteed  the  repayment  of  £15,000 
advanced  on  mortgage,  interest  thereon  payable  half-yearly  and 
premiums  on  a policy  of  insurance.  The  principal  was  not  to  be 
paid  until  after  the  expiration  of  10  years.  The  plaintiffs  had  paid 
various  sums  for  interest  and  premiums,  and  the  amounts  thus  paid 
were  more  than  their  due  proportion  of  the  interest  and  premiums 
paid,  but  not  of  the  entire  debt,  nor  did  they  reach  their  respective 
limits  of  liability.  It  was  held,  according  to  the  head-note, 
^Hhat  the  £15,000  interest  and  premiums  constituted  one  debt;  that 
until  the  plaintiffs  had  paid  more  than  their  due  proportion  of  the 
entire  debt  they  could  not  call  on  the  defendants  to  contribute ; and 
that  it  was  immaterial  that  the  plaintiffs  had  paid  more  than  their 
share  of  the  part  which  had  become  due/^ 

In  his  very  careful  and  elaborate  judgment,  Warrington,  J. 
(later  Lord  Justice  Warrington),  discusses  all  the  authorities,  many 
of  which  appear  to  have  been  inadequately  reported,  and  as  to  the 
latter  goes  to  the  trouble  of  examining  the  original  records  in  order 
to  learn  the  exact  nature  of  the  decisions. 

It  is  true,  as  argued  by  Mr.  Hetherington,  that  Warrington,  J., 
refers  to  the  fact  that  the  liability  of  each  surety  was  limited,  and 
that  for  that  reason  the  contribution  by  one  co-surety  before  the 
whole  debt  became  due  might  result  in  his  being  required  to  pay 
more  than  the  amount  of  his  limit,  because  no  such  contribution  as 
among  the  sureties  could  affect  the  creditor’s  right  to  exact  pay- 
ment of  the  full  amount  of  such  limit  from  the  contributing  surety. 

But  a careful  perusal  of  Mr.  Justice  Warrington’s  judgment 
makes  it  clear,  I think,  that  he  makes  no  effort  to  distinguish  the 
case  merely  upon  tlie  ground  that  the  liability  of  each  surety  was 
limited.  Had  he  desired  to  do  so,  he  would  have  approached  the 
point  in  an  entirely  different  way.  He  was,  of  course,  not  attempt- 
ing to  do  more  than  to  deal  with  the  facts  of  the  case  before  him; 
but  the  concluding  paragraph  of  his  judgment  is  as  follows: — 


Orde,  J.A. 
1927. 


Tuokee 

V. 

Bennett. 


124 


OXTAEIO  LAW  EEPOETS. 


Orde.  J.A. 
1927. 
Tucker 

17. 

Bennett. 


[vOL. 

Here,  in  my  opinion,  the  contract  is  indivisible,  and  the  limit- 
ation of  liability  would  make  it  impossible  with  justice  to  deal  with 
individual  payments  in  the  way  contended  for  by  the  plaintiffs,  and 
I think  that  the  defendants  are  right  on  the  point  of  law  raised 
by  them.^’ 

The  right  to  contribution  among  co-sureties  is  an  equitable  one, 
and  while  the  practice  grew  up  of  bringing  an  action  at  law  to 
recover  the  amount  due,  the  right  of  action  was  based  upon  the 
equity  and  was  not  in  its  origin  a legal  right,  though  possibly 
there  was  a contract  implied  from  the  relationship  upon  which  to 
base  an  action  of  assumpsit : Parke,  B.,  in  Davies  v.  Humphreys,  6 
M.  & W.  153,  at  p.  168.  And  where  the  sureties  were  numerous  the 
jurisdiction  assumed  by  courts  of  law  was  attended  with  great  diffi- 
culty, as  pointed  out  by  Lord  Eldon  in  Craythorne  v.  Swinhurne 
(1807),  14  Yes.  160,  at  p.  164. 

A court  of  equity  was  peculiarly  adapted  to  deal  with  the  rights 
of  sureties  inter  se  because  all  might  be  joined  as  parties  and  it  was 
immaterial  who  were  plaintiffs  and  who  defendants.  A complete 
account  could  be  taken  of  the  amounts  paid  by  each,  whether  to  the 
creditor  or  by  way  of  partial  contribution  as  among  themselves,  and 
the  amounts  still  to  be  contributed  by  those  who  had  paid  less  than 
their  due  proportion  and  to  whom  such  contribution  should  be  made 
could  all  be  dealt  with  in  one  decree : and  provision  could  be  made 
for  the  actual  or  possible  bankruptcy  of  any  contributing  surety. 

Would  a court  of  equity  have  attempted  to  deal  with  the  ques- 
tion of  contribution  in  this  way  where  only  part  of  the  guaranteed 
debt  had  been  paid  by  one  or  more  of  the  sureties  and  the  amount 
so  paid  by  each  was  less  than  his  proportion  of  the  total  amount 
which  as  among  the  sureties  he  might  be  obliged  to  pay  ? Having 
regard  to  the  nature  of  the  proceedings  in  equity  and  to  the  import- 
ance attached  to  the  desire  to  avoid  multiplicity  of  suits,  I cannot 
believe  that  it  would.  I think  this  may  fairly  be  gathered  from  the 
passage  above  mentioned  in  Baron  Parke’s  judgment  in  Davies  v. 
Humphreys  (which  is  quoted  in  full  by  Warrington,  J.,  in  Stirling 
V.  Burdett)  : — 

If  a surety  pays  a part  of  the  debt  only,  and  less  than  his 
moiety,  he  cannot  be  entitled  to  call  on  his  co-surety,  who  might 
himself  subsequently  pay  an  equal  or  greater  portion  of  the  debt; 
in  the  former  of  which  cases,  such  co-surety  would  have  no  contri- 
bution to  pay,  and  in  the  latter  he  would  have  one  to  receive.”  The 
concluding  words  of  that  passage  are : “ In  truth,  therefore,  until 
the  one  has  paid  more  than  his  proportion,  either  of  the  whole 
debt,  or  of  that  part  of  the  debt  which  remains  unpaid  by  the  prin- 
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cipal,  it  is  not  clear  that  he  ever  will  be  entitled  to  demand  any- 
thing from  the  other : and  before  that,  he  has  no  equity  to  receive  a 
contribution,  and  consequently  no  right  of  action,  which  is  founded 
on  the  equity  to  receive  it.” 

Baron  Parkers  reasoning  is  peculiarly  applicable  to  the  present 
case.  Suppose  contribution  is  enforced  now,  and  the  defendants 
are  obliged  to  contribute  their  proportions  of  the  amounts  paid  by 
the  plaintiffs,  the  creditor  is  in  no  way  affected  by  what  the  sureties 
may  do  as  among  themselves  and  may  proceed  to  recover  against 
one  or  more  of  the  defendants  for  the  next  sum  in  default  whether 
interest,  insurance  premiums,  or  taxes.  Then  a right  of  contribu- 
tion by  that  defendant  will  immediately  arise  as  against  the  plain- 
tiffs with  the  possibility  of  a fresh  action  to  enforce  it.  And  so  on, 
whenever  the  principal  debtor  makes  default. 

This  was  the  very  thing  which  the  procedure  in  equity  was 
intended  to  avoid,  and  it  seems  to  me  to  be  clear  (contrary  to  the 
view  which  I expressed  at  the  opening  of  the  trial)  that  the  equit- 
able right  to  contribution  could  only  arise  when  it  could  be  shewn 
that  one  surety  had  paid  or  been  called  upon  to  pay  more  than  his 
proportion  of  the  whole  debt  guaranteed,  and  so  that  all  the  rights 
of  the  sureties  inter  se  in  respect  of  the  subject-matter  of  the  sure- 
tyship could  if  necessary  be  dealt  with  and  determined  in  the  one 
action,  and  not  otherwise.  This  in  my  judgment  is  the  only  logical 
conclusion  to  be  reached  from  Baron  Parkers  judgment  in  Davies 
V.  Humphreys,  and  is,  as  I read  it,  the  conclusion  reached  by  War- 
rington, J.,  in  Stirling  v.  Bwrdett. 

It  is  obvious,  of  course,  that  this  may  result  harshly  as  to  some 
of  the  sureties  if  the  creditor  should  see  fit  to  continue  to  enforce 
payment  from  some  and  to  ignore  the  others.  This  may  be  a neces- 
sary incident  of  co-suretyship  to  be  provided  for  by  some  special 
agreement  giving  a right  of  action  whenever  a surety  is  called  upon 
to  pay  part  of  the  debt;  but,  in  the  absence  of  some  such  agree- 
ment, the  law  in  my  opinion  precludes  any  such  immediate  right  of 
action.  The  point  is  however  a nice  one,  and  will,  I trust,  be  some 
day  disposed  of  by  the  decision  of  some  higher  authority  than  that 
of  a single  Judge. 

During  the  course  of  the  plaintiff  Tucker’s  evidence,  it  appeared 
that  subsequent  to  the  bankruptcy  of  the  mortgagor  company,  the 
mortgaged  premises  had  been  purchased  from  the  trustee  in  bank- 
ruptcy by  a syndicate  composed  of  the  four  plaintiffs  and  of  the 
three  non-appearing  defendants.  It  seemed  to  me  that  this  pur- 
chase might  effectually  preclude  the  plaintiffs  from  any  right  to 
contribution  from  their  co-sureties  at  all,  as  the  syndicate,  pre- 
sumably, had  purchased  subject  to  the  mortgage  and  would  there- 
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fore  be  bound  in  equity  to  discharge  it.  It  would  be  an  extraordin- 
ary thing  if  the  syndicate  could  compel  their  co-sureties  to  asisst 
in  removing  an  encumbrance  for  their  benefit.  The  ordinary  right 
of  the  co-surety  so  contributing  to  the  benefit  of  the  creditor’s  secur- 
ity and  to  enforce  it  would  seem  to  be  sufficient  to  destroy  any  fur- 
ther right  to  contribution^  and  indeed  to  entitle  any  surety,  not  a 
member  of  the  syndicate,  who  had  already  contributed  or  had  paid 
anything  to  the  mortgagee  to  the  benefit  pro  tanto  of  the  encum- 
brance. 

I asked  Mr.  Kingstone  why  he  had  not  raised  this  purchase  as  a 
defence  and  was  told  that  it  had  come  to  his  notice  only  a few  days 
before  the  trial.  He  asked  for  leave  to  amend  by  setting  it  up. 
Mr.  Hetherington  then  asked,  if  this  defence  were  added,  that  the 
plaintiffs  be  allowed  to  adduce  further  evidence  as  to  the  exact 
nature  of  the  purchase.  The  plaintiff  Tucker  seemed  to  have  a very 
hazy  notion  of  what  the  purchasing  syndicate  had  really  done,  and 
Mr.  Hetherington  suggested  that  the  bargain  had  not  yet  been  com- 
pleted and  he  was  not  quite  sure  what  its  terms  were.  He  asked, 
if  the  amendment  were  allowed,  to  be  permitted  to  adduce  evidence 
as  to  the  exact  terms  of  the  purchase.  This,  of  course,  I acceded 
to.  Counsel  for  the  defendants  thereupon  said  that,  without  waiv- 
ing whatever  rights  the  defendants  might  have  by  reason  of  any 
such  purchase  in  any  further  actions  or  proceedings,  he  was  satis- 
fied so  far  as  the  present  trial  was  concerned  to  stand  upon  the 
defence  already  set  up. 

Even  if  the  defendants  were  now  obliged  to  contribute  to  the 
plaintiffs,  they  would  be  entitled  to  the  benefit  pro  tanto  of  the 
mortgage  security — without  prejudice  of  course  to  the  mortgagee’s 
right  first  to  be  paid  in  full — and  to  set  up  as  against  the  mort- 
gaged property  those  rights  given  to  a surety  who  has  paid  part 
of  the  mortgage  debt.  If  there  has  really  been  a purchase  subject 
to  the  mortgage,  there  would  seem  to  be  a formidable  obstacle  in 
the  plaintiffs’  path  which  they  ought  to  consider  carefully  before 
proceeding  further  with  their  attempt  to  enforce  contribution. 

I think  the  action  must  be  dismissed  with  costs. 
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City  of  Welland  v.  Electric  Steel  and  Metals  Co.  Ltd. 

Lien  — Public  Utilities  Act,  R.S.O.  191J/,  eh.  20//,  sec.  27 — Contract  for 

Supply  of  Electric  Power  to  Factory — Lien  on  Building  or  Lot  for 

Power  Supplied — Power  Brought  to  Doors  of  Factory,  hut  not  Ad- 
mitted— “ Supplied  ” — “ For  the  Use  thereof  ” — Estoppel. 

In  October,  1914,  the  Hydro-Electric  Power  Commission  of  Welland 
entered  into  a contract  with  the  defendants  for  the  supply  of  elec- 
tric power  to  them.  The  contract  required  the  Commission  to  deliver 
to  or  hold  in  reserve  for  the  defendants  and  the  defendants  to  take 
until  the  19th  December,  1929,  a certain  quantity  of  power  at  the 
entrances  to  the  factory  building  on  their  property.  The  defendants 
continued  to  take  power  from  the  Commission  until  the  end  of  Octo- 
ber, 1920,  when  the  factory  was  closed.  After  that  date  the  Commis- 
sion kept  in  reserve  a supply  of  electric  power  which  was  at  all 
times  available  to  the  defendants  at  their  doors  by  closing  a switch. 
Under  their  contract  the  defendants  were  admittedly  liable  to  pay  for 
this  reserved  power.  The  plaintiffs  (the  city  corporation  and  the 
Commission)  claimed  a lien,  under  sec.  27  of  the  Public  Utilities  Act, 
upon  the  defendants’  lands  for  the  sum  admittedly  due  by  the 
defendants  in  respect  of  the  power  brought  to  the  defendants’  doors 
but  not  taken  in  or  used  by  them:  — 

Held,  that  the  power  was  not  “ supplied  ” to  the  defendants  within  the 
meaning  of  sec.  27;  and  no  lien  arose  from  the  maintaining  of  a 
reserve  available  for  the  plaintiffs’  use. 

Per  Magee,  J.A.: — ^Having  regard  to  the  terms  of  the  defendants’  con- 
tract, they  were  estopped  from  denying  that  a lien  for  the  power 
held  in  reserve  for  them  had  been  created;  but,  as  against  other 
persons  interested,  that  lien,  arising  only  from  estoppel  and  not 
from  actual  supply,  would  not  be  effectual  except  from  registration 
of  the  judgment  declaring  it,  or  actual  notice.  There  was  not  actual 
supply  within  the  meaning  of  the  statute. 

Semhle,  per  Orde,  J.A.,  that  the  phrase  “ for  the  use  thereof  ” in  sec. 
27.  does  not  mean  “ for  the  use  of  the  public  utility,”  but  ‘ for  the 
use  of  the  building  or  lot.” 

Howe  V.  City  of  Port  Arthur  (1922),  23  O.W.N.  199,  and  Monarch  Life 
Assurance  Co.  v.  Mackenzie  (1913),  15  D.L.R.  695,  referred  to. 

Action  by  the  Corporation  of  the  City  of  Welland  and  the 
Hydro-Electric  Power  Commission  of  Welland  against  the  Elec- 
tric Steel  and  Metals  Company  Limited  for  a declaration  that  the 
plaintiffs  were  entitled,  under  sec.  27  of  the  Public  Utilities  Act, 
to  a lien  upon  the  lands  of  the  defendants  for  $39,863.62  and 
interest  and  for  the  enforcement  of  their  lien  by  a sale  of  the  lands. 

The  plaintiffs  moved  for  judgment  upon  the  admissions  in  the 
pleadings. 

December  5,  1923.  The  motion  was  heard  by  Orde,  J.A.,  in 
the  Weekly  Court,  Toronto. 

Christ opher  C.  Bohinson,  K.C.,  and  J.  F.  Gross,  for  the  plain- 
tiffs. 

T.  II.  Stinson,  K.C.,  for  the  defendants. 
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March  1,  1924.  Orde,  J.A. : — The  point  involved  is  a very 
narrow  one  and  turns  upon  the  meaning  of  sec.  27  of  the  Public 
Utilities  Act,  R.S.O.  1914,  ch.  204,  which  reads  as  follows; — 

“27.  The  sum  payable  by  the  owner  or  occupant  of  any  build- 
ing or  lot  for  the  public  utility  supplied  to  him  there,  or  for  the 
use  thereof,  and  all  rents,  rates,  costs  and  charges  by  this  Act  to 
be  collected  in  the  same  manner  as  rents-  or  rates  for  the  supply 
of  a public  utility,  shall  be  a lien  and  charge  on  the  building  or  lot 
and  may  be  levied  and  collected  in  like  manner  as  municipal  rates 
and  taxes  are  recoverable.’’ 

The  plaintiffs  claim  a declaration  that  they  are  entitled  under 
the  foregoing  section  to  a lien  upon  the  lands  of  the  defendants 
for  the  sum  of  $39,863.62  with  interest  and  costs,  and  to  judgment 
enforcing  such  lien  by  a sale  of  the  lands,  and  they  now  move  for 
judgment  upon  the  admissions  in  the  pleadings. 

The  defendants  admit  their  liability  for  the  amount  claimed, 
but  deny  the  plaintiffs’  right  to  a lien,  and  say  further  that  if  the 
plaintiffs  have  any  lien  it  cannot  be  enforced  by  action  but  by 
means  of  a levy  as  other  rates  and  taxes  are. 

The  Hydro-Electric  Power  Commission  of  Welland  was  entitled 
under  the  provisions  of  the  Power  Commission  Act,  7 Edw.  VII. 
ch.  19  (1907),  to  a supply  of  electrical  power  from  the  Hydro- 
Electric  Commission  of  Ontario,  by  virtue  of  an  agreement  between 
the  Municipal  Corporation  of  the  City  of  Welland  and  the  Pro- 
vincial Commission,  dated  the  20th  September,  1912.  With  that 
power  at  its  disposal,  the  Welland  Commission  on  the  15th  Octo- 
ber, 1914,  entered  into  a contract  with  the  defendants  for  the  sup- 
ply of  electric  power  to  the  latter.  The  amount  now  in  question 
and  for  which  the  plaintiffs  claim  a lien  is  due  by  virtue  of  this 
contract,  and  the  neat  point  for  determination  here  is,  whether  the 
amount  in  question  is  a sum  payable  by  the  defendants  as  owners 
of  the  building  or  lot  upon  which  the  plaintiffs  claim  a lien  for 
electrical  power  “ supplied  ” to  the  defendants  “ there,”  that  is, 
to  or  at  that  building  or  lot,  within  the  meaning  of  sec.  27. 

The  contract  of  the  15th  October,  1914,  required  the  Welland 
Commission  to  deliver  to  or  hold  in  reserve  for  the  defendants, 
and  the  defendants  to  take,  until  the  19th  December,  1929,  “1200 
h.p.  of  electrical  power  at  the  46,000  volt  building  entrances”  of 
the  defendants’  substation  building  on  their  property  at  or  near 
Welland.  The  defendants  had  also,  upon  certain  conditions,  rights 
of  renewal  for  certain  further  terms.  The  contract  contains  num- 
erous provisions  as  to  maximum  and  minimum  amount  of  power, 
the  increase  of  the  amount  to  be  held  in  reserve,  and  the  defend- 
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ants’  liability  to  pay  in  respect  thereof.  Mr.  Eobinson  relied  on 
the  language  of  many  of  these  provisions  of  the  contract  in  sup- 
port of  his  argument;  but,  in  the  view  I take  of  the  applicability 
of  the  contract  to  the  construction  of  the  statute,  I do  not  think  it 
necessary  to  discuss  these  provisions  in  detail. 

The  defendants  continued  in  the  operation  of  their  factory, 
and,  with  certain  interruptions,  to  take  electrical  power  from  the 
plaintiff  Commission  until  the  end  of  October,  1920,  when  the  fac- 
tory was  closed.  I understand  that  nothing  turns  here  upon  any 
interruption  in  the  delivery  of  power  prior  to  that  date. 

Notwithstanding  the  closing  of  the  defendants’  factory,  the 
plaintiffs  continued  to  demand  payment  from  the  defendants  for 
electric  power  under  the  terms  of  the  agreement,  and  the  matters 
in  dispute  were  ultimately  submitted  to  arbitration  under  the  arbi- 
tration clause  in  the  agreement,  and  the  amount  now  due  the  plain- 
tiffs is  that  found  due  by  the  award  of  the  arbitrators.  The  arbi- 
trators also  find,  and  their 'finding  is  admitted  by  the  defendants 
to  be  in  accordance  with  the  facts,  that  after  October,  1920,  the 
plaintiffs  kept  in  reserve  within  the  meaning  of  the  contract  a sup- 
ply of  electrical  power,  which  was  at  all  times  available  for  the 
use  of  the  defendants,  by  merely  closing  the  switch  at  the  entrance 
to  their  buildings,  and  it  is  upon  this  finding  that  the  arbitrators 
find  the  defendants  liable  under  the  contract  to  the  plaintiffs. 

It  is  of  course  quite  clear  and  is  admitted  by  the  plaintiffs  that 
the  amount  now  due  the  plaintiffs  is  not  payable  in  respect  of  any 
electric  power  actually  used  by  the  defendants  or  actually  taken 
into  the  operating  part  of  their  factory  by  the  defendants.  But 
the  plaintiffs  say  that,  as  the  electric  current  was  at  all  times 
ready  for  admission  to  the  defendants’  factory  by  means  of  their 
switch,  if  the  defendants  had  chosen  to  make  use  of  it,  it  was  sup- 
plied to  them  there  ” within  the  meaning  of  sec.  27. 

It  is  a trite  saying  that  a taxing  Act  must  be  strictly  construed, 
but  the  principle  ought  not  to  be  overlooked  in  a case  like  this. 
The  object  of  the  Legislature  in  passing  sec.  27  was  of  course  to 
protect  the  public  revenues  by  subjecting  lands  to  which  a public 
utility  (as  defined  by  sec.  2)  is  supplied  to  a lien  or  charge  for  the 
utility  so  supplied.  But,  while  tlie  sum  payable  by  the  owner  or 
occupant  for  the  utility  so  supplied  may  depend  upon  the  terms  of 
a contract  between  the  owner  or  occupant  and  the  Commission  or 
other  corporation  supplying  the  utility,  the  foundation  for  the  lien 
or  charge  must  be  the  fact  that  the  utility  is  actually  supplied,” 
and  has  nothing  to  do  with  the  existence  or  non-existence  of  a con- 
tract, or  with  the  terms  of  any  contract  if  there  is  one.  The 
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imposition  of  a tax  by  way  of  a lien  or  charge  upon  property  fre- 
quently affects  the  interests  of  others  who  are  in  no  way  responsible 
for  its  payment.  If  in  the  present  case  there  were  a mortgage 
upon  the  defendants’  lands,  while  there  might  be  no  hardship  in 
establishing  a lien  for  electrical  power  supplied  while  the  factory 
was  running  and  presumably  in  a position  to  meet  its  overhead 
charges,  it  would  be  wholly  inequitable  to  give  a municipal  body 
a lien,  ranking  prior  to  the  mortgage,  for  power  which  had  never 
entered  the  factory  or  been  used  in  connection  with  it.  I think  it 
clear  that  the  parties,  by  merely  declaring  by  contract  that  elec- 
trical power  not  in  fact  supplied  shall  be  deemed  to  be  construct- 
ively supplied,  cannot  enlarge  the  meaning  and  scope  of  the  word 
‘‘supplied’’  as  used  in  sec.  27. 

Mr.  Robinson  argues,  of  course,  that  the  supply  was  not  a 
constructive  supply,  but  an  actual  one,  because  of  the  fact  that  the 
power  was  on  hand  andj  available  for  the  defendants  if  they  chose 
to  close  their  switch  and  allow  it  to  enter  their  building.  While 
there  is  some  force  in  this  contention,  because  electric  power  at  the 
defendants’  door,  so  to  speak,  may  in  a sense  be  regarded  as  sup- 
plied, it  is  not,  in  my  opinion,  supplied  in  the  sense  intended  by 
sec.  27.  The  supply  contemplated  by  sec.  27  includes  not  merely 
the  act  of  delivery  on  the  part  of  the  Commission  but  an  actual 
reception  or  taking  by  the  owner  or  occupant. 

Mr.  Robinson  referred  to  several  cases  upon  the  meaning  of  the 
words  “ supply  ” and  “ deliver,”  but  they  involve  the  construction 
of  contracts.  I do  not  see  how  they  assist  in  arriving  at  the  mean- 
ing of  the  legislation  here  in  question.  He  also  referred  to  several 
other  sections  of  the  Public  Utilities  Act  dealing  with  the  delivery 
or  supply  of  a public  utility,  but  they  throw  no  additional  light 
upon  sec.  27. 

In  Howe  v.  City  of  Port  Arthur  (1922),  23  O.W.N.  190,  the 
present  Chief  Justice  of  the  Second  Divisional  Court  held  that 
power  held  in  reserve  was  not  power  supplied  or  used  within  the 
meaning  of  sec.  27.  Mr.  Robinson  says  that  the  case  is  distinguish- 
able from  the  present  one,  because  there  the  line  was  actually  dis- 
connected at  the  company’s  terminals,  and  that  any  opinion 
expressed  by  the  learned  trial  Judge  which  goes  beyond  the  actual 
facts  of  the  case  is  oliter.  If  I thought  that  the  difference  in  the 
facts  between  that  case  and  this  really  affected  the  question,  I 
might  feel  that  the  judgment  in  the  Howe  case  was  not  binding 
on  me.  But  it  is  apparent  that  the  views  of  the  learned  Chief  Jus- 
tice as  to  the  meaning  of  the  section  are  in  agreement  with  my  own. 

I wish  to  guard  against  any  inference  that  my  judgment  might 
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apply  to  the  case  of  a temporary  interference  in  the  delivery  or 
reception  of  power.  In  such  cases  the  amount  payable  for  the  per- 
iod during  which  the  interference  occurred  would,  I think,  be  pay- 
able in  respect  of  the  power  actually  delivered  during  the  period, 
and  so  within  the  section. 

I desire  to  point  out  in  passing,  though  nothing  turns  upon 
it  here,  that  I think  that  the  phrase  or  for  the  use  thereof  in 
sec.  27  does  not -mean  for  the  use  of  the  public  utility, but  for 
the  use  of  the  building  or  lot.^^  This  is  not  quite  apparent  at  first. 
What  the  section  deals  with  is  the  sum  payable  by  the  owner  or 
occupant  of  any  building  or  lot  for  the  public  utility  supplied  to 
him  at  such  building  or  lot  or  supplied  to  him  for  the  use  ^Thereof,’’ 
that  is,  of  such  building  or  lot. 

Although  the  defence  as  to  the  right  to  enforce  the  lien  by 
action  is  raised  on  the  pleadings,  it  was  not  argued  before  me,  and 
I prefer  not  to  deal  with  it. 

The  action  must  be  dismissed  with  costs.  As  the  plaintiffs 
have  not  asked  for  judgment  enforcing  the  award,  their  right  to 
payment  is  not  of  course  affected  by  this  judgment. 
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The  plaintiffs  appealed  from  the  judgment  of  Oede,  J.A. 


April  22,  1'924.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  Feegusox,  and  Smith,  JJ.A. 

Bobinson,  K.C.,  and  Gross,  for  the  appellants. 

Stinson,  K.C.,  for  the  defendants,  respondents. 

June  2,  1924.  Magee,  J.A. : — By  the  contract  between  the  par- 
ties the  defendants  agreed  that  the  power  held  in  reserve  for  them 
by  the  plaintiffs  should  be  deemed  supplied  to  them.  They  would 
thereby  be  estopped  from  denying  that  it  was  supplied.  If  sup- 
plied the  statute  gives  a lien  therefor  to  the  suppliers.  The  defend- 
ants would  therefore  be  estopped  from  denying  that  a lien  has  been, 
created.  If  the  plaintiffs  had  presented  the  case  as  one  of  estoppel 
I would  be  of  opinion  that  they  should,  as  against  the  defendants 
themselves,  have  a lien  upon  the  property.  It  was  quite  open  to 
the  defendants  to  create  a lien  as  against  themselves  by  express 
agreement,  and  I see  no  reason  why  they  could  not  in  this  way 
have  done  so.  But  the  plaintiffs  have  not  set  up  estoppel ; tliey 
rely  upon  the  award,  and  Monarch  Life  Assurance  Co.  v.  Macken- 
zie (1913),  15  D.L.R.  695  (P.C.),  seems  to  prevent  them  from 
succeeding  upon  that  ground. 

I agree  that,  as  against  other  persons  interested,  that  lien,  aris- 
ing as  it  would  only  from  estoppel  and  not  from  actual  supply, 
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would  not  be  effectual  except  from  registration  of  the  judgment 
declaring  it,  or  actual  notice,  and  it  should  so  be  declared  if  found 
to  exist. 

I agree  that  in  the  circumstances  there  was  not  actual  supply 
within  the  meaning  of  the  statute. 

I would  therefore  dismiss  the  appeal. 

Hodgins,  J.A.  : — I think,  though  with  some  doubt  and  hesita- 
tion, that  this  appeal  must  be  dismissed.  The  language  of  the 
statute  is  not  easy  to  construe.  But  its  purpose  is  such  that  I 
would  give  the  word  supplied  a meaning  different  from  that  of 
delivered.’^  See  Toronto  Electric  Light  Co.  v.  Canadian  Stewart 
Co.  Ltd.  (19'22)),  22  O.W.X.  507.  ^^Supplying  in  this  Act  seems 
to  be  the  correlative  of  needing  or  wanting.  How  can  it  be  said  that 
the  appellants  have  been  s applying  and  will  continue' to  be  supply- 
ing power  that  is  neither  needed  nor  wanted  nor  used  ? The  lien 
resembles  that  granted  to  mechanics,  for  it  renders  the  building  or 
lot  liable  for  something  ‘^supplied  ” thereto  so  as  to  be  used  therein 
or  thereon,  and  where  that  use  and  consequent  benefit  is  absent,  the 
reason  for  the  lien  ceases.  The  fact  that  the  power  is  kept  ready 
to  be  used  does  not  seem  to  be  sufficient  to  create  a lien,  though  it 
may  be  enough  to  establish  liability  if  the  contract  between  the 
parties  treats  it  as  if  that  was  equivalent  to  actual  consumption. 

Mulock,  C.J.O.,  agreed  with  Hodgins,  J.A. 

Ferguson  and  Smith,  JJ.A.,  agreed  in  dismissing  the  appeal.* 

Appeal  dismissed  with  costs. 


[IN  BANKRUPTCY.] 

Be  McKittrick  Properties  Ltd. 

Lien — Public  Utilities  Act,  sec.  27  (l.'f  Geo.  V.  ch.  61,  sec.  ’i)  — Supply 
of  Electric  Power  by  Power  Commission  to  Tenants  of  Land — 
Contract  for  10  Years — Eviction  of  Tenants — Claim  of  Lien  upon 
Land  Demised — Right  Confined  to  Price  of  Power  actually  Supplied 
— Claim  for  Damages  for  Breach  of  Contract — Effect  of  sec.  27(a) 
(IJf  Geo.  Y.  ch.  61,  sec.  5) — Claim  Made  in  Bankruptcy  Proceedings. 

Tenants  of  land  under  a lease  for  ten  years  from  October,  1923,  in  June, 
1924,  made  contracts  with  the  Hydro-Electric  Power  Commission  of 
Hamilton  for  a supply  of  electric  power  for  10  years.  In  August, 

♦Written  reasons  were  given  by  Ferguson,  J.A.,  but  his  manu- 
script has  unfortunately  been  destroyed  or  mislaid. 
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1925,  the  landlord  took  possession  upon  default  in  payment  of  the 
rent : — 

Held,  that  when  the  tenants  forfeited  their  rights  under  the  lease  and 
were  evicted  and  ceased  to  take  the  power,  they  broke  their  contracts, 
and  the  only  right  of  the  Commission  was  to  recover  damages  for  the 
refusal  to  carry  out  the  contracts;  and  that  claim  did  not  entitle 
them  to  a lien  on  the  leased  land  under  sec.  27  of  the  Public  Utili- 
ties Act,  R.iS.0.  1914,  ch.  204,  as  enacted  in  1924  by  14  Geo.  V.  ch.  61, 
sec.  4.  That  section  does  not  authorise  more  than  the  creation  of  a 
lien  upon  the  land  of  the  landlord  for  the  price  of  the  public  utility 
which  is  actually  supplied. 

Section  27(a),  enacted  in  1924  by  14  Geo.  V.  ch.  61,  sec.  5,  does  not 
affect  the  question.  That  section  means  that  before  there  is  any 
breach  of  the  contract  or  refusal  to  accept  power  the  vendor  of  the 
power  has  done  his  part  if  he  has  the  power  ready  to  be  supplied. 
The  Commission’s  claim  to  rank  on  the  bankrupt  estate  of  the  land- 
lord, as  a preferred  creditor  for  the  amount  for  which  the  lien  was 
claimed,  was  denied. 

Appeal  by  the  Hydro-Electric  Power  Commission  of  Hamilton 
from  the  refusal  of  the  trustee  in  bankruptcy  of  the  estate  of 
McKittrick  Properties  Ltd.  to  recognise  the  claim  of  the  Commis- 
sion to  rank  in  the  liquidation  as  a preferential  creditor  for  $637. 

January  18.  The  appeal  was  heard  by  Middleton^  J.A.,  sitting 
in  Bankruptcy. 

T.  H.  Simpson,  for  the  Commission. 

H.  C.  Walher,  for  the  trustee. 


January  21.  Middleton,  J.  A. : — McKittrick  Properties  Limited, 
owning  a large  tract  of  land  near  Hamilton,  leased  to  Messrs. 
Rolph  & Hurst  a small  portion  of  their  holding  for  a term  of  10 
years  from  the  1st  October,  1923,  in  consideration  of  a rental  of 
50  cents  per  yard  for  every  yard  of  sand  or  gravel  removed  by  the 
lessees,  the  lessees  also  agreeing  to  pay  taxes.  The  lease  contains 
numerous  provisions  which  do  not  appear  to  be  of  any  importance 
upon  the  consideration  of  the  question  now  arising. 

The  tenants  made  contracts  with  the  Hydro-Electric  Power  Com- 
mission of  the  City  of  Hamilton  for  the  supply  of  electric  power 
and  electric  light.  These  contracts  bear  date  the  19th  January,  1924, 
and  the  17th  June,  1924,  and  call  for  the  supply  of  electric  energy 
for  power  and  lightijig  ])urposes  for  10  years  from  the  1st 
February,  1924.  The  lessees  got  into  financial  difficulty,  and  in 
August,  1925,  the  landlord  took  possession  upon  default  in  pay- 
ment o*f  the  rent,  and  thereafter  leased  the  ])ropei‘ty  and  other 
property  to  one  Cooper,  and  on  the  28th  May,  1925,  the  Hydro- 
Electric  Commission  entered  into  a new  contract  with  Cooper  to 
supply  power  to  him  over  and  above  the  poAver  contracted  for  by 
9 — GO  O.L.R. 
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the  original  lessees,  and  apparently  entered  into  a further  contract 
with  Cooper,  which  is  not  produced,  to  take  power,  presumably  in 
lieu  of  the  original  contract,  for  a period  of  14  years,  at  a lesser 
rate  than  that  contemplated  by  the  original  contracts. 

The  Commission  filed  its  claim  to  rank  as  a secured  creditor, 
apparently  against  the  entire  estate,  by  virtue  of  a lien  upon  the 
lands  included  in  the  lease.  This  claim  is  made  up  by  charging  as 
a debit  the  entire  rental  for  the  10  years  stipulated  for  under  the 
power  contract  and  the  entire  rental  stipulated  for  in  the  lighting 
contract,  and  giving  credit  for  the  amounts  actually  paid  by  the  con- 
tracting parties  and  by  Cooper,  and  also  giving  credit  for  the 
amount  contracted  to  be  paid  by  Cooper  for  the  14  years,  leaving 
the  balance  claimed.  Included  in  this  there  is  a small  item  o-f 
$4.70,  which  the  trustee  is  ready  to  pay  and  which  may,  therefore, 
be  ignored. 


If  the  'Commission  is  entitled  to  the  lien  it  claims,  it  is  hard  to 
see  why  the  credit  of  $2,520,  estimated  revenue  from  the  Cooper 
contract  over  the  entire  14  years,  should  be  credited. 


The  trustee,  however,  denies  the  right  of  the  Commission  to 
rank  at  all  in  the  bankruptcy,  and  also  denies  the  claim  of  the 
Commission  to  a lien  upon  the  leased  lands. 

The  claim  of  the  Commission  is  based  upon  sec.  27  of  the  Pub- 
lic Utilities  Act,  E.S.O.  1914,  ch.  204,  as  enacted  in  1924  by  14 
Geo.  V.  ch.  61,  sec.  4.  That  section  provides  that  the  amount  pay- 
able for  a public  utility  to  a Hydro-Electric  ’Commission  by  the 
owner  or  occupant  of  any  building  or  lot  . . . for  the  public 
utility  supplied  to  him  for  use  therein  or  thereon  . . . shall 
be  a lien  and  charge  on  the  building  or  lot  . . . in  the  same 

manner  and  tor  the  same  extent  as  municipal  taxes  on  land,  and  in 
default  of  payment,  the  clerk  of  the  municipality  upon  being  noti- 
fied of  the  amount  due,  shall  enter  the  sum  upon  the  collector’s  roll 
and  it  shall  forthwith  thereafter  be  collected  in  the  same  manner 
as  municipal  taxes  on  land.” 

The  proposition  that  a tenant  may  make  a contract  not  merely 
for  the  term  of  his  lease  but  extending  beyond  the  term  of  his 
lease  and  charge  the  property  of  his  landlord  with  the  moneys  pay- 
able under  that  contract,  even  though  the  amount  may  exceed  the 
value  of  the  land,  is  so  startling  that  effect  cannot  be  given  to  it 
unless  the  legislative  intention  to  justify  such  a proceeding  is  most 
clearly  expressed.  Criticising  the  statute  as  best  I can,  I have  come 
to  the  conclusion  that  all  that  it  does  authorise  is  the  creation  of 
a lien  upon  the  land  of  the  landlord  for  the  price  of  the  public 
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utility  which  is  actually  supplied.  Section  27(a),  enacted  in  1924 
by  sec.  5,  provides  that  a public  utility  which  was  rendered  avail- 
able or  held  in  reserve  for  an  owner  or  occupant  ds  to  be  regarded 
as  a public  utility  actually  supplied,  but  this,  I think,  does  not 
here  help  the  Commission. 

The  view  I take  is  that  when  the  tenants  forfeited  their  rights 
under  the  lease  and  were  evicted  and  ceased  to  take  the  power, 
they  broke  the  contract,  and  the  only  right  on  the  part  of  the  Com- 
mission is  not  to  recover  for  the  price  of  goods  sold  and  delivered 
or  for  the  price  of  work  done,  but  to  recover  damages  for  the 
refusal  of  the  purchaser  to  carry  out  the  contract.  I am  not  sure 
whether  electric  power  and  energy  is  to  be  regarded  as  merchandise 
sold  or  whether  it  should  be  regarded  as  work  to  be  done.  It 
makes  no  difference,  for  in  each  case,  upon  breach  of  the  contract 
to  accept  and  pay  for  the  goods  or  to  permit  the  work  to  be  done, 
the  claim  is  a claim  for  damages  and  not  an  action  for  goods  sold 
and  delivered  or  for  work  done.  It  is  apparently  upon  this  theory 
that  the  'Commission  has  given  credit  for  the  amount  to  be  paid  by 
the  new  occupant.  If  I am  right  in  my  view  that  this  is  the  only 
claim  which  the  Commission  has,  then  it  is  plain  that  it  does  not 
fall  within  the  provisions  of  sec.  27. 

As  already  indicated,  I do  not  think  sec.  27(a)  affects  the 
problem.  The  meaning  of  this  obscurely  worded  section  is,  I think, 
that  before  there  is  any  breach  of  the  contract  or  refusal  to  accept 
power  the  vendor  of  the  power  has  done  his  part  if  he  has  the  power 
ready  to  be  supplied.  This  cannot  have  any  bearing  upon  the  ques- 
tion as  to  the  form  of  the  remedy  where  the  contract  is  terminated 
by  the  default  of  either  party. 

It  follows  that  the  Commission  has  not,  in  my  view,  any  claim, 
preferential  or  otherwise,  against  the  estate  of  the  landlord. 

The  appeal  will  therefore  be  dismissed  with  costs.  The  order 
should  contain  a recital  of  the  undertaking  by  the  trustee  to  pay 
the  $4.70  admitted  upon  the  argument. 
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See  the  case  immediately  preceding  this. 
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Ee  Jones. 


Will — Construction — Bequest  of  Interest  on  Fund  without  Limitation 
as  to  Time,  Followed  hy  Residuary  Bequest — Gift  of  Corpus — Inten- 
tion of  Testator — Expressions  Used  in  Will  — InsuMciency  to  Cut 
down  Absolute  Interest  to  Life-interest. 

Ey  his  will  a testator  gave  to  his  wife  “ all  furniture  and  personal 
effects,  and  the  home  . . . ;S.-avenue  ...  for  her  life ; at 
my  death  the  property  on  W.  street  to  be  sold,  not  less  than  one- 
third  cash  and  a mortgage  . . . and  my  wife  to  receive  all  the 

interest;  the  cash  payment  to  be  placed  in  bank  . . . and  my 
wife  to  receive  the  interest  on  same.  On  condition  my  wife  don’t 
demand  her  dower.”  This  was  followed  by  a bequest  of  the  residu- 
ary estate  to  different  relatives  of  the  testator,  one  of  which  was 
expressed  thus:  “To  R.  D.  . . . ten  per  cent.  Should  he  be  de- 

ceased his  share  to  go  to  his  daughters  that  may  be  unmarried  or 
widows  at  my  wife’s  death:” — 

iifeZd,  reversing  the  decision  of  Wright,  J.  (Latchford,  C.J.,  dissenting) , 
that  the  rule  by  which  a general  and  unlimited  gift  of  income  of 
real  or  personal  estate  carries  an-  absolute  interest  in  the  corpus 
should  be  applied,  notwithstanding  certain  expressions  used  in  the 
clauses  above  quoted,  and  the  widow  declared  entitled  to  the  corpus 
of  the  proceeds  of  the  W.  street  property. 

Coward  v.  Larkman  (1888),  60  L.T.R.  1,  followed. 

Motion  by  the  sole  acting  executor  of  the  will  of  Edmund 
Crowdson  Jones,  -deceased,  for  an  order  determining  certain  ques- 
tions as  to  the  meaning  and  effect  of  the  will. 

The  motion  was  heard  by  Weight,  J.,  in  the  Weekly  Court, 
Ottawa. 

W.  F.  Scliroeder,  for  the  executor. 

E.  P.  Gleeson,  for  the  residuary  legatees. 

D.  A.  Mcllraith,  for  the  widow. 


June  4.  Wright,  J. : — At  the  hearing  I disposed  of  all  the 
matters  presented  except  one  with  which  I shall  now  deal. 

The  following  is  the  clause  of  the  will  which  gives  rise  to  the 
difficulty : — 

“1  leave  to  my  wife,  Mary  Jones,  all  furniture  and  personal 
effects,  and  the  home,  19  Spadina  avenue,  city  of  Ottawa,  for  her 
life;  at  my  death  the  property  on  Wellington  street  to  be  sold, 
not  less  than  one-third  cash  and  a mortgage  for  not  more  than  four 
or  five  years,  and  my  wife  to  receive  all  the  interest;  the  cash  pay- 
ment to  be  placed  in  bank  or  trust  company  End  my  wife  to  receive 
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the  interest  on  same.  On  condition  my  wife  don’t  demand  her 
dower.” 

Following  this  danse  there  is  a bequest  of  the  residuary  estate 
to  different  relatives  of  the  testator. 

For  the  widow  it  was  contended  by  Mr.  Mcllraith,  in  the  course 
of  a very  able  argument,  that  she  is  entitled  to  the  whole  of  the 
proceeds  of  the  sale  of  the  Wellington  street  property,  under  the 
rule  that  a bequest  of  the  income  of  personal  estate  without  limita- 
tion as  to  time  is  equivalent  to  a gift  of  the  principal. 

As  stated  in  R&  Coward  (1887),  57  L.T.R.  285!,  this  is  a rule 
of  construction,  and  points  out  what  a court  shall  do  in  the  absence 
of  express  or  implied  intention,  as  distinguished  from  a rule  of 
law,  which  takes  effect  when  certain  conditions  are  found  although 
the  testator  may  have  indicated  an  intention  to  the  contrary. 

See  Hawkins  on  Wills,  2nd  ed.,  p.  162  et  seq.;  Theobald  on 
Wills,  Canadian  ed.,  p.  480. 

It  will  be  noted  that  the  bequest  to  the  wife  of  the  interest  is 
not  entirely  absolute,  as  it  is  conditional  on  her  not  demanding  her 
dower,  and  that  may  to  some  extent  indicate  an  intention  on  the 
part  of  the  testator  that  in  lieu  of  dower,  which  would  be  merely 
one-third  of  the  rents  and  profits  during  her  life,  the  interest 
taken  was  also  limited  to  her  lifetime. 

I think  the  testator’s  intention  that  the  widow  should  have  only 
the  interest  during  her  life,  and  not  the  corpus,  is  clearly  mani- 
fested by  the  provision  that  the  cash  payments,  which  would  include 
the  entire  cash  received  from  the  sale  of  the  property  if  it  were 
sold  for  cash,  should  be  placed  in  a bank  or  trust  company  and  the 
wife  should  receive  the  interest  on  the  same. 

This  indicates  the  intention  of  the  testator  that  his  wife  should 
not  have  possession  of  the  capital,  but  that  it  should  be  dealt  with 
in  the  manner  indicated  by  his  will.  From  this  it  is  fair  to  con- 
clude that  he  did  not  intend  at  any  time  that  she  should  have  the 
capital  as  her  own. 

The  intention  of  the  testator  that  the  rule  of  construction 
already  referred  to  should  not  apply  may  be  manifested  in  many 
ways,  and  I think  it  is  clearly  manifested  in  the  present  instance 
by  the  provisions  I have  referred  to. 

There  is  also  the  fact  that  the  rule  appears  to  have  been  founded 
on  the  desire  on  the  part  of  the  courts  to  avoid  construing  the  will 
so  as  to  create  an  intestacy.  Here  there  is  no  reason  for  such 
application,  as  there  is  a residuary  clause. 


Wright,  .J. 
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Wright,  J . The  following  also  appears  in  the  residuary  clause  : — 

1026.  To  Richard  Daw’son  of  Ottaiva,  cousin  of  mine,  ten  per  cent.*^ 

(that  is  of  the  residue).  Should  he  be  deceased  the  share  to  go  to 
Jones.  his  daughters  that  may  be  unmarried  or  widows  at  my  wdfe’s 
death. 

This,  I think,  also  affords  evidence  of  the  intention  of  the  tes- 
tator that  all  his  property  should  at  his  wife’s  death  form  part  of 
the  residuary  estate. 

On  the  whole  I am  of  opinion  that  the  language  and  provisions 
of  the  will  shew  an  intention  on  the  testator’s  part  that  the  widow 
should  take  only  a life-estate  in  the  proceeds  of  the  sale,  and  there- 
fore the  rule  of  construction  contended  for  does  not  apply  to  the 
present  case. 

The  costs  of  all  parties  to  this  application  will  be  out  of  the 
estate,  those  of  the  executors  as  between  solicitor  and  client. 

The  widow  appealed  from  the  judgment  of  Weight^  J. 

Xovember  2,  1926.  The  appeal  was  heard  by  Latchford,  C.J., 
Riddell,  Middleton,  Masten,  and  Orde,  JJA. 

IT.  D.  McPherson,  K.C.,  for  the  appellant,  argued  that,  under 
the  terms  of  the  will,  she  was  entitled  to  the  corpus  of  the  pro- 
ceeds of  the  Wellington  street  property,  following  the  rule  laid 
down  in  cases  such  as  Elton  v.  Shephard  (1781),  1 Bro.  C.C.  532, 
Adamson  v.  Armitage  (1815),  19  Ves.  416,  and  Haig  v.  Swiney 
(1823),  1 Sim.  & Stu.  487,  and  referred  to  in  Hawkins  on  Wills,  3rd 
ed.,  p.  159,  viz.,  that  bequest  of  the  income  of  personal  estate, 
without  limit  as  to  time,  is  equivalent  to  a gift  of  the  principal.” 
Any  contrary  intention  must  be  set  forth  in  the  will : Kingsbury 
V.  Walter,  [1901]  A.C.  187;  Attorney-General  v.  Jefferys,  [1908] 
A.C.  411.  No  such  contrary  intention  appeared  in  the  present  will. 

E.  P.  Gleeson  and  D.  J.  Cojfey,  for  the  executor  and  residuary 
legatees,  respondents.  If  the  appellant’s  contention  is  correct,  she 
is  entitled  absolutely  to  the  proceeds  of  the  ATellington  street 
property,  which  would  mean  that  immediately  upon  sale  she  could 
demand  payment  oE  the  money.  This  is  inconsistent  with  the  pro- 
vision requiring  the  executors  to  sell  the  property  for  one-third 
cash  and  a mortgage  for  not  more  than  four  or  five  years:  Foot  v. 
Foot  (1888),  15  'Can.  S.C.R.  699.  Immediately  following  the 
bequest  in  question  are  the  significant  words  ^‘^on  condition  my  wife 
don’t  demand  her  dower.”  This  clause  affords  an  excellent  index 
to  the  testator’s  mind.  To  reserve  such  a dower  shewed  a clear 
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intention  that,  whatever  the  nature  of  the  gift,  it  was  intended  to 
be  something  less  than  a fee  simple:  Re  Wallace  (1926),  30  O.W.lSr. 
264.  The  rule  determining  that  an  unqualified  gift  of  interest, 
rent,  or  income,  conveys  an  absolute  interest,  is  a rule  of  construc- 
tion and  not  a rule  of  law:  Re  Coivard,  57  L.T.R.  285;  Stewart  v. 
Garnett  (1830),  3 Sim.  3'98.  These  cases  indicate  that  the  rule 
is  to  be  invoked  only  in  the  absence  of  internal  evidence.  In  the 
circumstances  of  this  case  there  was  sufficient  evidence  to  indicate 
an  intention  to  the  contrary,  and  therefore  the  rule  invoked  has  no 
application:  Loio  v.  Carter  (1839),  1 Beav.  426. 

January  21,  1927.  Middleton,  J.A.  : — An  appeal  by  the  widow 
from  the  judgment  of  Mr,  Justice  Wright  pronounced  on  the  4th 
day  of  June,  1926,  declaring  that  the  widow  takes  only  a life- 
estate  in  the  proceeds  of  the  sale  of  the  M^ellington  street  property 
mentioned  in  the  will  of  the  said  testator. 

The  testator  died  on  the  8th  September,  1924,  and  first  made 
his  will  bearing  date  the  25th  April,  1923,  which  was  duly  admitted 
to  probate  by  the  proper  Surrogate  Court  on  the  20th  December, 
1924.  By  this  will  the  testator  left  to  his  widow,  the  present 
appellant,  all  furniture  and  personal  effects  in  his  home,  19  Spadina 
avenue,  Ottawa,  and  the  home,  for  her  life,  and  further  directed 
that  at  his  death  the  property  on  Wellington  street  be  sold  for  not 
less  than  one-third  cash,  the  balance  of  the  price  to  be  secured  by  a 
mortgage  for  not  more  than  four  or  five  years : and  my  wife  to 

receive  all  the  interest ; the  cash  payment  to  be  'placed  in  bank  or 
trust  company  and  my  wife  to  receive  the  interest  on  same.  On 
condition  my  wife  cloiiT  demand  her  dower. 

The  residue  of  the  estate  is  given  to  a number  of  named  per- 
sons, a certain  percentage  to  each.  This  residuary  gift  is  colour- 
less save  for  one  provision,  To  Richard  Dawson  of  Ottawa,  cousin 
of  mine,  ten  per  cent.  Should  he  be  deceased  his  share  to  go  to 
his  daughters  that  may  be  unmarried  or  widows  at  my  wife’s 
death.” 

The  estate  of  the  testator  consisted  of  the  homestead,  valued 
at  $6,500;  and  the  AVellington  street  property,  valued  at  $30,000. 
The  personalty  was  of  trivial  value  and  may  be  ignored. 

A question  was  raised  as  to  whether  what  I have  called  the 
Wellington  street  property  is  to  be  subdivided  into  two  parcels 
which  might  be  called  the  ATellington  street  property  and  the  Som- 
erset street  property,  and  concerning  this  an  issue  has  been  directed. 


App.  Div. 
1926. 
Re 

Jones. 


140  ONTARIO  LAW  REPORTS.  [vol. 

App.  Div.  but  the  result  will  not  be  material  to  the  question  now  to  be  con- 
1027.  Bidered. 

Mr.  Justice  Wright  has  given  the  matter  his  usual  careful  con- 
JoNEs.  Bideration  and  has  arrived  at  the  conclusion  that  the  widow  takes 
Middleton,  ^ life-estate  only.  The  learned  Judge  finds  in  the  will  sufficient 
J-A.  to  indicate  that  the  testator  intended  that  the  general  rule  by  which 
an  indefinite  gift  of  income  amounts  to  a gift  of  the  corpus  should 
not  apply. 

The  case  referred  to  by  the  learned  Judge^  Be  Coward,  67  L.T. 
R.  285,  was  affirmed  by  the  House  of  Lords  in  1888,  Coward  v. 
Larkman,  60  L.T.R.  1.  Lord  Chancellor  Halsbury,  referring  to 
the  rule  which  in  argument  had  been  called  a rule  of  construction, 
says  (p.  2) 

a little  doubt  whether  it  is  not  putting  it  somewhat  too 
high  to  describe  it  as  a rule  of  construction.  It  is  rather  a trans- 
lation of  words,  and  is  figuratively  represented  by  saying  that  the 
giving  of  the  fruit  in  an  unqulified  and  absolute  manner  is  a 
perpetual  gift  of  the  tree.  It  seems  to  me  a pure  matter  of  lan- 
guage ; that  if  you  give  income  on  real  or  personal  estate,  and  the 
gift  of  income  is  absolute  and  unlimited,  it  is  impossible  to  doubt 
that  the  corpus  must  be  included  in  the  gift.’^ 

As  in  the  Court  of  Appeal,  all  the  learned  Lords  pronouncing 
opinions  were  agreed  that  it  was  the  duty  of  the  Court  to  ascertain 
from  the  will  whether  it  was  the  intention  of  the  testator  to  give 
an  absolute  and  unlimited  interest  in  the  income.  The  Lord  Chan- 
cellor prefaces  his  remarks  in  facing  this  problem  with  words  singu- 
larly appropriate  here : — 

The  difficulty  of  arriving  at  the  meaning  of  a testator  gener- 
ally arises  from  the  fact  that  there  is  no  presumption  what  are  his 
intentions;  no  such  general  object  as  one  may  find  in  a statute  or 
in  a deed,  the  general  object  and  intention  of  which  may  guide 
one  in  arriving  at  what  was  the  maker’s  general  intention,  to  which 
particular  expressions  or  provisions  may  be  subordinate.  One  is 
not  entitled  to  speculate  whether  the  framer  of  this  extraordinary 
document  desired  his  widow  to  be  his  residuary  legatee,  and  to 
possess  his  residuary  estate  absolutely  for  her  own  benefit,  or  to 
possess  it  merely  as  tenant  for  life.” 

Under  the  will  there  under  consideration  the  widow  was  given 
the  income  of  several  different  properties  under  several  different 
clauses  of  the  will.  'She  was  held  entitled  to  take  all  absolutely 
save  two  portions,  for  there  was  found,  in  the  fact  that  out  of  these 
she  was  authorised  to  spend  certain  capital  moneys  for  a specific 
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purpose,  an  expression  of  an  intention  that  the  capital  should  not  -^pp-  r->iv. 
be  hers,  for  in  that  case  the  provisions  would  be  unnecessary.  1927. 

Turning  now  to  the  will  in  question,  I can  find  nothing  in  the 
words  of  the  gift  to  the  widow  of  the  proceeds  of  the  Wellington  Joxes. 
street  property  to  indicate  that  there  is  anything  other  than  an 
absolute  gift  to  her.  She  is  to  have  the  Spadina  avenue  property  J.A. 

for  her  life,^^  but  there  is  nothing  to  qualify  the  gift  of  the  income 
arising  from  the  sale  of  the  other  property. 

Reliance  is  placed  upon  the  words  on  condition  my  wife  don’t 
demand  her  dower.”  It  is  hard  to  attribute  any  meaning  to  these 
words.  Possibly  the  testator’s  idea  was  that  a demand  of  dower 
to  be  assigned  out  of  this  property  would  prevent  a sale  but  I cannot 
find  in  these  words  anything  that  would  go  to  indicate  that  the 
atsolute  interest  given  was  intended  to  be  cut  down  to  an  interest 
for  life  only.  Mr.  Justice  Wright  sees  in  these  words  something 
which  indicates  an  intention  that,  in  lieu  of  dower,  which  would  be 
merely  one-third  of  the  rents  and  profits  during  her  life,  the  inter- 
est was  also  to  be  limited  to  her  lifetime. 

When  I bear  in  mind  the  principle,  which  has  been  more  than 
once  laid  down,  that  words  which  confer  an  absolute  interest  are 
not  to  be  cut  down  by  subsequent  expressions  in  the  will  unless  it  is 
plain  that  this  is  the  intention  of  the  testator,  I find  myself  unable 
to  concur  in  the  view  expressed. 

The  next  suggestion  is  that  the  widow  cannot  take  absolutely 
because  the  money  is  directed  to  be  paid  into  a bank.  This  is  an- 
swered 'by  a series  of  cases  of  which  Adamson  v.  Armitage,  19  Ves. 

416,  would  suffice  as  an  illustration.  It  was  there  held  that  a be- 
quest to  a woman  of  a fund  the  interest  thereon  to  be  vested  in 
trustees,  the  income  arising  therefrom  to  be  for  her  sole  use  and 
benefit,  gave  her  the  capital  to  her  sole  use. 

Finally  the  words  that  I have  quated  from  the  residuary  gift, 
by  which  the  ten  per  cent,  of  the  residue  which  was  to  go  to  Richard 
Dawson  is  given  over  to  those  of  his  daughters  unmarried  at  the 
testator’s  wife’s  death,  seems  to  me  to  be  insufficient  to  cut  down 
what  would  otherwise  be  an  absolute  gift  to  the  widow.  There  will 
be  residuary  estate  distributable  at  lier  death,  namely,  the  proceeds 
of  the  Spadina  avenue  house,  and  these  words  will  be  just  as  applic- 
able to  the  situation  that  then  arises  as  if  the  residuary  fund  should 
include  not  only  the  proceeds  of  that  house  but  the  proceeds  of  thci 
Wellington  street  property  as  well. 

It  is  said  that  this  rule  is  a rule  of  construction,  and  not  a rule 
of  law:  by  this  I understand  that  effect  is  to  he  given  to  what  is 
said  by  the  tesffitor  without  speculating  as  to  his  intention,  unless 
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it  is  made  plain  from  the  will  itself  that  the  testator  does  not  mean 
the  words  he  has  used  to  have  their  ordinary  and  legal  significance 
and  effect.  The  situation  is  precisely  similar  to  that  arising  when 
the  testator  gives  property  to  A.  for  life  and  after  the  death  of  A. 
to  the  heirs  of  A.  There  the  rule  of  construction  known  as  the  rule 
in  Shelley^s  case  gives  an  absolute  title  to  the  property  quite  inde- 
pendent of  any  question  of  intention,  unless  it  is  shewn  that  the 
will  has  given  to  the  words  used  a significance  they  do  not  naturally 
bear. 

I think  the  appeal  should  be  allowed  and  it  should  be  declared 
that  the  widow  is  entitled  absolutely  to  the  proceeds  of  the  Welling- 
ton street  property,  whatever  that  expression  may  mean.  The  costs 
of  all  parties  may  be  well  paid  out  of  the  estate. 

Eiddell  and  Masten,  JJ.A.,  agreed  with  Middleton,  J.A. 

Orde,  J.A. : — The  clause  which  occasions  this  application  to- 
the  Court  is  as  follows : — 

I leave  to  my  wife,  Mary  Jones,  all  furniture  and  personal 
effects,  and  the  home,  19  Spadina  avenue,  city  of  Ottawa,  for 
her  life;  at  my  death  the  property  on  Wellington  street  to  he  sold, 
not  less  than  one-third  cash  and  a mortgage  for  not  more  than 
four  or  five  years,  and  my  wife  to  receive  all  the  interest;  the  cash 
payment  to  be  placed  in  bank  or  trust  company  and  my  wife  to 
receive  the  interest  on  same.  On  condition  my  wife  don’t  demand 
her  dower.” 

This  is  followed  by  a gift  of  the  residue  to  certain  named  rela- 
tions and  others,  in  varying  percentages,  which  taken  together 
exhaust  the  residue. 

The  gift  of  the  Spadina  avenue  home  is,  of  course,  clearly 
limited  to  a life-estate,  but  the  gift  of  the  interest  upon  the  pro- 
ceeds of  the  conversion  of  the  Wellington  street  property,  without 
any  definite  expression  of  the  testator’s  intention  as  to  whether  or 
not  that  gift  is  limited  to  the  widow's  life,  creates  the  problem  we 
are  called  upon  to  solve. 

Following  file  proper  course  in  such  a case,  namely,  to  examine 
the  will  as  a whole  in  order  to  discover  any  other  provision  from 
which  may  bo  gathered  the  testator’s  intention  as  to  this  particular 
gift,  T have  read  the  will  over  many  times,  and  T am  unable  to  dis- 
cover any  thing  in  it  which  throws  any  more  light  upon  the  testa- 
tor’s intention  than  is  to  be  gathered  from  the  language  of  the  gift 
itself. 


App.  Div. 
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Jones. 

Middleton, 

J.A. 
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I cannot  follow  the  suggestion  that  the  express  limitation  of  the 
gift  of  the  Spadina  avenue  house  to  a life-estate  indicates  a similar 
limitation  in  the  case  of  the  Wellington  street  property.  Any 
inference  to  be  drawn  from  this  earlier  limitation  is  to  the  con- 
trary. The  absence  of  any  limitation  in  the  second  gift,  when  the 
testator  had  in  his  mind  the  earlier  limitation  to  a life-estate,  sug- 
gests (if  any  inference  is  to  be  drawn  at  all)  that  he  intended  the 
second  gift  to  be  absolute. 

Nor  do  I see  how  the  words  on  condition  my  wife  don’t 
demand  her  dower  ” can  be  interpreted  as  indicating  an  intention 
to  limit  the  gift.  The  argument  that  the  words  are  meaningless 
if  the  testator  meant  to  give  the  corpus  is  met  by  the  fact  that  they 
are  equally  meaningless  if  the  gift  is  merely  for  life,  because  the 
dower  would  only  extend  to  an  estate  for  life  in  one-third  of  the 
realty.  I think  the  testator  merely  added  these  words  for  more 
abundant  caution  and  perhaps  to  prevent  possible  trouble  when  the 
executors  came  to  convey  under  the  direction  to  sell. 

That  the  endeavour  to  create  a trust  for  the  investment  of  the 
corpus  does  not  affect  the  construction  is  clear,  nor,  since  the  enact- 
ment of  sec.  4.  of  the  Wills  Act  (R.S.O.  1914,  ch.  120),  is  there  any 
distinction  between  realty  and  personalty:  Mannox  v.  Greener 
(1872).,  L.R.  14  Eq.  456. 

The  argument  that  the  gift  of  residue  in  some  way  affects  the 
interpretation  of  the  disputed  clause  involves,  I think,  some  con- 
fusion of  thought  between  a residue  ” and  a remainder.”  It  is 
said  that  in  distributing  the  residue  among  so  many  beneficiaries 
the  testator  could  not  have  intended  to  confine  the  gift  merely  to 
the  remainder  in  the  Spadina  avenue  house,  which  clearly  falls  into 
the  residue,  but  must  have  intended  something  more.  This  is,  of 
course,  mere  speculation.  In  interpreting  the  residuary  gift,  the 
effect  to  be  given  to  it  must  be  the  same  whether  the  residue  is 
given  to  one  person  alone  or  is  to  be  divided  among  a large  num- 
ber. Had  the  residue  here  been  given  to  one  person,  say  a distant 
relation  or  a stranger,  how  could  it  be  argued  for  a moment  that 
the  mere  existence  of  a residuary  gift  affected  the  construction  of 
the  earlier  gifts?  Here  there  is  in  fact  a residue  upon  which  the 
residuary  gift  can  take  effect,  and  nothing  that  has  been  advanced 
in  argument  convinces  me  that  it  must  be  enlarged.  Indeed  I 
know  of  no  rule  of  law  or  construction  which  requires  that  if  upon 
a proper  construction  all  the  specific  and  personal  gifts  of  a testa- 
tor’s property  exhaust  the  whole  estate,  they  are  to  be  cut  down  in 
order  to  give  effect  to.  a gift  of  residue.  It  must  not  be  forgotten 
that  a residuary  gift  always  becomes  effective  in  cases  of  lapse,  and 
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is  not  to  be  given  a strained  construction  because  in  the  events  that 
have  happened  nothing  may  be  found  for  it  to  operate  upon. 

There  being,  therefore,  no  other  language  in  the  will  indicating 
that  the  testator  intended  that  the  language  of  the  gift  in  question 
should  have  any  other  than  the  uncontrolled  effect  which  must  be 
given  it  according  to  the  ordinary  rules  of  judicial  construction, 
the  result  is  beyond  question.  The  rule  of  construction  by  which 
a general  and  unlimited  gift  of  the  income  of  real  or  personal 
estate  is  held  to  carry  an  absolute  interest  in  the  corpus  is  estab- 
lished beyond  dispute  Lord  Watson  in  Coward  v.  LarTcman,  60 
L.T.E.  1,  at  p.  3. 

The  gift  here  comes  squarely  within  that  principle  and  in  my 
opinion  must  be  held  to  constitute  an  absolute  gift  of  the  corpus. 

I am  therefore  of  the  opinion  that  the  appeal  should  be  allowed 
and  the  widow  declared  to  be  entitled  to  the  corpus  of  the  proceeds 
of  tlie  Wellington  street  property.  The  costs  of  all  parties,  both  of 
the  appeal  and  below,  should  be  paid  out  of  the  estate,  those  of  the 
executor  as  between  solicitor  and  client. 

Latchford,  C.J.  : — This  appeal  is  by  the  widow  of  the  late 
Edmund  Crowdson  Jones,  of  Ottawa,  retired  millwright,  from  the 
order  of  Mr.  Justice  Wright,  of  the  4th  June,  1926,  on  an  origi- 
nating motion  by  the  sole  acting  executor  of  the  deceased  for  the 
advice  and  direction  of  the  Court  and  the  construction  of  the  last 
will  of  the  testator. 

The  clauses  of  the  order  appealed  from  are  numbered  2 and  4. 

‘‘2.  It  is  further  ordered  and  declared  that  by  the  last  clause 
of  the  will  the  deceased  has  made  good  and  effective  residuary  dis- 
position in  favour  of  the  legatees  therein  named,  and  that  after 
the  death  of  the  widow  the  property  known  and  described  as  No.  19 
Spadina  avenue  falls  into  the  residue.’^ 

4.  It  is  further  ordered  and  declared  that,  upon  the  proper 
construction  of  that  part  of  clause  3 of  the  said  will  dealing  with 
the  disposition  of  the  Wellington  street  property  of  the  said 
deceased,  the  widow  is  entitled  to  the  revenue  arising  from  the 
proceeds  of  the  sale  of  the  said  Wellington  street  property  for  her 
life  only,  and  that  after  her  death  the  corpus  is  to  be  disposed  of  as 
part  of  the  residuary  estate  of  the  said  deceased.^^ 

The  will  is  as  follows: — 

19  Spadina  Ave.,  City  of  Ottawa, 
County  of  Carleton,  and 

Province  of  Ontario., 

April  25,  1923. 

“ This  is  the  last  will  and  testament  of  me  Edmund  Crowdson 
Jones,  Eetired  Millwright. 
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I appoint  William  Joynt  of  Hisson  Avenue  in  the  County  of  App.  Div. 
Carleton  and  Benjamin  Carey  of  the  City  of  Ottawa^  Executors.  ii>27. 

I leave  to  my  wife  Mary  Jones  all  furniture  and  Personal  Re 
effects,  and  the  Home  19  iSpadina  ave  city  of  Ottawa  for  her  life,  Jo^s. 

at  my  death  the  Property  on  Wellington  Street  to  be  sold  not  less  Latchford, 
than  one  third  cash  and  a mortgage  for  not  more  than  four  or  five 
years,  and  my  wife  to  receive  all  the  interest,  the  cash  Payment  to 
be  Placed  in  bank  or  trust  company  and  my  wife  to  receive  the 
interest  on  same.  On  condition  my  wife  dont  demand  her  dower. 

I leave  to  the  first  three  names,  Mrs.  Bullivant,  of  stockport 
Eoad  Althenham  fifteen  Per  cent  of  the  residue  of  the  Estate,  also 
Hugh  williams  of  Park  road  Altrechan  Cheshire  five  per  cent  to 
Eobert  Denison  McKay  of  corpoil  Ont.  nephew  of  my  wife  five 
per  cent.  To  Eichard  Dawson  of  Ottawa  cousin  of  mine  Ten  Per 
cent  should  he  be  deceased  his  share  to  go  to  his  daughters  that  may 
be  unmarried  or  widows  at  my  wife  death.  To  Ethelwen  Carey 
city  of  Ottawa  neice  of  mine  five  Per  cent.  To  Harold  Austin 
^ nephew  of  mine  of  city  of  Ottawa  five  Per  cent.  To  Ernest  Austin 
nephew  of  mine  of  city  of  Ottawa  five  Per  cent.  To  Cecil  Jones 
nephew  of  mine  five  Per  cent.  To  Gladys  Jones  Keice  of  mine  five 
Per  cent.  To  Lucy  wilson  Trouville  road  Clapham  London  Eng- 
land ten  per  cent  should  she  be  deceased  her  share  to  go  to  her 
sister  Eosey  Elliot  thirty-one  clapham  England  should  both  be 
deceased  the  share  to  Mr.  Hary  Elliot  Husband  of  Eosey  Elliot.  To 
William  Griffiths  Mostyn  north  wales  brother  of  my  wife  five  Per 
cent  To  Bessie  Hunt  of  Earnwistle  Alberta  neice  of  mine  five  Per 
cent  To  Ernest  Hunt  of  Earnwistle  Alberta  a nephew  of  mine  five 
per  cent.  I leave  to  Mrs.  Sneyd  on  condition  she  dont  live  with  my 
wife  or  my  wife  live  with  any  of  the  Sneyds  fifteen  Per  ct. 

(Sgd.)  Edmund  Crowdson  Jones 

AAhtnesses 

(Sgd.)  X.  Laderoute 
(Sgd.)  S.  Laderoute'^ 

The  will  is  obviously  the  work  of  an  unskilled  draftsman — of 
the  testator  himself,  it  is  stated.  But  technical  terms,  even  when 
used  by  a testator  more  inops  consilii  than  Wood,  Y.-C.,  assumed 
every  testator  to  be  (Leivis  v.  Bees  (185G),  3 K.  & J.  132,  147), 
must  be  given  their  tecbnical  moaning,  unless  the  context  shews 
that  the  testator  meant  them  to  be  used  in  a different  sense : 2"heJ- 
lusson  V.  Bendlesliam  (1859),  7 H.L.C.  429,  519.  Established 
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App.  Div.  rules  of  construction  must  be  followed  and  not  conjectural  interpre- 
1927.  tations. 

Re  Wlien^  therefore,  the  testator  declared  his  wife  Avas  to  recei\^e 

the  interest  on  the  tw^o  funds  expected  to  result  from  the  sale  of  the 
Latchford,  Wellington  street  property,  he  must — unless  the  contrary  appears— 
be  considered,  upon  Avell-established  law,  to  have  intended  to 
bequeath  to  her  the  very  funds  themselves.  Technical  Avords  in  a 
will,  eA^en  Avhen  used  by  one  ignorant  of  their  meaning,  must  be 
given  their  legal  effect. 

Primd  facie/'  said  Grant,  M.R.,  in  Adamson  v.  Armitage, 
19  Ves.  416,  418,  a gift  of  the  produce  of  a fund  is  a gift  of  that 
produce  in  perpetuity ; and  is  consequently  a gift  of  the  fund  itself, 
unless  there  is  something  upon  the  face  of  the  Avill  to  shew  that 
such  was  not  the  intention.^’  Intention  cannot  be  proved  by 
extrinsic  evidence,  but  such  evidence  is  admissible  to  place  the 
Court  Avhich  expounds  a Avill  in  the  position  of  the  testator,  and 
then  to  declare  AAdiat  is  the  intention  evidenced  by  the  words  used 
with  reference  to  those  facts  and  circumstances  which  Avere  (or 
ought  to  have  been)  in  the  mind  of  the  testator  Avhen  he  used  those 
Avords:^^  Hawkins,  3rd  ed.  (1925),  p.  16,  citing  Blackburn,  J.,  in 
Allgood  V.  Blake  (1873),  L.R.  8 Ex.  160,  162. 

Since  the  argument  of  the  appeal  I have  had  the  original  Avill 
and  the  affidavits  to  lead  grant  of  probate  forwarded  from  Ottawa 
to  the  registrar  of  this  Court — a step  that  seemed  necessary  in  vieAV 
of  the  paucity  of  the  material  previously  submitted.  The  will  is 
throughout  in  the  same  handwriting  as  the  signature  Edmund 
Crowdson  Jones. That  the  testator  Avas  inops  consilii  is  manifest. 
Ilis  most  valuable  asset  is  not  mentioned  as  being  owned  by  him; 
he  uses  in  regard  to  it  no  term  indicative  of  his  possession  or  oAvner- 
ship,  and  refers  to  it  merely  as  the  property  on  Wellington  street.^’ 
His  comparative  illiteracy  is  shcAvn  by  his  misuse  of  capital  letters 
and  by  many  other  orthographical  errors. 

As  Avould  be  expected  from  the  precise  trade  which  Jones  had 
formerly  practised,  the  sum  of  the  many  percentages  into  Avhich  he 
divided  AAdiat  he  regarded  as  the  residue  of  his  estate  is  exactly 
100' — a circumstance  Avhich  indicates  that  he  intended  by  his  Avill 
to  dispose  of  all  his  estate. 

In  cases  like  this,  as  Lord  Chelmsford  observed  in  Gordon  v. 
Gordon  (1871),  L.R.  5 ILL.  254,  271,  The  exact  intention  of  the 
testator  is  hard  to  be  ascertained,  and  it  is  not  to  be  wondered  at 
that  different  minds  should  find  different  interpretations  upon  the 
language  he  has  used  to  express  that  intention.’’ 
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As  my  view  diverges  from  that  of  certain  of  my  brothers,  for  App.  Div. 
v/hose  opinion  I entertain  great  respect,  it  is  necessary  for  me  to  i<)27. 
enter  at  some  length  upon  a consideration  of  the  facts  and  a state- 
nient  of  the  reasons  which  have  led  me  to  a different  conclusion.  Jones. 

Evidence  of  the  circumstances  of  the  testator  when  he  made  his  Latchford, 
will,  and  of  the  state  of  his  family  and  property,  is  admissible  in  ^ 
aid  of  construction,  though  not,  in  such  a case  as  this,  of  the  actual 
testamentary  intentions  of  the  testator. 

The  general  rule,”  says  Blackburn,  J.,  in  Allgood  v.  Blake, 

L.R.  8 Ex.  160,  at  p.  162,  is  that,  in  construing  a will,  the  Court  is 
entitled  to  put  itself  in  the  position  of  the  testator,  and  to  con- 
sider all  material  facts  and  circumstances  known  to  the  testator 
with  reference  to  which  he  is  to  be  taken  to  have  used  words  in  the 
will,  and  then  to  declare  what  is  the  intention  evidenced  by  the 
words  used  with  reference  to  those  facts  and  circumstances  which 
were  (or  ought  to  have  been)  in  the  mind  of  the  testator  when  he 
used  those  words.” 

The  affidavits  filed  on  the  motion  and  to  lead  grant,  while 
sketchy,  afford  inferences  of  such  facts  and  circumstances,  and  are 
supplemented  by  statements  of  counsel  which  are  not  in  dispute. 

That  Jones  was  industrious  and  frugal  appears  from  the  consid- 
erable estate  which  he  accumulated ; that  he  was  rigidly  economical 
needs  no  evidence  to  establish  beyond  the  fact  that,  however  much 
his  estate  may  lose  by  this  litigation,  he  personally  saved  a few  dol- 
lars by  drawing  his  own  will ; and  that  he  had  an  affectionate  regard 
for  his  wife  and  consideration  for  his  own  and  her  relatives  is 
shewn  in  the  disposition  which  he  made  or  attempted  to  make  of 
his  estate.  He  left  no  children,  and  his  widow  is  upward  of  seventy 
years  of  age.  His  home  is  stated  to  have  a value  of  $6,500.  The 
Wellignton  street  property  consisted  of  lots  1 and  2 on  the  east 
side  of  Irving  avenue,  valued  for  probate  at  $16,500,  and  sub-lot  9 
on  plan  89,  Nepean,  valued  for  probate  at  $8,500.  On  lots  1 and  2 
was  erected  a brick-veneered  block  of  shops,  with  dwellings  over- 
head, numbered  978-992  Wellington  street.  In  1911  this  property 
was  sold  to  a syndicate  for  $36,000 — $10,000  in  cash  and  the  bal- 
ance secured  by  mortgage.  In  the  depression  which  followed  that 
year  and  continued  during  the  Great  War,  the  purchasers  were 
unable  to  make  the  payments  stipulated  in  the  mortgage  and 
released  their  equity  of  redemption  to  the  vendor.  A short  time 
before  his  death,  Mr.  Jones  erected  a garage,  now  numbered  1,112 
Somerset  street,  at  the  east  end  of  this  brick  block,  one  wall  of 
which  formed  the  west  side  of  the  garage.  A diagram,  after  a 
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1927.  of  the  buildings  and  their  relation  to  the  adjacent  streets. 


On  sub-lot  9,  wliich  was  on  the  opposite  side  of  Wellington 
street,  stood  two  shops,  numbered  977  and  979,  with  apartments 
overhead;  tlieir  value  for  probate  is  placed  at  $8,500. 
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The  personalty  consisted  merely  of  honsehold  goods  and  fur-  -^pp-  Hiv. 
niture^  valued  at  $273.  1^21. 

Were  it  not  that  an  issue  has  been  directed  by  the  Court  below — 
and  not  appealed  against — to  determine  whether  the  garage  does  Jones. 
or  does  not  form  part  of  the  property  on  Wellington  street/^  I ^atcMord 
should  not  have  thought  the  matter  open  to  doubt.  I do  not  pre-  o.J. 
sume  to  decide — it  is  not  now  proper  to  decide — whether  1,11^ 

Somerset  street  is  or  is  not  part  of  what  the  testator  usually 
regarded  and  spoke  of  as  ‘^the  property  on  Wellington  street.’^ 

It  may,  however,  be  not  improper  for  me  to  say  that,  in  my  opinion, 
the  real  point  for  determination  is  whether,  having  regard  to  all 
the  circumstances,  the  testator  did  or  did  not  intend  to  include  in 
the  expression  the  property  on  Wellington  street,’^  the  small  and 
relatively  unimportant  garage,  with  only  its  street  number  on 
Somerset  street,  while  its  whole  frontage,  like  that  of  the  large 
block  of  which  it  forms  part,  is  also  on  the  main  business  thorough- 
fare. 

The  question  is  not  wholly  immaterial,  as,  if  the  garage  was 
not  intended  to  be  included  in  ^Hhe  property  on  Wellington  street,’’ 
an  intestacy  in  regard  to  it  is  inevitable.  If,  on  the  other  hand,  the 
garage  is  included  in  that  general  description,  and  the  gifts  to  the 
widow  absorb,  as  she  contends,  the  corpus  as  well  as  the  income 
derived  or  derivable  from  the  rental  or  sale  of  the  valuable  Welling- 
ton street  property,  the  only  estate  available  for  distribution  among 
the  many  residuary  legatees  will  be  what  remains  of  the  home 
49  Spadina  Ave.,”  after  the  determination  of  her  life-estate  in  it. 

I may  add  that  in  the  application  for  probate  no  mention  is 
made  of  the  garage,  and  no  distinction  is  made  between  it  and  the 
remainder  of  the  block.  The  description  is,  Parts  of  lots  1 and  2 
on  plan  of  subdivision  of  lot  38  and  part  of  lot  37,  Con.  1,  O.F. 

Nepean  (Nos.  978,  982,  984,  990  and  992  Wellington  St.,  and 
1 Apartment  on  Irving  Ave.)” 

Parts  ” in  the  description  is  inaccurate,  though  undoubtedly 
used  innocently  and  in  the  utmost  good  faith,  and  not  with  the 
slightest  intention  of  misleading  any  one  concerned  in  the  estate 
or  in  the  grant  of  probate.  While  the  buildings  were  on  parts  of 
both  the  Irving  avenue  lots,  the  whole  of  these  lots  was  owned  by 
the  testator,  as  appears  from  Mr.  Cassels’s  plan  and  his  affidavit 
verifying  it.  Apart  from  his  residence,  all  the  buildings  owned 
by  the  testator  were  on  Wellington  street.  Even  the  garage  faces, 
as  I have  said,  that  important  business  thoroughfare,  though  num- 
bered for  municipal  purposes  on  Somerset  street. 

Although  I am  not  assuming  to  decide  a matter  as  to  which 
an  issue  has  been  directed,  I think  it  desirable  to  state,  in  connec- 
10 — 60  O.L.R. 


150 


OXTARIO  LAW  EEPORTS. 


App.  Div. 
1927. 

Re 

Jones. 

Latchford, 

C.J. 


[vOL. 


tio'n  with  the  present  appeal,  that  I find  it  impossible  to  think 
that  the  testator  intended  to  exclude  any  considerable  part  or 
any  part  whatever  of  what  was  his  most  valuable  asset  from  the 
expression  the  property  on  Wellington  street.^^ 

In  my  opinion,  it  does  appear  on  the  face  of  Jones’s  will,  taken 
as  a whole,  that,  notwithstanding  the  primd  facie  result  of  the 
gife  of  income,  the  testator  manifested  his  intention  to  be  that  his 
widow  should  not  be  entitled  to  the  property  producing  that  income. 

It  is  not  without  significance  that  all  the  furniture  and  per- 
sonal effects,”  as  well  as  the  home  19  Spadina  Ave.,”  were  left 
to  Mrs.  Jones  ‘^for  her  life.”  Whatever  the  result  in  law  of  the 
bequest  of  personalty,  the  testator  clearly  expressed  the  intention 
that  this  bequest  was  for  her  life  only.  Trivial  as  its  value  was, 
and  whatever  may  be  the  effect  in  law  of  his  words,  he  proclaimed 
his  desire  to  be  that,  upon  his  wife’s  death,  the  personalty  should 
become  part  of  his  residuary  estate.  When  he  was  careful  explicitly 
to  provide  that  property  of  little  value — merely  $273 — should  be 
his  widow’s  during  her  lifetime  only,  he  manifested  in  her  regard 
what  I think  is  the  dominant  intention  of  his  will.  While  she  lived, 
his  widow  was  to  have  and  enjoy  everything  he  possessed.  The 
income  resulting  from  the  sale  of  the  property  was  thought  to  be 
sufficient  to  support  her  in  decent  comfort  during  her  declining 
years;  otherwise  the  testator  would,  no  doubt,  have  made  further 
specific  provision  for  her.  He  probably  did  not  know  of  the  tech- 
nical rule  that  primd  facie  a gift  of  income  is  a gift  of  the  fund 
from  which  it  proceeds.  Rules  such  as  that  must  however,  be  fol- 
lowed in  construing  a will,  but  they  must  not  be  extended:  per 
Lord  Halsbury  in  Attorney-General  v.  Jefferys,  [1908]  A.C.  411, 
at  p.  414. 

The  direction  for  the  sale  of  the  property  on  Wellington 
street”  for  not  less  than  one-third  cash  and  a mortgage  for  not 
more  than  four  or  five  years,  with  the  direction  for  payment  to  his 
wife  of  the  interest  on  the  fund  to  be  deposited  and  on  the  mort- 
gage, immediately  precedes  the  words,  On  condition  my  wife 
don’t  demand  her  dower.”  These  words  have  no  logical  or  gram- 
matical relation  to  the  succeeding  provisions  of  the  wiW,  which 
relate  only  to  the  residuary  gifts.  Their  only  application  is  to  the 
sale  of  the  Wellington  street  property  and  to  the  payment  to  the 
widow  of  the  interest  on  the  resulting  proceeds. 

Effect  must  be  given,  if  possible,  to  every  part  of  a will — to  a 
will  as  a whole.  ^Hf  there  is  a construction  which  will  so  operate 
without  doing  violence  to  any  part  of  the  will,  that  construction 
ought  to  be  adopted  per  Brett,  J.,  in  Gravenor  v.  Watlcins  (1871), 
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L.R.  6 'C.P.  500,  at  p.  510.  To  add  anything  to  the  words  of 
the  will,  or  in  the  construction  made,  to  relinquish  and  leave  out 
any  of  the  words,  is  maledicta  glossa.  But  every  string  ought  to 
give  his  sound  d’  per  Dodderidge,  J.,  in  Blamford  v.  Blamford 
(1615),  3 Bulst.  98,  103. 

The  testator  used  with  some  intention  the  words  ‘‘  on  condition 
my  wife  doidt  demand  her  dower. Impliedly  he  knew  his  widow 
would  have  the  right  to  dower,  and  that  his  executors  could  not 
make  the  sale  which  he  directed  should  be  made  unless  she  released 
that  right.  If  the  Wellington  street  property  was  to  be  hers  abso- 
lutely she  would  have  in  it  a much  greater  interest  than  hex  dower. 
To  my  mind  it  is  evident  that  he  thought  dower  was  the  only 
interest  she  could  have  as  a result  of  his  bequest  of  the  income  aris- 
ing from  the  sale.  The  primd  facie  presumptive  effect  in  law  of 
the  gift  of  the  interest  is  thus  rebutted  and — to  quote  again  Sir 
William  Grant — there  is  something  on  the  face  of  the  will  to  shew 
that  such  was  not  the  intention.^^ 

I am  therefore  humbly  of  opinion  that  the  judgment  in  the 
Court  below  is  right  and  that  this  appeal  should  be  dismissed  with 
costs — those  of  the  executor  as  between  solicitor  and  client.  - 
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Appeal  allowed  (Latchfokd,  C.J.,  dissenting). 


[APPELLATE  DIVISION.] 


Geeex  V.  Tkess. 
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Landlord  and  Tenant — Lease  of  House  — Tenant  Vacating  Premises 
during  Term — Accejjtance  hy  Landlord  of  Keys  and  Advertising 

. House  for  Rent — Whether  Acceptance  of  Surrender Ambiguous 

Act — Promise  to  Try  to  Let  House  for  Tenant — Actioris  for  Rent  for 
Remainder  of  Term — Estoppel — Statutory  Declaration  of  Landlord 
Contradicting  Testimony  at  Trial  — Allegans  Contraria  non  Au- 
diendus. 


The  plaintiff  in  June,  1924,  leased  to  the  defendant  a house  and  prem- 
ises for  12  months,  rent  payable  in  advance.  The  defendant  took 
possession  and  remained  in  possession  3 months,  paying  rent  in  ad- 
vance. At  the  end  of  September,  1924,  he  notified  the  plaintiff  that 
he  was  obliged  to  vacate  the  house  and  asked  to  have  the  lease  can- 
celled. The  plaintiff  refused  the  request,  and  said,  “ the  best  I can  do 
for  you  is  to  try  and  rent  it  for  you.”  On  the  1st  October,  the  defend- 
ant wrote  to  the  plaintiff  enclosing  a cheque  for  one  month’s  rent, 
saying  that  he  had  vacated  the  premises,  and  enclosing  the  keys  of 
the  house.  The  plaintiff  cashed  the  cheque  (being  entitled  in  any 
view  to  the  October  rent),  received  and  retained  the  keys,  and  made 
efforts  to  rent  the  house.  She  succeeded  in  doing  so.  but  not  until 
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the  1st  May,  1925.  She  claimed  from  the  defendant  rent  for  the 
period  from  November,  1924,  to  the  end  of  April,  1925:  — 

Held,  that  the  retention  of  the  keys  and  advertising  the  house  for  rent 
were  ambigous  acts;  they  were,  upon  the  evidence,  referable  to  her 
promise  to  try  to  rent  the  house;  and  did  not  shew  an  acceptance  of 
a surrender. 

The  plaintiff,  in  1926,  applied  to  the  Court  of  Revision  for  a reduction 
of  taxes,  upon  the  ground  of  vacancy  of  the  premises,  and  in  support 
of  the  application  made  a statutory  declaration  that  the  property  had 
been  vacant  during  the  year  1924,  and  that  she  had  not  received  and 
was  not  to  receive  any  rent  therefor.  She  obtained  a reduction  of 
taxes: — 

Held,  that  the  plaintiff  was  not  estopped  by  her  declaration  from  main- 
taining that  the  house  was  rented  to  the  defendant,  as  the  defendant 
had  not  acted  upon  the  statement. 

Her  declaration  was  properly  treated  as  an  admission,  and  the  trial 
Judge  might  have  disbelieved  her  testimony  at  the  trial,  contradicting 
as  it  did  a former  declaration  equivalent  to  an  oath;  but  he  believed 
her  story  told  at  the  trial,  notwithstanding  her  previous  statement; 
he  had  a right  to  do  so;  and  the  Court  could  not  interfere. 

The  maxim  Allegans  contraria  non  audiendus  does  not  means  that  con- 
tradictory allegations  may  not  be  made  by  a litigant,  but  that  no  one 
can  have  a judgment  based  upon  allegations  contradictory  of  allega- 
tions upon  which  he  has  already  a judgment. 

Appeal  by  the  defendant,  in  two  actions  brought  against  him 
by  the  same  plaintiff,  from  judgments  of  the  First  Division  Court 
of  the  County  of  Carleton.  The  actions  were  brought  to  recover 
sums  alleged  to  be  due  for  rent  of  a house  and  lot  in  the  city  of 
Ottawa,  and  the  judgments  were  in  favour  of  the  plaintiff. 


January  25.  The  appeal  was  heard  by  Latchfokd,  C.J.,  Eid- 
DELL,  Middleton,  Hasten,  and  Orde,  JJ.A. 

H.  8.  White,  K.C.,  for  the  appellant. 

The  plaintiff  was  not  represented. 

The  points  argued  are  stated  in  the  judgment,  infra. 

January  27.  The  judgment  of  the  Court  was  read  by  Eiddell, 
J.A. : — The  plaintiff,  by  indenture  of  lease  dated  the  25th  June, 
1924,  let  to  the  defendant  a house  and  premises  in  Ottawa  for 
twelve  months,  rent  payable  in  advance  $50  per  month.  Immediately 
following  the  reddendum  clause  is  the  following : The  owner  is 

to  put  in  the  balance  of  electric  fixtures  and  varnish  the  floors  and 
other  woodwork  not  finished  and  stucco  the  summer  kitchen  and 
sun-room  and  build  a garage  on  lot  and  clean  up  the  lot  and 
grounds.’’ 

The  defendant  took  possession  and  remained  in  possession 
three  months,  paying  rent  in  advance  as  agreed.  The  plaintiff 
did  all  she  agreed  to  do  except  stucco  on  the  outside  of  the  kitchen 
and  the  sun-room,  and  the  grounds,  and  the  garage,”  the  part  not 
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done  except  the  garage  being  jnst  a question  of  appearance.’^ 
Later  the  parties  agreed  on  a reduction  of  $2.50  per  month  by 
reason  of  the  non-completion  of  the  garage. 

While  some  point  was  made  at  the  trial  of  the  want  of  perfect 
performance  by  the  plaintiff  of  her  agreement,  this  was  found 
against  the  defendant,  and  it  is  not  taken  before  us — we  are  con- 
sequently relieved  from  considering  it. 

The  defendant,  being  recalled  by  his  company  to  Toronto,  tele- 
phoned the  plaintiff.  Says  the  plaintiff : — 

He  said  he  had  been  transferred  to  Toronto,  and  he  asked  me 
how  much  I would  take  to  cancel  the  lease,  and  I said  I didn’t  want 
to  do  it,  I would  be  losing  my  rent,  but  I said,  I would  try  and  rent 
the  place.” 

A conversation  with  the  plaintiff’s  husband  and  agent  the  latter 
thus  describes : — 

He  told  me  who  he  was,  he  said:  H am  Mr.  Tress,  at  166 
Aylmer  avenue;  I am  vacating  your  property,  I am  going  back 
to  Toronto,  and  I want  to  know  how  much  you  will  take  to  release 
mm.’  And  I said,  ^ Mr.  Tress,  I can’t  do  that,’  and  he  said,  ^ I will 
give  you  $100  to  release  me,’  and  I said,  ^ I can’t  do  that,  I have 
to  pay  my  taxes,  and  the  best  I can  do  for  you  is  to  try  and  rent  it 
for  you.  But,’  I said,  Ht  isn’t  a fair  thing  for  you  to  do,  to  leave 
the  last  of  September.’  If  he  had  come  and  said  the  first  of  Sep- 
tember that  he  was  leaving  the  last  of  September,  I might  have  been 
able  to  get  a tenant,  but  he  didn’t  tell  us  till  the  end  of  September, 
and  he  went  right  out,  and  he  said  the  reason  he  was  going  to 
Toronto  was  because  his  company  found  out  they  could  do  just  as 
much  business  from  Toronto  as  they  could  from  Ottawa.” 

Then  about  the  1st  October,  the  defendant  wrote  the  plaintiff : — 
Enclosed  you  will  find  my  cheque  in  amount  of  $50.00,  in 
lieu  of  one  month’s  notice  of  vacating  your  premises.  Regret  that 
after  repeated  promises  by  Mr.  Green  to  complete  the  house  in 
accordance  with  agreement  that  this  is  my  only  recourse.  The 
water  and  heating  system  have  been  drained  and  the  keys  of  front 
and  rear  doors  are  herewith  enclosed.” 

The  plaintiff  received  and  cashed  the  cheque,  the  amount  of 
which  was  due  to  her  in  any  view. 

She  at  once  advertised  both  in  the  papers  and  by  notice  to 
let”  on  the  house,  and  tried  in  every  way  to  rent  the  house.  As 
she  says,  I was  trying  to  rent  it  for  him,”  the  defendant.  In  the 
following  May  she  completed  the  improvements  which  in  the  lease 
she  had  agreed  to  do. 

In  February,  1926,  she  made  application  to  the  Court  of  Revi- 
sion for  a reduction  in  the  taxes  on  the  ground  of  vacancy  of  the 
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premises  — in  the  column  ^^No.  of  Months  Vacant  is  entered, 
'^Jan.  1/24  to  Dec.  31/24 — 12  mos.  ea.  at  $45  per  mo.,  total 
$2,160^^  (this  covers  four  lots,  including  that  in  question).  A 
statutory  declaration  is  produced,  purporting  to  he  made  by  her, 
that  the  above  described  property  has  been  vacant  as  herein  set 
forth  during  the  year  1924,  and  I have  not  received  and  am  not  to 
receive  any  rent  for  the  same.''^  She  admits  her  signature,  but 
denies  making  the  declaration;  and  the  cross-examination  is  not 
pursued.  The  learned  Judge  seems  to  consider  that  this  was  ^‘^her 
statutory  declaration'^ — and  for  the  purpose  of  this  appeal,  I 
treat  it  as  such.  She  obtained  a reduction  of  taxes  by  reason  of  it. 

At  length  the  plaintiff,  after  all  due  effort,  succeeded  in  letting 
the  premises  on  the  1st  May,  at  $42.50  per  month. 

She  sued  for  $50  a month  for  November  and  December,  1924, 
and  January  and  February,  1925,  $200  in  all — in  one  action.  In 
another  action  she  sued  for  $50  a month  for  March  and  April,  1925, 
and  the  loss,  $7.50  a month,  for  May  and  June,  $115  in  all. 

The  defendant  set  up  the  non-completion  of  the  improve- 
ments and  surrender  of  lease.  Before  us  also  it  was  argued  that 
there  was  an  illegal  splitting  of  the  cause  of  action — this  we  dis- 
posed of  on  the  hearing,  and  it  is  unnecessary  to  go  through  the 
cases,  seemingly  irreconcilable  as  they  are. 

As  to  the  effect  of  the  delivery  of  the  key,  etc.,  had  it  not  been 
for  the  previous  conversation,  the  defendant  would  have  had  a 
strong  case  coming  fairly  within  Phene  v.  Popplewell  (1862),  12 
C.B.N.S.  334. 

But,  as  all  the  authorities  shew,  such  acts  as  receiving  and 
retaining  the  key,  advertising  for  rent,  etc.,  etc.,  are  ambiguous: 
see  e.g.  Foa,  Landlord  and  Tenant,  6th  ed.,  pp.  699,  700;  and  in 
the  present  case  they  are  referable  to  the  promise  of  the  plaintiff  to 
try  to  rent  for  the  defendant. 

The  previous  promise  to  try  to  rent  for  the  defendant  is  equiva- 
lent to  the  notice  required  under  Walls  v.  Atcheson  (1826),  3 Bing. 
462. 

Ilis  Honour  has  dealt  properly  with  the  motion  for  a nonsuit 
based  upon  the  statutory  declaration.  Counsel  urged  that  the 
plaintiff'  was  estopped  from  saying  that  the  house  was  rented  and 
she  was  entitled  to  rent,  when  she  had  sworn  (i.e.  declared)  the 
contrary. 

Of  course  there  could  be  no  estoppel  in  the  present  case,  as  the 
defendant  had  not  acted  upon  the  statement;  and  his  Honour  so 
held,  but  said  that  her  declaration  must  be  considered  an  admission. 

The  Court  might  properly  be  asked,  as  it  was,  to  disbelieve  her 
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evidence,  contradicting  as  it  did  a former  declaration  equivalent  to 
an  oath;  but  that  is  the  full  extent  to  which  the  argument  could 
go.  Falsus  in  uno  falsus  in  omnibus  was  never  adopted  as  a maxim 
in  our  law.  His  Honour  says : — 

I am  not  trying  her  for  perjury,  or  an  offence  similar  to 
perjury,  and  I do  not  want  to  pre-judge  her  case.  ...  If  she 
has  committed  a crime,  she  may  be  punished  for  it,  but  this  declar- 
ation is  quite  inconsistent  with  the  established  facts  of  the  case.^^ 

That  is,  he  believed,  as  he  had  the  right  to  believe,  her  story  at 
the  trial,  notwithstanding  her  previous  statement. 

An  appeal  was  made  to  the  maxim  Allegans  contraria  non  andi- 
endus,  quoted  in  M.  Brennen  c§  Sons  Manufacturing  Co.  Ltd.  v. 
Thompson  (1915),  33  O.L.E.  465.  But  that  maxim  does  not  mean 
that  contradictory  allegations  may  not  be  made  by  a litigant — 
otherwise  what  would  have  become  of  the  common  law  pleas?  It 
means  that  no  one  can  have  a judgment  based  upon  allegations 
contradictory  of  allegations  upon  which  he  has  already  a judgment. 

I think  the  judgments  are  substantially  right;  but  effect  should 
have  been  given  to  the  reduction  on  rent  of  $'2.50  per  month,  $10 
in  each  case. 

With  that  reduction  the  appeal  should  be  dismissed,  but  with- 
out costs. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Eex  V.  He  Young. 

Eex  V.  Liddiaed. 

Eex  V.  Daeling. 

Criminal  Lam — Rape — Sentence — Appeal  by  Attorney-General — Right  of 
Appeal — “ Fixed  by  Law  ” — Penalty  of  Whipping  Added  by  Court 
of  Appeal  to  Imprisonment. 

Under  sec.  299  of  the  Criminal  Code,  as  amended  in  1921  by  11  & 12 
Geo.  V.  ch.  25,  sec.  4,  any  person  guilty  of  rape  may  be  sentenced 
to  death  or  to  life-imprisonment  and  to  be  whipped:  — 

Held,  that  the  sentence  is  discretionary;  it  is  not  “ fixed  by  law;”  and, 
therefore,  an  appeal  lies  to  the  court  of  appeal  under  sec.  1913(2),  as 
enacted  in  1923  by  13  & 14  Geo.  V.  ch.  41,  either  by  the  person  con- 
victed or  by  the  Attorney-General,  “with  leave  of  a judge  of  the  court 
of  appeal.” 

In  the  circumstances  of  these  cases,  the  court  of  appeal,  upon  the  appeal 
of  the  Attorney-General,  added  to  the  sentence  of  fifteen  years’  im- 
prisonment imposed  by  the  trial  Judge  upon  each  of  three  piisoners 
the  penalty  of  twenty  lashes:  sec.  1015(1),  as  enacted  by  13  & 14  Geo. 
V.  ch.  41. 
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Appeals  by  the  Attorney-General  for  Ontario  froWi  the  sen- 
tences imposed  by  Rose^  J.,  before  whom  and  a jury  the  three  pris- 
oners were  tried  and  convicted  upon  indictments  for  rape. 

January  27.  The  appeals  were  heard  by  Latchford^  C.J., 
Riddell^  Middleton^  Hasten,  and  Oede,  JJ.A., 

Edward  Bayly,  K.C.,  for  the  Attorney- General,  argued  that  the 
deliberate,  premeditated,  concerted  nature  of  the  crime,  and  the 
horrible  circumstances  surrounding  it,  made  it  so  outrageous  and 
terrible  as  to  deserve  the  severest  penalty  which  the  law  could  im- 
pose, namely,  death.  He  hardly  expected,  however,  that  that  sen- 
tence would  be  inflicted.  But  he  did  ask  that  whipping  be  added 
to  the  term  of  imprisonment.  The  application  was  made  under 
the  provisions  of  sec.  1013,  subsec.  2,  of  the  Criminal  Code,  as  en- 
acted in  1923  by  13  & 14  Geo.  V.  ch.  41,  with  the  leave  of  the  Chief 
Justice  of  Ontario.  The  sentence  of  fifteen  years’  imprisonment 
was  entirely  inadequate,  considering  the  heinousness  of  the  offence. 
With  time  off  for  good  conduct,  these  prisoners  could  be  liberated 
in  eleven  years  and  six  months.  If  there  ever  was  a case  meriting 
the  lash,  it  was  this.  It  was  the  worst  case  of  rape  which  had  hap- 
pened in  Ontario. 

A.  R.  Hassard,  for  the  prisoner  De  Young,  contended  that  the 
Court  had  no  jurisdiction  to  increase  the  sentence,  because  an 
appeal  by  the  Crown  under  sec.  1013(2)  lay  only  where  the  sen- 
tence was  not  one  fixed  by  law,”  whereas  here  the  sentence  was, 
he  submitted,  one  fixed  by  law.”  The  present  law  is  as  it  was  for 
thirty  years  previous  to  13  & 14  Geo.  V.  ch.  41.  The  wording  was 
changed,  but  the  meaning  remained.  The  English  Act  contains 
the  same  wording  as  sec.  1013(2)  as  it  now  stands,  but  in  no  case 
has  the  expression  “a  sentence  fixed  by  law”  been  interpreted. 
Changes  in  the  law  were  not  to  be  presumed.  Section  1054  of  the 
Criminal  Code  allowed  a Judge  to  impose  less  than  a maximum 
sentence,  and  this  section,  read  with  the  new  one  substituted  for 
the  old  sec.  1016,  even  where  the  Judge  exercises  a discretion, 
constitutes  ‘‘  a sentence  fixed  by  law,”  and  not  appealable.  An 
experienced  Judge,  not  influenced  by  sentimental  appeals,  imposed 
the  sentences,  having  seen  and  heard  the  witnesses  and  the  parties, 
and  certainly  did  not  err  on  the  side  of  lenity.  The  Crown  should 
not  have  two  chances. 

J.  J.  Glass,  for  the  prisoners  Liddiard  and  Darling,  contended 
that  the  sentence  of  fifteen  years  already  imposed  was  an 
adequate  punishment  for  the  crime  of  which  the  prisoners  had  been 
convicted,  and  should  prove  a sufficient  deterrent  to  others  crim- 
inally inclined.  Any  additional  punishment,  such  as  whipping. 
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would  be  in  the  nature  of  vengeance,  which  was  not  the  policy  of 
the  law.  The  prisoners  were  of  previous  good  character,  and  had 
not  committed  any  offence  prior  to  this.  If  the  Court  should  add 
whipping,  the  term  of  imprisonment  should  be  decreased. 

January  28.  The  judgment  of  the  Court  was  read  by  Latch- 
ford,  C.J. : — Under  the  provisions  of  sec.  1013(2)  of  the  Crimi- 
nal 'Code,  as  enacted  in  1923  by  13  & 14  Geo.  V.  ch.  41,*  these 
appeals  are  taken  by  the  Attorney-General  for  Ontario,  with  leave 
of  the  Chief  Justice  of  Ontario,  who  is  also  a judge  of  the  court 
of  appeal,*^  against  the  sentence  of  fifteen  years’  imprisonment 
imposed  on  each  of  the  respondents,  after  conviction  for  rape  at 
St.  'Catharines,  on  the  28th  October,  1926. 

On  behalf  of  the  Attorney-General  it  is  contended  that,  having 
regard  to  the  horrible  circumstances  of  the  crime  of  which  the 
several  respondents  and  one  Gough  were  found  guilty,  the  sen- 
tence of  death  should  have  been  imposed,  or  that  whipping  should 
have  been  added  to  the  term  of  imprisonment. 

As  circumstances  vary  indefinitely  in  cases  of  rape,  a wide  dis- 
cretion is  given  to  the  trial  Judge  by  sec.  299  of  the  Criminal 
Code.  Any  person  guilty  of  the  crime  may  be  sentenced  to  death 
or  to  life-imprisonment  and  to  be  whipped.  The  sentence  is 
plainly  discretionary.  It  is  not  fixed  by  law,”  and  therefore  an 
appeal  lies  to  the  court  of  appeal  under  sec.  1013(2),  either  by 
the  person  convicted  or  by  the  Attorney-General. 

Until  1921,  when  sec.  299  was  amended  by  11  & 12  Geo.  V.  ch. 
25,  sec.  4,  the  lash  was  not  a punishment  that  could  be  added  to 
imprisonment.  By  that  enactment  the  Parliament  of  Canada 
considered  that,  as  the  sentence  of  death  was  not  in  practice  im- 
posed on  a person  found  guilty  of  the  crime,  the  words  and  to 
be  whipped  ” should  be  added  to  imprisonment  for  life.”  This 
must  be  taken  to  mean  that  even  a life-sentence  was  not  to  be  re- 
garded as  adequate  punishment  in  certain  cases,  and  that  condi- 
tions existed  or  might  arise  in  which  whipping  might  properly  be 
imposed  as  an  additional  penalty.  Canada  is  but  sparsely  settled 
in  many  places  where  women  are  often  alone  or  insufficiently  pro- 
tected from  men  of  the  tendencies  of  the  respondents,  and  a severer 
deterrent  than  previously  existed  was  manifestly  thought  to  be 
necessary. 

It  is  almost  impossible  to  imagine  a worse  offence  than  that  in 

*1013.  (2)  A person  convicted  on  indictment,  or  the  Attorney- 

General.  . . . may  with  leave  of  a judge  of  the  court  of  appeal, 

appeal  to  that  court  against  the  sentence  passed  by  the  trial  court, 
unless  that  sentence  is  one  fixed  by  law. 
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which  the  four  men  took  part.  If  ever  there  was  a case  in  which 
whipping  should  have  been  imposed  in  addition  to  even  life- 
imprisonment  it  is  this. 

In  the  opinion  of  the  Court,  each  of  the  appeals  should  be 
allowed  and  the  punishment  increased  under  sec.  1015(1)  (.5), 
enacted  by  13  & 14  Geo.  V.  ch.  41, f within  the  limits  prescribed 
by  law.  The  sentence  on  each  of  the  respondents  is  increased  by 
the  imposition  of  twenty  lashes — ten  within  six  months  and  ten 
within  eighteen  months  of  the  date  of  issue  of  this  judgment. 


Appeals  allowed. 


[KELLY,  J.] 


1927.  Dunkelmak  V.  Listee. 

Jan.  28. 

Landlord  and  Tenant — Lease  of  Part  of  Building — Destruction  of  Build- 
ing dy  Fire  — Provisions  of  Lease — Tenant's  Covenant  to  Repair, 
Damage  hy  Fire  Excepted — Provision  for  Rent  Ceasing  in  Event  of 
Fire — Covenant  for  Quiet  Enjoyment — Whether  Landlord  Bound  to 
Restore  Demised  Premises. 

The  defendants  leased  to  the  plaintiff  certain  premises  described  as 
“ store  premises,”  being  “ the  first  floor  only  and  basement  ” of  a 
building.  In  the  indenture  of  lease,  made  in  pursuance  of  the  Short 
Forms  of  Leases  Act,  the  defendant  covenanted  to  pay  rent  and  to 
repair,  reasonable  wear  and  tear  and  damage  by  Are,  lightning,  and 
tempest  only  excepted,  and  there  was  a provision  that,  in  the  event 
of  Are,  lightning,  or  tempest,  rent  should  cease  until  the  premises 
should  be  rebuilt.  The  plaintiff  entered  into  occupation,  and  during 
the  term  a Are  completely  destroyed  the  whole  building.  The  defend- 
ants erected  upon  the  land  a building  of  a different  design  and  lay- 
out, which  contained  no  store  corresponding  to  that  which  the  plain- 
tiff had  occupied  in  the  former  building.  From  the  time  of  its 
destruction  the  plaintiff  did  not  pay  and  was  not  required  to  pay 
rent:  — 

Held,  that,  there  being  no  express  covenant  requiring  the  defendants 
to  rebuild,  nor  anything  from  which  such  a covenant  or  agreement 
could  be  implied,  they  were  not  bound  to  rebuild,  nor,  rebuilding,  were 
they  bound  to  construct  the  new  building  so  as  to  provide  for  the 
plaintiff  the  same  space  and  accommodation  that  he  had  enjoyed  in 
the  former  building. 

t 1015.  (1)  On  an  appeal  against  sentence,  unless  the  sentence  is 

one  Axed  by  law,  the  court  of  appeal  shall  consider  the  fltness  of  the 
sentence  appealed  against,  and  may  upon  such  evidence,  if  any,  as  it 
thinks  At  to  require  or  to  receive — . . . 

(&) diminish  or  increase  the  punishment  imposed  by  that  sentence, 
but  always  so  that  the  diminuition  or  increase  be  within  the  limits  of 
the  punishment  prescribed  by  law  for  the  offence  of  which  the  offender 
has  been  convicted. 
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The  tenant’s  covenant  to  repair,  with  the  exception  stated,  did  not 
imply  an  obligation  on  the  part  of  the  landlords  to  repair  in  the  event 
of  fire;  it  made  no  difference  that  the  landlords  had  insured  and  had 
received  the  insurance  money;  nor  did  the  landlords’  covenant  for 
quiet  enjoyment  require  them  to  reinstate  the  premises. 

The  provision  of  the  lease  that  in  the  event  of  fire  rent  should  cease 
until  the  premises  were  rebuilt  was  in  ease  of  the  tenant,  and  no 
implication  that  the  lessors  were  bound  to  restore  arose  from  it. 

Brown  v.  Quitter  (1764),  1 Selwyn’s  N.P.,  9th  ed.,  p.  457,  referred  to. 


1927. 

Dunkel- 

MAN 

V. 

Lister. 


Action  by  a tenant  against  his  landlords  for  a refund  of  rent 
paid  and  for  damages  for  breach  of  contract. 

The  action  was  tried  by  Kelly^  J.,  without  a jury^  at  Hamilton. 
A.  G.  Slaght,  K.C.,  for  the  plaintiff. 

Peter  White,  K.C.,  for  the  defendants. 


January  28.  Kelly^  J.  : — By  indenture  of  lease  of  the  22nd 
June,  1922,  made  in  pursuance  of  the  Short  Forms  of  Leases  Act, 
the  defendants  leased  to  the  plaintiff,  his  heirs,  etc.,  certain  prem- 
ises in  the  city  of  Hamilton  described  as  store  premises,  being 
the  first  floor  only  and  basement  of  city  number  44  James  street 
north,  havng  a frontage  of  20  feet  more  or  less,  being  the  space 
between  the  present  brick  walls,  and  being  composed  of  the  most 
northerly  part  of  lots  33  and  34  in  Nathaniel  HughsoAs  survey,^’ 
in  a block  therein  described,  for  a term  of  eight  years  and  one 
month  computed  from  the  1st  July,  1922,  at  a yearly  rental  of 
$5,000,  in  even  monthly  payments  of  $416.66  in  advance,  on  the 
first  day  of  each  and  every  month.  In  a letter  of  the  21st  July, 
1922,  which  was  therein  declared  to  be  part  of  the  lease,  the  de- 
fendants agreed  with  the  plaintiff  that  the  lease  should  include 
‘‘  the  right  of  way  out  to  Hughson  street  in  the  rear  of  store  num- 
ber 44  J ames  street  north  and  the  right  to  use  the  yard  in  common 
with  other  tenants  entitled  thereto  but  this  right  is  not  to  prevent 
the  lessors  from  erecting  buildings  in  the  said  yard.’’  In  the  lease, 
in  which  the  lessee  covenanted  to  pay  rent  and  to  repair,  reasonable 
wear  and  tear  and  damage  by  fire,  lightning,  and  tempest  only  ex- 
cepted, there  is  a provision  that,  in  the  event  of  fire,  lightning,  or 
tempest,  rent  should  cease  until  the  premises  should  be  rebuilt. 
The  plaintiff  entered  into  occupation  in  pursuance  of  the  lease, 
and  on  or  about  the  22nd  February,  1923,  a fire  originated  in  the 
premises  so  occupied  and  completely  destroyed  the  whole  building. 

The  building  of  which  the  demised  premises  formed  a part  was 
a large  substantial  old  structure  of  a design  in  keeping  with  the 
time  of  its  erection.  It  was  several  storeys  in  height  and  contained 
several  other  stores  fronting  on  the  street,  leased  to  other  tenants. 
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and  offices  in  the  upper  storeys  similarly  leased.  Soon  after  the 
fire  the  defendants  proceeded  to  erect  and  did  erect  upon  the  land 
a building  of  a different  and  more  modern  design  and  lay-out,  con- 
taining, on  the  ground-floor,  stores,  some  frontnig  on  the  street  and 
some  upon  an  arcade  which  ran  through  the  building,  and  offices 
and  shops  in  the  upper  storeys. 

The  plaintiff’s  claim  is  based  upon  an  alleged  right,  under  the 
terms  of  his  lease,  to  occupy  a portion  of  the  new  building.  There 
is  no  store  in  this  building  corresponding  in  area,  extent,  and  lay- 
out with  that  which  the  plaintiff  occupied  in  the  former  building. 
From  the  time  the  former  building  was  destroyed,  the  plaintiff  did 
not  pay  and  was  not  required  to  pay  rent,  the  provision  above  men- 
tioned having  relieved  him  from  that  obligation. 

A substantial  defence  raised  by  the  statement  of  defence  is 
that  the  defendants  were  not  and  are  not  under  legal  obligation 
to  rebuild,  and  did  not  rebuild  the  premises  which  they  leased  to 
the  plaintiff.  There  is  no  express  covenant  in  the  lease  obligating 
the  defendants  to  rebuild ; nor  is  there  anything  therein  from  which 
any  covenant  or  agreement  to  that  effect  can  be  implied.  It  was 
optional  with  them  whether  they  should  build  at  all  upon  the  land. 
If  they  chose  to  build  rather  than  allow  this  valuable  land  to 
remain  vacant  and  unproductive,  they  were  not  bound  so  to  con- 
struct the  new  building  as  to  provide  for  the  plaintiff  the  same 
space  and  accommodation  which  he  had  leased  in  the  former  build- 
ing; the  plaintiff  had  not  and  has  not  a right  to  call  upon  the 
defendants  to  provide  him  with  rental  space  in  the  new  building. 

Unless  a landlord  has  covenanted  to  repair,  he  need  not  rebuild 
the  premises  if  destroyed  by  Are  during  the  term ; and,  though  the 
tenant  has  covenanted  to  repair  with  an  exception  of  damage  by 
Are,  this  does  not  imply  an  obligation  to  build  on  the  part  of  the 
landlord;  it  makes  no  difference  that  the  landlord  has  insured 
and  has  received  the  insurance  money;  nor  does  the  landlord’s 
covenant  for  quiet  enjoyment  require  him  to  reinstate  the  premises 
(at  the  trial  the  lessors’  covenant  for  quiet  enjoyment  was  urged 
in  the  plaintiff’s  favour).  See  Halsbury’s  Laws  of  England,  vol. 
18,  p.  520,  para.  1016,  and  cases  there  cited;  also  Smith  & Soden’s 
Landlord  and  Tenant,  2nd  ed.  (1878),  p.  191,  citing  Gott  v.  Gandy 
(1853),  2 E.  & B.  845. 

In  1 Selwyn’s  N.P.,  9th  ed.  (1838),  p.  457,  a case  is  referred 
to  {Brown  v.  Quilt er  (1764) ),  where  a bill  was  brought  for  specific 
performance  of  a covenant  for  quiet  enjoyment  contained  in  a lease 
of  houses  demised  by  the  defendant  to  the  plaintiff,  and  to  have 
£500  laid  out  in  rebuilding  the  houses,  which  had  been  burned 
down  by  accident  after  the  execution  of  the  lease,  and  for  an  in- 
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junction  to  restrain  the  defendant  from  proceeding  at  law.  The 
£500  had  been  received  by  the  defendant  from  an  insurance  upon 
the  houses.  The  defendant,  by  his  answer,  offered  to  accept  a sur- 
render of  the  lease.  Lord  Chancellor  Northington  is  reported  to 
have  said: — 

There  is  not  any  covenant  from  the  landlord  to  rebuild.  A 
court  of  equity  can  decree  a specific  performance  in  those  cases 
only  where  clear  directions  can  be  given  in  what  manner  and  when 
the  act  is  to  be  performed.  It  would  be  most  arbitrary  for  me  to 
decree  a rebuilding,  in  a case  where  there  is  not  any  covenant  for 
the  rebuilding.  All  that  can  be  required  from  a court  of  equity 
is,  in  a case  like  this,  when  an  action  shall  be  brought  for  rent,  to 
order  an  injunction,  until  the  houses  are  rebuilt,  or  the  lease  deliv- 
ered up.  In  the  present  case  there  has  not  been  any  action  brought 
for  the  rent,  and  the  defendant  has  offered  to  accept  a surrender  of 
the  lease,  which  is  all  the  relief  the  plaintiff  is  entitled  to.^^ 

The  subject  has  been  dealt  with  in  many  reported  cases  in 
Courts  in  the  United  States.  In  Schmidt  v.  Pettit  (1873),  1 
McArthur  (District  of  Columbia)  179,  a lease  provided  that  if  the 
premises  should  be  destroyed  by  fire  the  rent  should  cease  until  the 
landlord  put  them  in  good  order  and  condition  but  the  landlord 
did  not  otherwise  covenant  to  rebuild.  The  building  was  destroyed 
by  fire  during  the  term.  It  was  held  that  the  destruction  of  the 
premises  by  fire  put  an  end  to  the  lease. 

Ainsworth  v.  Ritt  (1869),  38  Cal.  89,  was  an  action  by  a land- 
lord to  recover  rent  under  a lease  of  part  of  a building  or  super- 
structure but  not  of  the  land  on  which  the  same  rested.  During 
the  term  the  building  was  entirely  demolished  by  a third  party 
without  the  consent  of  either  plaintiff  or  defendant.  It  was  held 
that,  in  the  absence  of  a covenant  by  the  lessor  to  repair,  the  de- 
struction of  the  building,  the  subject-matter  of  the  lease,  termin- 
ated the  relation  of  landlord  and  tenant.  That  seems  a sound 
principle.  See  also  Winton  v.  Cornish  (1832),  5 Hammond  (Ohio) 
477. 

The  provision  in  the  present  lease  by  which  in  event  of  fire  rent 
should  cease  until  the  premises  were  rebuilt  was  one  in  ease  of  the 
lessee,  and  no  implication  arises  from  it  that  the  lessors  were 
bound  to  rebuild  and  restore  that  which  the  lessee  had  occupied 
and  , which  was  totally  destroyed.  It  would  be  unreasonable  to 
hold  that,  there  being  no  obligation  at  all  upon  the  lessors  to 
build,  they  were,  should  they  proceed  to  erect  a new  building,  com- 
pellable to  sacrifice  their  interests  by  building,  not  in  a manner 
suitable  to  them,  but  so  as  to  suit  the  convenience  of  the  lessee, 
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whose  lease  was  of  only  a very  small  portion  of  that  which  was 
destroyed. 

Against  this  ground  of  defence  alone  the  plaintiff  cannot  suc- 
ceed; and  so  concluding  it  is  unnecessary  to  discuss  other  grounds 
of  defence  in  respect  of  which  I have  found  the  evidence  for  the 
defence  more  acceptable  than  that  of  the  plaintiff  himself. 

The  plaintiff,  or  the  corporation  which  he  formed  and  with 
which  he  is  now  connected,  secured  other  premises  more  suitable 
and  more  profitable;  and  he  has  expressed  himself  as  averse  to 
going  back  to  James  street.  I entertain  very  considerable  doubt  as 
to  whether  he  seriously  intended  or  desired  to  relocate  himself  or 
his  business  on  James  street. 

Having  paid  rent  to  the  end  of  the  month  in  which  the  fire 
occurred,  he  is  entitled  to  a refund  of  $104.82,  representing  the 
period  from  the  fire  until  the  end  of  that  month,  and  which  the 
defendants  admit  and  plead  that  they  have  brough.t  into  court. 
In  all  other  respects  the  action  will  be  dismissed  with  costs;  the 
defendants  to  be  entitled  to  payment  out  of  court  of  the  moneys 
so  paid  in  and  apply  the  same  on  the  said  costs. 


[IN  CHAMBERS.] 


Caelino  V.  British  Traders  Insurance 'Co.  Ltd. 

Writ  of  Summons — Special  Endorsement — Claim  upon  Fire  Insurance 
Poliey — Rule  33 — “Debt  or  Liquidated  Demand  in  Money’' — Neces- 
sity for  Proof  of  Extent  of  Loss. 

A claim  to  recover  upon  an  insurance  policy  the  amount  of  a loss  by 
fire  is  not  “a  debt  or  liquidated  demand  in  money”  within  the  mean- 
ing of  Rule  33,  and  cannot  therefore  be  the  subject  of  a specially 
endorsed  writ  of  summons.  The  plaintiff  must  prove  the  extent  of 
his  loss  before  he  can  recover. 

Castelli  v.  Boddington  (1852),  1 E.  & B.  66,  affirmed  in  Boddington  v. 
Castelli  (1853),  1 E.  & B.  879,  Luckie  v.  Bushby  (1853),  13  C.B.  864, 
Bakery.  Adam  (1910),  102  L.T.R.  248,  and  Randall  v.  Litligow  (1884), 
12  Q.B.D.  525,  applied  and  followed. 

Special  endorsement  was  invented  for  the  purpose  of  preventing  vexa- 
tious defences,  and  not  for  the  purpose  of  enabling  a plaintiff  to 
recover  without  proving  his  loss. 

Appeal  by  the  defeudaiits  from  an  order  of  the  Master  refusing 
to  set  aside  the  special  endorsement  of  the  writ  of  summons  and 
to  permit  tlie  defendants  to  enter  an  appearance  without  an  affi- 
davit of  merits. 
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January  21.  The  appeal  was  heard  by  Middletox,  J.A.,  in 
Chambers. 

T.  J.  Agar,  K.C.,  for  the  defendants. 

T.  N.  Phelan,  K.C.,  for  the  plaintiff. 

February  1.  Middleton^  J.A.  : — The  claim  as  endorsed  upon 
the  writ  of  summons  is  to  recover  the  sum  of  $3,200  under  a policy 
of  fire  insurance.  The  particulars  given  are  that  on  the  30th  July^ 
1926,  the  defendants  insured  the  plaintiff’s  automobile  against 
loss  by  fire  in  the  amount  of  $3,200,  and  that  on  the  19th  October, 
1926,  while  the  insurance  contract  was  in  force,  the  automobile  and 
its  equipment  were  destroyed  by  fire,  and  the  plaintiff  thereby  sus- 
tained loss  or  damage  to  the  extent  of  an  amount  in  excess  of 
$3,200;  that  proofs  of  loss  were  delivered;  and  the  plaintiff  is 
therefore  now  entitled  to  payment  of  this  amount. 

The  contention  of  the  appellants  is  that  a claim  upon  a fire 
insurance  policy  is  not,  under  the  Rules  of  Practice,  capable  of 
being  the  subject  of  special  endorsement. 

The  plaintiff  files,  in  answer  to  the  motion,  an  affidavit  pro- 
ducing the  policy,  proofs  of  loss,  and  certain  correspondence,  but 
these  in  no  way  aid  in  the  consideration  of  the  question  raised,  for 
the  endorsement  must  stand  or  fall  upon  the  determination  of  the 
question  whether  such  a claim  falls  within  the  Rules  permitting 
the  special  endorsement  of  a writ. 

The  Rule  governing  the  claim,  33,  permits  a writ  specially 
endorsed  where  the  plaintiff  seeks  to  recover  a debt  or  liquidated 
demand  in  money”  arising  upon  a contract  expressed  or  implied. 
In  my  opinion,  a claim  based  upon  a fire  insurance  policy  is  not  a 
debt  or  liquidated  demand  in  money  within  the  meaning  of  the 
Rule. 


1927. 
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The  question  is  not  new  and  is  well  covered  by  authority. 
Castelli  v.  Boddington  (1852),  1 E.  & B.  66,  affirmed  in  the  same 
volume  by  the  Exchequer  Chamber,  Boddington  v.  Castelli  (1853), 
1 E.  & B.  879,  is  the  earliest  case  to  which  I shall  refer.  The  ques- 
tion did  not  arise  upon  a discussion  of  the  special  endorsement  of 
the  writ,  but  under  the  'Statute  of  Set-Off,  where  precisely  the 
same  question  arises.  The  claim  was  not  for  a total  loss  but  for  a 
partial  loss,  and  the  decision  does  not  enter  upon  any  elaborate  dis- 
cussion. The  Judges  simply  state  that  the  pleading,  which  treats 
it  as  a liquidated  demand,  is  clearly  bad. 

In  the  case  of  Luclcie  v.  Busliihy  (1853),  13  C.B.  864,  the  Court 
held  that  the  agreement  between  the  insured  and  the  insurer  by 
which  the  amount  of  the  loss  was  settled  and  adjusted  did  not  make 
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the  action  an  action  for  a debt  or  liquidated  demand,  that  it 
remained,  notwithstanding  the  adjustment,  an  action  for  unliqui- 
dated damages.  The  adjustment  is  only  a means  to  enable  a jury 
to  fix  the  amount  for  which  the  verdict  ought  to  be  given. 

In  the  much  later  decision  of  Baker  v.  Adam  (1910),  102  L.T. 
R.  248,  Lord  Sumner,  then  Haihilton,  J.,  upon  the  authority  of 
the  cases  cited,  held  that  a claim  for  a total  loss  upon  a policy  of 
insurance  is  a claim  for  unliquidated  damages  in  the  nature  of  an 
indemnity. 

A somewhat  similar  question  arises  in  reference  to  garnishee 
proceedings.  A debt  may  be  attached.  A claim  upon  an  insurance 
company  cannot  be  attached,  for  it  has  been  held  to  be  a mere 
claim  for  unliquidated  damages:’^  Randall  v.  Lithgow  (1884),  12 
Q.B.D.  525. 


The  plaintiff  quite  plainly  cannot  make  a claim  for  unliquidated 
damages  a liquidated  claim  by  the  mere  allegation  that  his  loss 
exceeds  the  amount  of  the  policy.  He  must  prove  the  extent  of  the 
loss  before  he  can  recover. 

The  entire  history  of  the  special  endorsement  of  writs  shews 
the  fallacy  of  the  plaintiff’s  position.  Special  endorsement  was 
invented  for  the  purpose  of  preventing  vexatious  defences,  and  not 
for  the  purpose  of  enabling  the  plaintiff  to  recover  without  proving 
his  case,  and  so  in  the  class  of  cases  originally  confined  to  simple 
debts  the  plaintiff  was  allowed  to  adopt  a summary  procedure. 
This  has  been  much  expanded,  but  it  is  pushing  the  matter  alto- 
gether too  far  when  it  is  suggested  that  a plaintiff,  by  a mere  alle- 
gation of  an  insurance  policy  and  of  the  loss  under  it,  can  shift 
the  onus  and  call  upon  the  defendants  to  assume  the  onus  and 
establish  under  oath  a defence  to  the  claim  set  up. 

I think  the  appeal  should  be  allowed,  and  an  order  should  be 
made  declaring  that  the  claim  is  not  properly  the  subject  of  spe- 
cial endorsement,  but  it  is  not  necessary  to  direct  an  amendment 
to  the  writ  and  its  re-service.  Sufficient  will  be  accomplished  by 
allowing  the  defendants  to  enter  an  ordinary  appearance  within  a 
week  and  directing  the  plaintiff  in  due  course  to  file  a statement 
of  claim.  The  costs  here  and  below  should  be  to  the  defendants  in 
any  event. 
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[APPELLATE  DIVISION.] 

Re  Thomson. 

Limitation  of  Actions — Guaranty  of  Debt — Payments  t)y  Debtor — Effect 

as  to  Surety's  Liability — Simple  Contract  Debt — Limitations  Act, 

R.S.O.  ch.  75,  sec. 

There  is  nothing  in  sec.  49,  subsec.  1(g),  of  the  Limitations  Act, 
requiring  an  action  for  debt  upon  a contract  without  specialty  to  be 
brought  within  six  years  after  the  cause  of  action  arose,  to  prevent 
its  operation  by  reason  of  part  payment,  and  a part  payment  operates 
to  prevent  the  statute  from  running  only  because  from  it  is  implied 
a new  promise  to  pay  the  balance  remaining  due;  but  a payment  by 
one  person  cannot  operate  as  a new  promise  by  another  unless  there 
is  some  relationship  which  enables  the  one  to  bind  the  other;  and 
there  is  nothing  in  the  relation  of  principal  and  surety  which  makes 
payment  or  acknowledgment  by  the  principal  binding  as  a payment 
or  acknowledgment  by  the  surety. 

Coope  V.  Cresswell  (1866),  L.R.  2 Eq.  106,  and  Re  Wolmershausen 
(1890),  62  L.T.R.  541,  followed. 

Whitcomb  v.  Whiting  (1781),  2 Doug.  652,  distinguished. 

Decision  of  Wright,  J.,  59  O.L.R.  449,  affirmed. 

An  appeal  by  John  Macdonald  & Co.  Ltd.  from  the  decision 
and  order  of  Wright,  J.,  59  O.L.R.  449. 

January  26.  The  appeal  was  heard  by  Latcheord,  C.J.,  Rid- 
dell, Middleton,  Masten,  and  Orde,  JJ.A. 

G.  W.  Mason,  K.C.,  and  F.  C.  Carter,  for  the  appellant  com- 
pany, argued  that  the  later  payments  made  by  the  debtor  prevented 
the  Statute  of  Limitations  from  running  in  favour  of  the  surety, 
Thomson,  and  so  the  claim  against  the  surety  was  kept  alive:  In 
re  Powers  (1885),  30  Ch.  D.  291;  In  re  Frishy  (1889),  43  Ch.  D. 
106;  Lewin  v.  Wilson  (1884-6),  9 Can.  S.C.R.  637,  11  App.  Cas. 
639;  Chippindale  v.  Thurston  (1829),  1 Moo.  & M.  411;  Whit- 
comh  V.  Whiting  (1781),  2 Doug.  652;  Perham  v.  Raynal  (1824), 
2 Bing.  306;  Burleigh  v.  Stott  (1828),  8 B.  & C.  36;  Channell  v. 
Ditchhurn  (1839),  5 M.  & W.  494;  Rew  v.  Pettet  (1834),  1 A.  & 
E.  196. 

D.  J.  Coffey,  for  the  executors  of  Alexander  Thomson,  respond- 
ents, submitted  that  the  cases  cited  for  the  appellant  company  were 
mortgage  cases  and  did  not  apply  to  the  relation  of  principal  and 
surety.  No  such  relation  of  agency  existed  between  principal  and 
surety  as  would  enable  the  principal,  by  part  payment  of  a debt;, 
to  deprive  the  surety  of  his  defence  of  the  statute;  Re  Wolmer- 
shausen (1890),  62  L.T.R.  541;  Cockrill  v.  Sparhes  (1863),  1 IT. 
& C.  699;  Angell  on  Limitations,  6th  ed.,  p.  274;  Lightwood's 
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Time  Limit  on  Actions  (1909<)-  p.  380;  Barnes  v.  Glenton,  [1899] 

1 Q.B.  885;  Henton  v.  Paddison  (1893),  68  L.T.E.  405;  Union 
Bank  of  Canada  v.  Clark  (1910),. .43  Qan.  S.C.E.  ^99. 

February  11.  Latchfokd,  C.  J.  : — This  appeal  is  taken  by 
John  Macdonald  & Co.  Ltd.  from,  a judgment  of  Mr.  Justice 
Wright,  of  the  6th  October,  1926,  reversing  the  judgment  of  Judge 
Tytler  in  the  Surrogate  Court  of  the  County  of  York,  dated  the 
29th  May,  1926,  allowing  a claim  of  the  Macdonald  company  for 
$905.43  and  interest,  made  on  the  5th  February,  1926,  against  the 
estate  of  Alexander  Thomson,  deceased. 

The  ground  of  appeal  is  that  the  claim  is  not  barred  by  lapse 
of  time,  as  was  held  in  the  'Court  below. 

The  claim  is  based  on  a simple  contract,  expressed  in  a letter 
dated  the  29th  April,  1915,  written  by  Thomson  to  the  Macdonald 
company,  whereby,  in  consideration  of  the  company  allowing  his 
sister,  Mrs.  C.  K.  Young,  time  to  pay  an  existing  debt  of  $1,386.06, 
Thomson  assumed  responsibility  for  the  whole  amount.  Interest 
was  to  be  charged  at  6 per  cent,  and  payments  were  to  be  made 
at  the  rate  of  $75  every  three  months,  first  payment,  to  be  made  on 
the  1st  August  next.  Should  the  said  payments  not  be  regularly 
met  the  whole  account  is  immediately  to  become  due  and  payable, 
and,  as  stated  above,  I (Thomson)  assume  responsibility  for  the 
payment  of  the  whole  account.’^ 

Thomson  then  guaranteed  that  he  would  be  liable  to  pay,  and 
would  pay,  the  whole  account  or  any  balance  of  it  that  might  be 
due  immediately  upon  any  default  by  his  sister  in  making  the 
payments  of  $75  at  the  times  specified.  Upon  default  a right  of 
action  by  the  company  against  him  at  once  arose. 

Tliere  was  a slight,  and,  as  I think,  an  immaterial,  delay  in 
1915  in  paying  the  two  first  instalments.  In  1916  there  was  a 
deficiency  of  less  than  $50.  In  1917  the  payments  exceeded  by 
about  $130  the  amount  payable  in  any  one  year.  In  1918  but  little 
was  paid — merely  $90.84.  No  payment  was  made  after  the  month 
of  March  in  that  year,  and  no  payment  whatever  in  1919  or  1920. 

According  to  the  admissions  filed,  all  these  payments,  and  the 
payments  made  at  intervals  subsequently  until  the  5th  June, 
1925,  were  made  by  Mrs.  Young.  Thomson  paid  nothing  at  any 
time.  He  became  liable  to  the  Macdonald  company,  and  the  com- 
pany’s 'Cause  of  action  against  him  arose  in  1918,  if  not  earlier,  and, 
in  any  view,  more  than  six  years  before  the  claim  was  made  against 
liis  estate.’ 
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For  the  appellant  it  is  contended  that  the  later  payments  made 
by  Mrs.  Young  prevent  the  application  of  sec.  49,  subsec.  l(^),  of 
the  Limitations  Act,  R.S.O.  1914,,  ch.  75,  requiring  an  action  for 
debt  upon  a contract  without  specialty  to  be  brought  within  and 
not  after^^  six  years  after  the  cause  of  action  arose. 

^^Action,^^  by  sec.  2 (a)  of  the  Judicature  Act,  means  a civil 
proceeding  commenced  by  writ,  or  in  such  other  manner  as  may 
be  prescribed  by  the  Rules.  The  word  Rules  includes  Rules 
made  under  the  authority  of  the  Judicature  or  any  other  Act  (sec. 
2{t)),  and  the  present  claim  is  asserted  pursuant  to  Rules  pre- 
scribed under  the  authority ‘of  sec.  7'9(2)  of  the  Surrogate  Courts 
Act,  R.S.O.  1914,  ch.  62. 
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The  numerous  cases  cited  by  Mr.  Mason,  of  which  Lewin  v. 
Wilson,  9 Can.  S.C.R.  637,  and  11  App.  Cas.  639,  may  be  taken  as 
an  example,  have  no  application  here,  but  only  where,  in  mortgage 
and  other  actions  relating  to  land,  payments  made  by  a person 
having  an  interest  -in  the  land  affected  have  prevented  the  opera- 
tion of  a statute  of  limitation.  Another  similar  instance  is  afforded 
hj  Trust  and  Loan  Co.  y.  Stevenson  (1892),  20  A.R.  66. 

No  statutory  enactment  attaches  liability,  in  the  circumstances 
of  this  case,  to  a guarantor  in  an  action  based  on  a simple  contract. 
Even  if  Thomson  had  been  liable  jointly  with  Mrs.  Young,  payment 
by  her  would  not' prevent  the  statute  from  running  in  his  favour: 
the  Limitations  Act,  sec.  56. 

As  stated  by  Mr.  Justice  Wright,  the  effect  quoad  Thomson  of 
the  payments  made  by  Mrs.  Young  fell  to  be  determined  according 
to  the  principles  of  common  law  as  established  by  the  cases  cited 
in  the  reasons  for  the  judgment  appealed  against.  I therefore 
think  the  appeal  should  be  dismissed  with  costs. 


Riddell,  J.A.  : — An  appeal  by  the  creditor  from  the  judgment 
of  Mr.  Justice  Wright,  59  O.L.R.  449. 

By  the  instrument  whereby  Thomson  assumed  responsibility 
for  the  due  payment  of  the  . . . debt  . . due  and  owing  ” 

by  Mrs.  Young,  it  was  expressly  stipulated  that  $75  should  be  paid 
by  her  on  the  1st  August,  1915,  and  in  default  the  whole  account 
became  due.  The  payment  not  being  made  on  that  day,  the  right  of 
action  accrued  against  Thomson  as  the  guarantor.  ^‘And  there 
would  seem  to  be  nothing  in  the  relation  of  principal  and  surety 
itself  which  makes  payment  or  acknowledgment  by  the  principal 
binding  as  a payment  or  acknowledgment  by  the  surety:’’  Rowlatt 
on  Principal  and  Surety,  2nd  ed.,  p.  294. 


168 


ONTAEIO  LAW  EEPOETS. 


App.  Div. 
3927. 
Re 

Thomson. 

Tatchford, 

C..T. 


[vOL. 


I have  read  all  the  cases  cited  and  some  others : I am  nnahle  to 
see  that  the  judgment  appealed  from  is  wrong  and  think  it  unneces- 
sary to  quote  the  cases. 

I think  the  appeal  should  be  dismissed  with  costs. 

Middleton^  J.A.  : — A very  careful  study  of  all  the  cases  make? 
it  plain  that  the  judgment  in  review  must  be  sustained. 

The  statute  of  limitations  here  applicable  is  that  relating  to 
simple  contract  debts.  It  contains  no  provision  preventing  its 
operation  by  reason  of  part  payment,  and  a part  payment  operates 
to  prevent  the  statute  from  running  only  because  from  it  is  implied 
a new  promise  to  pay  the  balance  remaining  due.  But,  as  pointed 
out  in  more  than  one  decision  (e.g.,  by  Kindersley,  Y.-C.,  in  Coope 
V.  Cresswell  (1866),  L.E.  2 Eq.  106,  at  p.  120),  a payment  by  one 
person  cannot  operate  as  a new  promise  by  another  unless  there  is 
some  relationship  by  which  the  one  can  bind  the  other.  Where  the 
contract  was  joint,  it  was,  before  the  amendment  to  the  statute, 
held  that  the  payment  by  one  joint  contractor  operated  to  keep  the 
liability  of  all  alive,  for  in  the  case  of  joint  contractors,  as  put 
by  Lord  Mansfield  in  the  leading  case  of  Whitcoml)  v.  Whiting,  2 
Doug.  652,  at  p.  653,  Payment  by  one  is  payment  for  all,  the 
one  acting,  virtually,  as  agent  for  the  rest.^’  This  cannot  be 
applied  to  the  case  of  suretyship,  for  the  law;  is  clear  that  the 
debtor  cannot  vary  the  contract  of  the  surety  in  the  least  degree, 
and  he  is  in  no  way  the  agent  of  the  surety  so  that  the  payment 
will  imply  a new  promise  by  the  surety. 

The  decision  of  Stirling,  J.,  in  Re  Wolmershausen,  62  L.T.E. 
541,  543,  and  the  discussion  in  Eowlatt  on  Principal  and  Surety, 
2nd  ed.,  p.  283  et  seq.,  are  so  satisfactory  that  nothing  remains  to 
be  said.  Cases  based  on  the  wording  of  other  sections  of  the  statute, 
where  express  provision  is  made  for  the  effect  of  payment  and  an 
endeavour  is  made  to  interpret  the  legislation,  are  of  no  aid,  the 
question  here  is  simple  and  the  answer  must  be  based  upon  prin- 
ciple. 

Masten  and  Orde,  JJ.A.,  agreed  with  Middleton,  J.A. 


Appeal  dismissed  with  costs. 
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[APPELLATE  DIVISION.] 

Dominion  Sugar  Co.  v.  Warrell. 

PartnersMv — Dissolution — Continuance  of  Business  hy  one  Partner  in 
Firm  Name  — Liability  of  Retiring  Partner  — Persons  Supplying 
Goods  before  Dissolution  and  Continuing  to  Do  so  after  Dissolution 
without  Notice  of  Change — Persons  Supplying  Goods  after  Dissolu- 
tion but  before  Registration  of  Notice  of  Dissolution — Effect  of  Reg- 
gistration — Partnership  Registration  Act,  R.S.O.  191Jf,  ch.  139,  secs. 
7,  8,  10 — Partnership  Act,  1920,  10  & 11  Geo.  V.  ch.  4I,  secs.  37, 
" 38,  47. 

The  liability  imposed  by  the  Partnership  Registration  Act  and  the  lia- 
bility imposed  at  common  law,  and  now  codified  in  the  Partnership 
Act,  1920,  sec.  37,  are  separate  and  distinct  liabilities  imposed  by  laws 
originating  from  different  sources,  and  not  conflicting  with  or  inter- 
acting on  each  other. 

The  registration  of  a memorandum  of  dissolution  of  partnership,  pur- 
suant to  the  Partnership  Registration  Act,  is  notice  to  persons  who 
supply  goods  after  the  dissolution,  not  having  done  so  before,  but  not 
to  those  who  supplied  goods  before  the  dissolution;  and  the  latter 
are  entitled  to  notice  of  the  withdrawal  of  a partner  from  the  firm. 
There  is  no  provision  in  the  Partnership  Registration  Act  declaring 
or  implying  that  the  registration  of  a memorandum  of  dissolution 
relieves  an  outgoing  partner  from  liability ; and,  under  sec.  37  of  the 
Partnership  Act,  1920,  the  liability  of  a retiring  partner  to  an  o’d 
vendor  remains  until  he  has  “ notice  of  the  change,”  which  means 
actual  notice. 

Where  a partner  withdrew  from  a firm,  but  the  business  of  the  partner- 
ship was  continued  by  the  remaining  partner  under  the  firm  name, 
persons  who  had  sold  goods  to  the  firm  before  the  withdrawal,  and 
who,  without  notice  of  the  change,  continued  to  sell  goods  to  the  osten- 
sible firm,  were  held  entitled  to  recover  the  price  from  the  outgoing 
partner. 

Sections  7,  8,  and  10  of  the  Partnership  Registration  Act  and  secs.  37, 
38,  and  47  of  the  Partnership  Act,  1920,  considered. 

Huffman  v.  Ross,  [1926]  S.C.R.  5,  followed. 

A company  which  had  not  supplied  goods  to  the  firm  before  the  dissolu- 
tion, but  had  done  so  after  the  dissolution,  was  held  entitled  to 
recover  from  the  outgoing  partner  for  goods  supplied  up  to  the  time 
of  registration  of  a notice  of  dissolution,  but  not  for  goods  supplied 
thereafter. 

This  action  and  three  others  against  the  same  defendant,  Bern- 
stein V.  Warrell,  National  Groceries  Ltd.  v.  Warrell,  and 
Gamble  Robinson  Cochrane  Ltd.  v.  Warrell,  were  brought  to 
recover  from  the  defendant  the  amounts  of  the  several  claims  of 
the  plaintiffs  for  the  price  of  goods  sold  and  delivered  to  the  person 
or  persons  carrying  on  business  in  tlie  firm  name  of  Warrell  & 
Yates,  upon  the  allegation  that  tlie  defendant  was  or  lield  himself 
out  as  a partner,  and  was  liable  to  the  respective  plaintiffs. 

The  four  actions  were  tried  together  at  Coclirane  before  Wright, 
J.,  without  a jury. 

II . S.  White,  K.C.,  and  J.  M.  Greer,  for  the  plaintiffs. 

Shirley  Denison,  K.C.,  for  tlie  defendant. 


1926. 
Nov.  13. 

192T7. 
Feb.  11. 
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November  13,  1926.  Wright,  J.  : — These  four  actions  were 
tried  together  at  the  recent  assizes  at  Cochrane,  and  by  agreement 
of  counsel  the  evidence  given  in  each  was  to  apply  in  the  other  cases 
so  far  as  applicable.  A considerable  part  of  the  evidence  was  com- 
mon to  a,ll  the  actions,  and  v^ith  such  evidence  I shall  now  deal. 

The  defendant  Warrell  at  one  time  carried  On  business  at  the 
town  of  Cochrane  as  a general  merchant  up  to  the  1st  October, 
1915.  Upon  that  date  he  formed  a partnership  with  one  Yates 
under  the  firm  name  of  Warrell  & Yates,  and  a certificate  of  co- 
partnership was  duly,  filed' on  the  24th  November,  1915.  ’ This 
partnership  continued  until  October,/I920,  when,  by  an  agreement 
dated  the  5th  October,  1920,- the  same  was  dissolved,  and  thence- 
forward Yates  continued  to  ^ carry  on  the  business  under  the 
old  firm  name  of  Warrell  & Yates  until  the  11th  September,  1924, 
when  he  made  an  authorised  assignment.  = ' 

A certificate  or.  declaration  of  dissolution  of  partnership  was 
made  by  the  defendant;  (Warrell)  on  the  28th  July,  1923,  and  was' 
filed  on  the  1st’ August  of  the  same  year.  .No  notice  in  writing’ of 
the  dissolution  of  the  partnership  was  given  to  any  of  the  plaintiffs 
in  these  actions,  nor  was  there  any'  advertisement  published 
announcing  the  fact  of  the  dissolution  and  the  retirement  of  the 
defendant  from  the  partnership.  The  defendant,  however,  claims 
that  he ' did  notify  two  of  the  plaintiffs , Verbally  'of  the  fact 
that  he  was  no  longer  a partner;  but  with  that  branch  of  the 
evidence  I shall  deal  when  I come  to  deal  with  each  case  separately. 

All  of  the  plaintiffs,  except  Gramble  Eobinson  Cochrane  Limited, 
had  dealings  with  the  firm  of  Warrell  & Yates  prior  to  the  dissolu- 
tion agreement  of  the  5th  October,  1920,  and  continued  to  sell  to 
tlie  firm  of  Warrell  & Yates  goods  up  until  the  time  of  the  assign- 
ment in  'September,  1924,  and  now  seek  to  recover  the  amount  of 
their  respective  accounts  against  the  defendant  (Warrell). 

The  law  applicable  to  these  cases  is  authoritatively  stated  by 
the  Supreme  Court  of  Canada  in  Huffman  v.  Boss,  [1926]  S.C.E. 
5,  particularly  the  judgment  of  the  Chief  Justice  of  Canada  at 
p.  6,  where  he  states  the  law  in  terms  of  sec.  37  of  the  Partner- 
ship Act,  1920,  10  & 11  Geo.  V.  ch.  41,  sec.  37(1)  : — 

‘^AVliere  a person  deals  with  a firm  after  a change  in  its  con- 
stitution, lie  is  entitled  to  treat  all  apparent  members  of  the  old 
firm  as  still  being  members  of  the  firm  until  he  has  notice  of  the 
cbarige.” 

This  is  also  the  law  as  stated  in  Lindley  on  Partnership,  9th 
ed.,  p.  291,  which  is  cited  by  the  Chief  Justice  of  Canada.  As 
already  stated,  the  principle  of  this  decision  is  directly  applicable 
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National  Groceries  Ltd.  v.  Warrell. 

In  this  case  the  plaintiff  company  had  sold  goods  to  the  firm 
of  Warrell  & Yates  prior  to  the  dissolution  agreement  of  1922,  and 
continued  to  do  so  after  that  date. 

The  defendant  claimed  that  in  1922  he  had  an  interview  with 
Eobert  N.  Elliott,  who  was  and  is  the  supervisor  of  the  National 
Groceries  Limited,  in  the  Cochrane  district,  in  which  he  told 
Elliott  that  Gordon  (meaning  Yates,  the  other  partner)  has 
the  business  now  to  himself This  was  expressly  denied  by  Elliott 
and  also  by  Silvi  Chatelain,  who  was  present  at  the  conversation 
and  who  denies  that  the  defendant  used  any  such  words.  I am 
satisfied  that  no  such  conversation  took  place,  and  in  any  case  it 
was  only  casually  mentioned  and  was  never  intended  to  be  a notice 
to  the  plaintiff  company  that  the  partnership  had  been  dissolved. 
The  defendant  has  failed  in  this  instance  to  shew  that  he  gave 
notice  of  the  dissolution  to  the  plaintiff  company,  and  is  therefore 
liable  for  the  amount  of  the  plaintiff’s  claim  and  costs. 

Bernstein  v.  Warrell. 

In  this  case  the  defendant  also  claimed  that  he  had  a conversa- 
tion with  the  plaintiff  on  the  same  date  that  he  had  the  conversa- 
tion with  Mr.  Elliott,  referred  to  in  the  former  case,  in  which  the 


to  the  three  cases  already  mentioned  so  far  as  any  written  notice  or 
advertisement  is  concerned. 

I might  here  mention  that  tho  correspondence  between  the 
defendant  and  the  continuing  partner,  Yates,  shews  that  subse- 
quent to  the  5th  October,  1920,  the  date  of  the  dissolution  agree- 
ment, the  defendant  purposely  abstained  from  giving  notice  to  the 
creditors  and  to  the  public  generally  of  his  retirement  from  the 
firm  lest  it  might  affect  the  credit  of  the  firm  and  lessen  its  buying 
powers.  This,  to  my  mind,  is  an  added  reason  why  the  defendant 
should  not  be  allowed  to  escape  from  liability,  as  he  was  a party  to 
the  arrangement  to  induce  the  public,  and  the  creditors  generally 
to  believe  that  he  was  still  a partner.  The  letter  from  the  defend- 
ant of  the  13th  June,  1921,  has  an  important  bearing  on  this  fea- 
ture of  the  case. 

In  his- cross-examination  the  defendant  admitted  that  Yates  had 
requested  him  not  to  register  or  advertise  the  dissolution  until  he 
(Yates)  got  started. 

I shall  now  deal  with  the  evidence  which  specifically  relates  to 
the  different  cases. 
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plaintiff  asked  him  if  Gordon  was  running  the  business  himself,” 
and  he  replied  "'yes.”  This  is  denied  by  Bernstein,  and  I find  that 
the  defendant  has  failed  to  establish  that  such  notice  was  given. 

This  plaintiff  had  also  sold  goods  to  the  firm  of  Warrell  & 
Yates  prior  to  the  dissolution  on  the  5th  October,  1920,  and  had 
continued  to  do  so  down  almost  to  the  date  of  the  authorised  assign- 
ment. 

The  defendant  is  liable  for  this  account,  and  the  plaintiff  is 
entitled  to  his  costs. 

Dominion  Sugar  Co.  v.  Warrell. 

In  this  case  the  plaintiff  had  sold  goods  to  the  firm  of  Warrell 
& Yates  beginning  with  the  22nd  May,  1920,  and  continuing  down 
to  July,  1924,  which  would  be  both  before  and  after  the  dissolution 
agreement  of  the  5th  October,  1920,  already  referred  to.  There 
was  no  pretence  that  any  notice  had  been  given  this  company  of 
the  dissolution,  and  it  is  therefore  entitled  to  treat  the  defendant 
as  a partner  throughout.  The  plaintiff  company  will,  therefore,  be 
entitled  to  recover  the  amount  of  its  claim  against  the  defendant, 
with  costs. 

Gamble  Robinson  Cochrane  Ltd.  v.  Warrell. 

There  are  some  features  about  this  case  differentiating  it  from 
the  others.  It  has,  however,  some  features  in  common.  In  this 
case  the  defendant  also  testified  that  he  had  a conversation  with 
one  Lowther,  who  was  the  manager  of  the  company  since  1922. 
This  witness  testified  that  he  met  the  defendant  before  the  assign- 
ment and  asked  him  if  he  was  the  Warrell  of  Warrell  & Yates,  to 
which  the  defendant  replied  that  he  was : the  defendant’s  version 
of  the  interview  is  that  his  reply  was  to  the  effect,  " I used  to  be 
lliere  is  no  pretence  by  the  defendant  that  any  further  notice  of 
the  dissolution  was  given  to  the  plaintiff  company  than  such  as 
might  be  inferred  or  imputed  from  this  conversation;  but  it  can 
have  no  effect,  as  the  goods  had  already  been  sold  to  Warrell  & 
Yates  prior  to  this  interview,  which  was  only  a few  weeks  before 
the  assignment  of  Yates. 

This  case  differs  very  materially  from  the  others  in  that 
the  Gamble  Robinson  company  was  not  incorporated  until  the 
15th  May,  f 922,  whicli  was  a considerable  time  after  the  dissolution 
agreement  of  the  5th  October,  1920,  and  it  is  urged  by  the  defence 
ihat,  as  this  company  never  dealt  with  the  firm  of  Warrell  & Yates 
when  the  defendant  Warrell  was  in  fact  a partner,  there  was  no 


LX.]  ONTAEIO  LAW  KEPOKTS. 

holding  out,  and  that  the  law  as  to  the  liability  of  partners  holding 
out  applies  only  where  the  creditor  dealt  with  the  firm  when  the 
defendant  or  retiring  partner  was  in  fact  a partner.  Further,  that 
it  could  not  be  contended  that  such  creditor  could  be  in  any  way 
misled  or  induced  to  give  credit  by  the  fact  that  to  its  knowledge 
the  defendant  had  at  one  time  been  a partner.  I think  this  argu- 
ment is  completely  disposed  of  by  the  judgment  in  Re  Walkeam 
(1925),  58  O.L.E.  141.  There  it  was  held  that  where  once  a 
declaration  of  co-partnership  is  filed  no  person  who  signed  this 
declaration  shall  be  deemed  to  have  ceased  to  be  a partner  until  a 
new  declaration  has  been  filed.  This  decision  is  based  upon  the 
express  wording  of  sec.  8(1)  of  the  Partnership  Eegistration  Act, 
E.S.O.  1914,  ch.  139,  and  in  the  case  cited  it  was  held  that  this 
section  operated  in  favour  of  creditors  who  became  creditors  sub- 
sequent to  the  actual  dissolution  of  partnership,  of  which  actual 
notice  had  been  given  to  the  then  creditors.  This  decision  is  par- 
ticularly in  point. 

Before  the  certificate  of  dissolution  was  registered,  this  company 
had  sold  goods  to  the  firm  of  Warrell  & Yates,  and  was  entitled 
to  treat  the  defendant  as  a partner  up  to  that  time.  Under  the 
provisions  of  sec.  8 of  the  Partnership  Eegistration  Act,  already 
cited,  as  far  as  this  plaintiff  company  was  concerned,  the  defendant 
was  then  a partner.  He  would  continue  to  be  liable  as  such  until 
he  gave  notice  of  the  dissolution;  in  other  words,  this  company 
would  occupy  exactly  the  same  position  as  if  it  had  been  a creditor 
prior  to  the  dissolution  of  partnership  on  the  5th  October,  1920, 
which  is  to  be  treated  as  having  no  effect  under  the  provisions  of 
the  section  already  cited. 

Independently  of  the  statute,  the  older  cases  appear  to  adopt 
the  view  of  the  law  that  is  'now  codified  in  the  statute.  In  Parkin 
V.  Carruthers  (1800),  3 Esp.  248,  6 E.E.  828,  it  was  held  that  where 
a partnership  has  existed  but  one  of  the  partners  has  retired  without 
notice  being  given  and  the  name  of  the  firm  is  still  preserved,  a 
person  dealing  with  the  firm  after  the  dissolution  may  still  call 
upon  all  the  original  parties  unless  he  had  notice  or  knew  that  one 
of  them  had  retired. 

This  decision  came  up  for  consideration  in  Carter  v.  V^lialJeu 
(1830),  1 B.  & Ad.  11,  35  E.E.  199,  and  in  that  case  the  Court 
distinguished  the  facts  from  those  in  the  case  of  Parkin  v.  Carruth- 
ers,  already  cited,  but  did  not  question  the  correctness  of  the  earlier 
decision.  At  p.  201  of  the  case  as  reported  in  35  E.E.,  Littledale,  J., 
states:  Now,  where  all  the  names  of  a firm  appear,  it  may  be  pre- 

sumed that  every  one  knows  who  the  partners  are ; but  where  there 
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is  only  a nominal  firm,  as  in  the  present  case,  the  fact  of  such 
knowledge  must*  be  ascertained  by  express  proof Parke,  J.,  at 
the  same  page  of  the  same  report, -also  relies  upon  the  fact  that  the 
firm  name  in  the  case  there  under  review  (The  Plas  Modoc  Colliery 
Company,  near  Ruabon,  North  Wales)  gave  no'  information  as  ta 
the  parties  composing  it,  and  held  that  unless  the  plaintiff  was  able 
to  shew  that  the  defendant  had  dealt  with  him  in  the  character  of 
partner,  or  had  held  himself  out  publicly  to  be  one,  so  that  the 
plaintiff  must  have  known  it,  the  latter  could  not  hold  the  defend- 
ant liable.  Here  the  firm  name  would  indicate  that  the  defend- 
ant was  one  of  the  partners.  It  might  reasonably  be  assumed  that 
it  was  publicly  known  in  Cochrane  that  the  defendant  had  at  one 
time  been  a partner  of  the  firm,  and  the  decision-  in  'Carter  v. 
Whalley  would  appear  to  be  authority  for  holding  that  in  that  case 
the  defendant  would  be  liable  at  common  law  quite  apart  from  the' 
provisions  of  the  Partnership  Registration  Act. 

This  plaintiff  company  is  entitled  to  recover  against  the  defend- 
ant for  the  amount  claimed  with  costs. 

The  defendant  appealed  from  the  judgment  of  Wright^  J. 

January  26  and  27.  The  appeal  was  heard  by  Latchford,  C.J.,, 
Riddell^  Middleton,  Masten,  and  Orde,  JJ.A. 

Shirley  Denison,  K.C.,  for  the  appellant,  argued  first  that  he 
was  relieved  from  liability  by  the  registration  of  the  declaration  of 
dissolution,  which,  he  submitted,  was  notice  to  the  world,  including 
former  customers,  that  the  partnership  was  at  an  end.  The  inten- 
tion of  the  Parnership  Registration  Act,  R.S.O.  1914,  ch.  139,  was 
to  establish  an  information  bureau,  where  people  should  go  when 
they  are  advancing  credit.  There  were  no  decisions  against  this 
contention,  nor  any  directly  sustaining  it,  but  there  were  expres- 
sions of  learned  Judges  which  favoured  it.  Some  of  the  cases^ 
in  which  these  occurred  were;  Cassidy  v.  Henry  (1871),  31 
IJ.C.R.  345;  Bank  of  Toronto  v.  Nixo?i  (1879),  4 A.R.  346,  at  p. 
349;  Toivn  of  Oakville  v.  Andrew  (1905),  10  O.L.R.  709;  Caldtuell 
v.  Accident  Insurance  Co.  of  North  America  (1895),  24  Can.  S. 
C.R.  263.  Each  of  the  several  plaintiffs  had  notice  prior  to  the 
claim  in  respect  of  which  it  sued  that  the  defendant  was  no  longer 
a partner  in  the  firm  of  Warrell  & Yates.  None  of  the  plaintiffs, 
in  giving  credit  to  Yates,  relied  on  the  supposed  fact  that  the 
appellant  was  a member  of  the  firm,  but  relied  solely  upon  their 
own  investigation  and  knowledge  as  to  the  credit  of  Yates.  As  to 
the  Oamble-Robinson  claim,  counsel  admitted  liability  from  the- 
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date  of  dissolution  down  to  the  1st.  August,  1923,  the  date  of  filing 
the  declaration  of  dissolution,  but  denied  liability  from  then  until 
the  assignment  in  bankruptcy,  because  this  plaintiff  never  knew 
the  defendant  to  be  a member  of  the  firm,  and  consequently  did  not 
rely  upon  him  in  giving  credit:  Wright  v.  Fonda  & Higgins  (1891), 
44  Mo.  App.  634;  Pollock  on  the  Law  of  Partnership,  11th  ed., 
p.  61;  In  re  Fraser,  [1892]  2 Qi.B.  633,  at  p.  637. 

H.  S.  White,  K.C.,  for  the  four  plaintiffs,  respondents,  con- 
tended that  the  filing  of  the  declaration  of  dissolution  was  notice 
to  new  vendors  only,  not  to  old  vendors,  and  these  old  vendors 
were  entitled  to  notice.  There  was  a difference-  between  notice 
to  the  public  and  notice  to  old  vendors.  See  the  Partnership 
Act,  1920,  10  & 11  Geo.  V.  chi  41,  secs.  37,  38,  and  47;  Huffman  v. 
Ross  (1925),  5'7  O.L.E.  329,  [1926]  S.C.E.  5;  and  Lindley  on 
Partnership,  9th  ed.,  p.  280.  The  findings  of  fact  of  the  learned 
trial  Judge  in  all  the  cases  were  right,  and  in^  the  Gamble- 
Eobinson  case  the  learned  trial  Judge^s  reasons,  based  as  they 
were  on  the  case  of  Be  Walkeam,  58  O.L.E.  141,  commended 
themselves. 

February  11.  The  judgment  of  the  'Court,  was  read  by 
Masten",  J.A.  : — Appeal  by  the  defendant  in  each  of  the  four  cases 
above  named  from  the  judgment  of  Wright,  J.,  dated  the  13th 
November,  1926.  The  four  actions  were  tried  together  by  Wright, 
J.,  at  Cochrane,  and  (as  a considerable  part  of  the  evidence  was 
common  to  all  the  actions)  by  agreement  of  counsel  the  evidence 
given  in  each  case  was  to  apply  in  the  other  cases,  so  far  as  relevant. 

The  trial  Judge  found  each  of  the  plaintiffs  entitled  to  recover 
judgment  for  the  full  amount  claimed  with  costs,  as  appears  by  his 
endorsement  on  the  several  records. 

The  claim  of  each  of  the  three  plaintiffs  first  named  is  founded 
on  the  fact  that  each  of  them  had  sold  goods  to  a partnership  firm 
carrying  on  business  under  the  name  of  Warrell  & Yates,  during  a 
time  when  the  defendant  Warrell  was  a partner  in  that  firm,  and 
that  after  the  dissolution  of  the  firm  and  the  retirement  of  Warrell 
the  business  continued  to  be  carried  on  by  Yates  under  the  name 
of  Warrell  & Yates,  and  the  plaintiffs,  without  notice  of  the  retire- 
ment of  Warrell,  continued  to  supply  the  goods  now  claimed  for. 

The  Gamble-Eohinson  company’s  claim  is  put  forward  on  a dif- 
ferent footing:  not  that  tliat  company  supplied  goods  prior  to  the 
dissolution,  for  admittedly  it  had  not  done  so,  but  on  the  ground 
that,  having  supplied  goods  to  Yates  subsequent  to  the  dissolu- 
tion, but  prior  to  the  1st  August,  1923  (when  the  declaration  of 
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dissolution  was  filed),  the  defendant  is  liable  under  the  Partner- 
ship Registration  Act  to  pay  for  goods  down  to  that  date;  and 
further,  that,  being  so  liable,  he  continued  liable  for  goods  supplied 
after  the  1st  August,  unless  or  until  notice  of  dissolution  was  given 
by  him  to  the  plaintiff  company. 

The  learned  trial  Judge  has  acceded  to  this  contention  and  has 
Masten,  J.A.  allowed  the  claim  of  the  Gamble-Robinson  company  in  full.  Coun- 
sel for  the  defendant  does  not  dispute  liability  down  to  the  1st 
August,  1923,  but  I am  unable  to  see  how  the  defendant  is  liable 
on  this  claim  after  that  date.  In  other  respects  I am  of  opinion 
that  the  appeal  should  be  dismissed. 

The  facts,  including  dates,  are  clearly  and  specifically  set  forth 
in  the  reasons  for  judgment  of  the  learned  trial  Judge,  and  I there- 
fore refrain  from  re-stating  them  here. 

On  the  argument  before  this  'Court  the  grounds  of  appeal  pre- 
sented by  counsel  for  the  appellants  were : — 

1.  That  the  defendant  is  relieved  from  liability  by  reason  of 
notice  of  dissolution  filed  in  the  proper  registry  office  in  August, 
1923. 

2.  That  each  of  the  several  plaintiffs  had  notice,  prior  to  the 
furnishing  of  the  goods  in  respect  of  which  the  actions  are  brought, 
that  the  defendant  was  no  longer  a partner  in  the  firm  of  Warrell 
& Yates. 

3.  That  the  plaintiffs  did  not  rely  upon  any  representation  or 
holding  out  by  the  defendant  in  giving  credit  to  J.  Gordon  Yates, 
composing  the  firm  of  Warrell  & Yates,  but  that  they  relied  solely 
upon  their  own  investigation  and  knowledge  as  to  the  credit  of 

. J.  Gordon  Yates. 

Mr.  Denison,  for  the  appellant,  admitted  that  for  all  goods  sup- 
plied down  to  the  1st  August,  1'923,  when  the  notice  of  dissolution 
was  executed  and  registered,  the  defendant  is  liable  as  a partner 
in  accordance  with  the  rule  established  by  the  judgment  of  this 
Court  in  the  case  of  Re  Walkeam,  58  O.L.R.  141,  and  the  sole  ques- 
tion to  be  determined  is,  whether  the  defendant  is  liable  for  goods 
supplied  to  Yates  between  the  1st  August,  1923,  and  the  assign- 
ment in  bankruptcy  on  the  9th  September,  1924. 

The  first  point  argued  by  counsel  for  the  appellant  was  that  the 
registration  of  the  memorandum  of  dissolution,  pursuant  to  the 
statute,  is  notice  to  the  world,  including  persons  who  had  deal- 
ings with  the  firm  before  the  dissolution  or  change.  My 
conclusion,  after  considering  the  statute  and  after  a perusal  of 
all  the  cases  referred  to  by  Mr.  Denison,  is  that  it  is  notice  to  new 
correspondents  who  have  dealings  with  the  firm  for  the  first  time 
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after  the  dissolution  or  change,  but  is  not  notice  to  old  or  former 
correspondents,  and  that  the  latter  are  entitled  to  notice  of  the 
withdrawal  of  the  defendant  from  the  firm.  Out  of  respect  for  the 
admirable  argument  which  was  addressed  to  us  by  Mr.  Denison, 
I proceed  to  state  my  reasons  for  the  above  conclusion. 

The  conclusion  depends  largely  upon  a construction  of  the 
statutes  and  is  little  if  at  all  affected  by  prior  decisions.  The  rele- 
vant provisions  in  the  Partnership  Act,  1920,  are  secs.  37,  38,  and 
47,  which  read  as  follows : — 

‘^37. — (1)  Where  a person  deals  with  a firm  after  a change  in 
its  constitution,  he  is  entitled  to  treat  all  apparent  members  of  the 
old  firm  as  still  being  members  of  the  firm  until  he  has  notice  of 
the  change. 

(2)  An  advertisement  in  The  Ontario  Gazette  shall  be  notice 
as  to  persons  who  had  no  dealings  with  the  firm  before  the  disso- 
lution or  change  so  advertised. 

(3)  The  estate  of  a partner  who  dies,  or  who  becomes  insol- 
vent, or  of  a partner  who,  not  having  been  known  to  the  person 
dealing  with  the  firm  to  be  a partner,  retires  from  the  firm,  is  not 
liable  for  partnership  debts  contracted  after  the  date  of  the  death, 
insolvency,  or  retirement  respectively. 

38.  On  the  dissolution  of  a partnership  or  retirement  of  a 
partner,  any  partner  may  publicly  notify  the  same,  and  may  require 
the  other  partner  or  partners  to  concur  for  that  purpose  in  all 
necessary  or  proper  acts,  if  any,  which  cannot  be  done  without  his 
or  their  concurrence.” 

^H7.  This  Act  shall  be  read  and  construed  as  subject  to  the 
provisions  of  The  Limited  Partnership  Act  and  The  Partnership 
Registration  ActT 

The  relevant  provisions  of  the  Partnership  Eegistration  Act, 
ch.  139  of  the  Eevised  Statutes  of  Ontario,  with  respect  to  the 
declaration  of  dissolution  of  partnership,  are  contained  in  paras. 
7 and  8 of  the  Act,  and  are  as  follows : — 

7.  Upon  the  dissolution  of  a partnership  any  or  all  of  the 
persons  who  composed  the  partnership  may  sign  a declaration. 
Form  2,  certifying  the  dissolution  of  the  partnership. 

‘^^8. — (1)  Until  a new  declaration  is  made  and  filed  by  him, 
or  by  his  partners  or  any  of  them,  no  person  wlio  signed  the 
declaration  filed  shall  be  deemed  to  have  ceased  to  be  a partner. 

(2)  Uothing  herein  shall  exempt  from  liability  any  person 
who,  being  a partner,  fails  to  make  and  file  the  prescribed  declara- 
tion, and  such  person  may,  notwithstanding  such  omission,  be  sued 
jointly  with  the  partners  mentioned  in  the  declaration,  or  they 
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may  be  sued  alone,  and,  if  judgment  is  recovered  against  them,  he 
may  be  sued  on  the  original  cause  of  action  upon  which  the  judg- 
ment was  recovered.^^ 

Section  10  provides  a penalty  for  failure  to  comply  with  the 
requirements  of  the  Act  respecting  registration  of  the  original  part- 
nership or  any  change,  but  there  is  no  provision  in  the  Act  stating 
the  results  which  flow  from  the  registration  of  a declaration  of 
dissolution,  nor  as  to  the  persons  to  whom  the  registration  of  such 
a declaration  constitutes  notice. 

In  my  opinion,  the  liability  imposed  by  the  Partnership  Regis- 
tration Act  and  the  liability  imposed  at  common  law,  and  now 
codified  in  the  Partnership  Act,  1920,  sec.  37,  are  separate  and 
distinct  liabilities  imposed  by  laws  originating  from  different 
sources,  and  not  conflicting  with  or  interacting  on  each  other. 

The  origin  of  the  liability  prescribed  by  sec.  37  of  the  Ontario 
Partnership  Act,  1920,  is  the  estoppel  which  applies  to  a former 
partner  who  has  retired  without  giving  proper  notice  of  dissolution, 
that-  is,  of  the  cessation  of  the  authority  of  his  former  partner  to 
bind  him.  That  section  was  dealt  with  by  the  Supreme  Court  of 
Canada  in  Huffman  v.  Ross,  [1926]  'S.C.R.  5,  at  pp.  6 and  7,  where 
it  is  said : — 

In  the  absence  of  notice  to  the  plaintiff  of  his  retirement,  the 
defendant  would  be  liable.  It  rested  upon  him  to  prove  either 
direct  notice  thereof  or,  at  least,  facts  and  circumstances  from 
which  knowledge  of  such  retirement  might  fairly  be  inferred.  A 
finding  that  the  plaintiff  had  such  knowledge  was  essential  to  the 
defence. 

*^^We  do  not  discern  in  the  circumstances  of  this  case  anything 
which  takes  it  out  of  the  general  rule  embodied  in  sec.  37  of  the 
Partnership  Act  . . . and  thus  stated  in  Lindley  on  Partner- 
ship, 9th  ed.,  p.  291 : — . 

When  an  apparent  partner  retires,  or  when  a partnership 
between  several  known  partners  is  dissolved  . . . those  who 

dealt  with  the  firm  before  the  change  took  place  are  entitled  to 
assume  that  no  change  has  occurred  until  they  have  notice  to  the 
contrary.’  ” 

On  the  other  hand,  the  purpose  of  the  Partnership  Registration 
Act  is  to  provide  a public  record  shewing  the  constituent  members 
of  the  partnership  and  their  addresses.  The  Act  prescribes  that 
the  registration  shall  be  made  within  6 months  after  the  formation 
of  the  partnersliip,  and  it  provides  as  a sanction  for  its  enforcement 
that  any  one  who  fails  to  register  shall  be  liable  in  a qui  tam 
action  to  the  penalty  mentioned  in  the  Act.  In  order  to  make  the 
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record  complete  the  Act  further  provides  that  any  partner  may 
cause  to  be  registered  a declaration  of  dissolution  of  the  partner- 
ship, and  if  he  fails  to  avail  himself  of  this  right  he  remains  liable 
as  a partner  under  the  provisions  of  secs.  7 and  8 of  the  Partnership 
Registration  Act. 

Registration  of  a declaration  of  dissolution  affords  a means  of 
escape  from  the  liability  imposed  by  the  Partnership  Registration 
Act,  but  it  is  directed  solely  to  that  purpose,  and  contains  no 
declaration,  express  or  implied,  that  the  registration  of  a notice  of 
dissolution  shall  operate  as  notice  to  old  customers  of  the  retirement 
of  a partner.  A clear  implication  to  that  effect  would  in  my 
opinion  be  essential  in  order  that  such  registration  might  effect  a 
discharge  of  the  liability  expressly  imposed  by  sec.  37  of  the  Part- 
nership Act,  1920.  In  other  words,  in  order  that  the  registration 
of  a declaration  of  the  dissolution  of  the  partnership  may  relieve 
an  outgoing  partner  from  liability  there  must  be  found  in  the 
Partnership  Registration  Act  such  a provision  regarding  the  effect 
of  registration  as  will  negative  the  liability  imposed  by  sec.  37;  but 
I cannot  discover  in  the  Partnership  Registration  Act  any  provision 
which  assumes  to  have  any  such  effect.  IJnder  sec.  37,  the  lia- 
bility of  the  old  members  to  old  vendors  remains  until  the  old 
vendor  has  notice  of  the  change,^^  and  the  term  notice  of 
the  change  means,  in  my  opinion,  actual  notice,  unless  some 
statutory  provision  otherwise  provides. 

In  support  of  his  argument,  Mr.  Denison  referred  to  several 
decisions  not  as  specifically  deciding  the  proposition  for  which 
he  was  contending,  but  as.  indicating  a tendency  in  the  views  of 
the  Judges  toward  his  contention.  - , 

The  first  case  to  which  he  referred  was  Cassidy  y.  Henry,  31 
U.G.R.  345,  at  p.  348.  That  was  a penal  action,  brought  against 
a member  of  a firm  for  failure  to  file  the  declaration  called  for  by 
the  statute.  At  the  trial  the  plaintiff  s action  was  dismissed  and 
in  term  the  dismissal  was  sustained,  but  in  the  course  of  his  re- 
marks Morrison,  J.,  says  (p.  348)  : — 

^Mt  is,  we  think,  very  manifest  that  the  purpose  of  the  Act 
was  to  provide  a mode  of  ascertaining  who  the  parties  may  be  that 
compose  any  particular  firm,  partnership  or  association  for  trading 
purposes,  by  enacting  that  the  partners  or  persons  associated 
together  should  sign  and  file  the  declaration  referred  to  in  the 
statute,  so  that  all  persons  dealing  with  any  co-partnership,  or 
desirous  of  knowing  who  the  partners  are,  may  by  a simple  search 
in  the  registry  office  see  to  a certainty  the  names  of  the  persons 
composing  any  such  co-partnership,  and  their  places  of  residence.’’ 
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This  statement  refers  to  the  registration  of  the  original  de- 
claration rather  than  to  the  effect  which  is  to  be  ascribed  by  way 
of  notice  to  the  registration  of  a declaratio’n  of  a dissolution,  and 
I am  unable  to  see  that  it  assists  the  appellant’s  argument. 

The  next  case  to  which  we  were  referred  is  Bank  of  Toronto 
V.  Nixon,  4 A.R.  346,  at  pp.  351,  352.  That  was  an  action  brought 
by  the  holder  of  a note  against  a former  member  of  a firm.  The 
appeal  was  from  a judgment  of  the  Court  of  Queen’s  Bench  making 
absolute  a rule  nisi  to  set  aside  a verdict  for  the  defendants  and 
enter  it  for  the  plaintiffs.  The  appeal  was  allowed  and  the  action 
dismissed,  on  the  ground  that  the  plaintiffs  had  notice  that  the 
firm  of  which  the  defendant  was  a member  had  been  dissolved 
two  years  previously,  but  Morrison,  J.A.,  in  his  judgment  dis- 
cusses the  amendment  which  had  then  recently  been  passed  as 
follows  (pp.  351,  352)  : — 

By  the  36  Viet.  ch.  23,  the  Act  of  33  Viet,  was  amended, 
and  by  the  4th  section  it  provides  that  in  the  event  of  a dissolu- 
tion of  any  partnership,  any  or  all  of  the  partners  may  sign  and 
register  a declaration  certifying  the  dissolution.  This  section  is 
only  permissive,  and  no  doubt  was  intended  to  enable  a registered 
firm  or  any  members  of  it  upon  its  dissolution  to  notify  the  public 
that  their  registered  partnership  was  at  an  end,  if  in  fact  it  was 
dissolved,  but  nothing  more.” 

No  doubt  the  plaintiffs  in  the  present  case  are  members  of 
the  public,  but  they  are  something  more,  they  are  a special  class 
of  the  public  who  had  dealt  with  the  firm  during  the  time  when 
the  defendant  was  a member  of  it,  and  who  therefore  had  no 
reason  to  examine  the  registry  office  for  the  purpose  of  inquiring 
whether  Warrell,  whose  name  still  appeared  in  the  firm,  was  or 
was  not  a member.  They  were  entitled  to  rely  upon  their 

previous  experience  and  upon  the  continuance  of  his  name  in  the 
firm  as  a partner.  I find  nothing  in  this  case  which  would  lead 
us  to  hold  that  the  liability  imposed  by  sec.  37  of  the  P-artnership 
Act  is  abrogated  by  the  filing  of  a declaration  of  registration. 

The  next  case  to  which  Mr.  Denison  referred  was  Town  of 
Oakville  v.  Andrew,  10  O.L.R.  709,  at  p.  715.  In  that  case  the 
action  brought  against  a former  partner  was  dismissed,  and  the 
judgment  was  written  by  Chief  Justice  Sir  Charles  Moss.  The 
only  paragraph  in  his  judgment  which  remotely  deals  with  the 
question  at  har  is  found  on  p.  715,  and  reads  as  follows: — 

It  is  not  necessary  to  place  a construction  upon  the  pro- 
visions of  the  Act  because  the  absence  of  any  notice  and  the  con- 
tinued use  of  the  defendant’s  name  rendered  him  liable  to  be 
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treated  by  all  persons  dealing  with  the  firm  as  still  a member  of 
the  firm.  The  filing  of  a declaration  was  one  mode  of  giving 
notice  to  the  public,  and  the  defendant  neglected  this  as  well  as 
the  usual  common  law  metliods  of  freeing  hlmseif  from  future 
liability  to  persons  dealing  with  the  firm.” 

Til  is  paragraph  also  appears  to  me  to  be  entirely  colourless 
with  respect  to  the  effect  which  is  to  lie  ascribed  by  way  of  notice 
to  the  registration  of  a declaration  of  dissolution. 

The  other  cases  referred  to  by  Mr.  Denison,  all  of  which  I 
have  carefully  read,  appear  to  me  to  have  no  bearing  upon  the 
case.  I am,  therefore,  of  opinion  that  the  first  ground  of  appeal 
argued  by  Mr.  Denison  fails.  , 

The  next  question  argued  related  particularly  and  specifically 
to  the  claim  of  National  Groceries  Company.  It  raises  a ques- 
tion of  fact  only.  Circumstances  referred  to  in  the  evidence  were 
detailed  by  Mr.  Denison  and  were  in  my  opinion  entirely  adequate 
to  invite  the  serious  attention  of  the  trial  Judge  and  possibly  to 
provoke  his  suspicion,  but  are  utterly  inadequate  to  justify  this 
Court  in  reversing  his  decision  on  a question  of  fact,  viz.,  that 
the  plantiffs  had  no  notice  of  the  retirement  of  the  defendant 
from  the  firm. 

The  appeal  must  be  dismissed  upon  this  ground  also. 

In  the  actions  of  the  Dominion  Sugar  Company  and  of  Bern- 
stein I find  no  ground  for  reversing  the  conclusion  of  the  trial 
Judge  that  the  defendant  is  liable  unless  he  proves  notice  to  those 
plaintiffs  of  the  dissolution  ; and  that  such  notice  is  not  estab- 
lished in  fact. 

In  the  case  of  Gamble  Robinson  & Cochrane  Limited  I think,  for 
reasons  already  indicated,  that  the  defendant  is  not  liable  for  goods 
supplied  after  the  1st  August,  1923.  I wrote  the  judgment  in  Be 
Walkeam,  58  O.L.R.  141,  and  I can  say  that  there  was  no  inten- 
tion of  giving  to  the  registration  of  a declaration  of  dissolution 
the  extended  effect  which  lias  been  ascribed  to  it  by  the  trial 
Judge, 

Tliere  sliould  be  judgment  dismissing  with  costs  the  appeal  of 
the  defendant  as  against  tlie  Dominion  Sugar  Company,  Bern- 
stein, and  National  Groceries  Limited,  and  allowing  with  costs 
the  appeal  as  against  Gamble  Robinson  & Cochrane  Limited  as 
to  goods  supplied  after  tlie  1st  August,  1923. 

Judgm  en  i accord itighj. 
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Feb.  12. 

Vendor  and  Purchaser — Agreement  for  Sale  of  Land — Refusal  of  Vendor 

to  Convey — Uncertainty  of  Agreement — Mortgage  to  he  Given  hy 

Purchaser — Rate  of  Interest  — ''Not  more  than  seven  per  Cent." 

— Meaning  of — Reduction  to  Certainty  under  Terms  of  Agreement 

— Damages — Measure  of — Price  to  he  Paid  on  Resale  not  Conclu- 
sive— Evidence  as  to  Real  Value. 

In  a written  agreement  for  the  sale  and  purchase  of  land  it  was  pro- 
vided that  the  purchaser  should  give  a mortgage  for  part  of  the 
purchase  money — “ the  mortgage  ...  to  bear  interest  at  not 
more  than  seven  per  cent.”  The  vendor  refused  to  convey,  alleging 
uncertainty  as  to  the  rate  of  interest:  — 

Held,  in  an  action  by  the  purchaser  for  damages  for  breach  of  the 
agreement,  that  the  effect  of  it  was  to  give  the  plaintiff  the  right  to 
elect  to  pay  or  the  defendant  to  demand  seven  per  cent,  and  so  put 
an  end  to  the  seeming  uncertainty — the  rate  had  been  reduced  to  a 
certainty  under  the  terms  of  the  agreement  itself. 

The  vendor  did  not  resell,  but  the  purchaser  did,  at  an  advanced 
price:  — 

Held,  that  the  vendor  was  liable  for  the  damages  caused  to  the  pur- 
chaser by  the  loss  of  his  bargain,  ordinarily  the  difference  between 
the  agreed  price  and  the  value  of  the  property  at  the  date  of  the 
breach,  evidenced  by  the  price  realised  on  resale;  but  the  price  to  be 
paid  on  the  resale  is  not  conclusive;  and,  in  the  circumstances  of  this 
case,  the  value  of  the  property  at  the  date  of  the  breach  was  deter- 
mined by  the  trial  Judge  upon  oral  evidence,  subject  to  a reference 
if  either  party  was  dissatisfied  with  the  amount  of  damages  allowed. 

Action  by  a purchaser  of  land  for  damages  for  breach  by  the 
\endor  of  the  agreement  of  purchase  and  sale. 

February  7 and  8.  The  action  was  tried  by  Logie,  J.,  without 
a jur}',  at  Sarnia. 

A.  Weir,  K.C.,  for  the  plaintiff. 

A.  Dawson,  for  the  defendant. 

February  12.  Logie,  J.  : — At  the  trial  I disposed  of  all 
defences  except  that  of  uncertainty  in  respect  to  the  rate  of 
interest  in  the  agreement  in  question,  and  that  must  be  resolved 
in  favour  of  the  plaintiff  for  the  following  reasons. 

The  agreement  is  in  writing  and  contains  the  following 
clause : — 

“ The  mortgage  ...  is  to  bear  interest  at  not  more  than 
seven  per  cent.” 

This  want  of  exactitude  is  set  up  as  a defence,  l)ut  is  not  one 
wliich  ihe  Court  will  refuse  its  aid  to  remedy.  An  action  may  be 
maintained  on  a contract  Avhere,  iliough  some  term  may  bo  unas- 
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certained,  the  Court  has  the  means  of  ascertaining  it,  on  the 
principle  of  the  maxim  id  cerium  est  quod  cerium  reddi  poiesi, 
and  this  principle  is  illustrated  by  many  cases  on  the  requisite 
completeness  of  the  subject-matter  and  price,  which  are  to  be 
found  in  Fry  and  other  works  on  Specific  Performance.  In  our 
own  courts  Lefileij  v.  Moffai  (1925),  57  O.L.R.  260,  is  the  latest. 

I could  find  no  case  in  our  courts  in  which  the  words  have  been 
considered  judicially.  In  the  American  courts  there  are  several 
cases  in  which  the  words  not  less  than  and  “ not  exceeding  ’’ 
have  been  considered,  none  of  which  are  helpful  here.  In  one 
American  case,  Briiion  v.  Commonwealili  (1846),  1 Cush.  (Mass.) 
302,  the  words  not  more  than  thirty  days  in  a penal  statute 
were  considered. 

Some  slight  assistance  however  may  be  derived  from  In  re 
Kutner  (1921),  90  L.J.  K.B.  1264,  and  from  Regina  v. 
Smiih  (1888),  16  O.R.  454,  followed  by  the  Supreme  Court  of 
Canada  in  In  re  Placide  Richard  (1907),  38  Can.  S.C.R.  394.  In 
the  latter  case  Duff,  J.,  construing  sec.  100  of  the  Canada  Tem- 
perance Act,  as  amended  by  sec.  1 of  4 Edw.  VII.  ch.  41,  said 
(p.  409) 

One  may  concede  that  the  use  of  the  phrase  ^ not  less  than 
$50  ^ is  an  unhappy  way  of  providing  for  a penalty  of  $50  pre- 
cisely.’^ 

Peierson  v.  Bitzer  (1920-1),  48  O.L.R.  386,  62  Can.  S.C.R. 
384,  Dawson  v.  Brown  (1924),  26  O.W.N.  55,  Reynolds  v.  Rosier 
(1912-3),  3 O.W.N.  983,  4 O.W.N.  694,  Mariin  v.  Jarvis  (1916), 
37  O.L.R.  269,  McDonald  v.  Murray  (1885),  11  A.R.  101,  and 
Townsend  v.  Sargeani  (1926),  29  O.W.N.  381,  are  cases  which, 
though  quoted  by  counsel,  are  not  in  point. 

The  cases  on  conditional  offers  have  no  bearing  here.  Counsel 
for  the  defendant  quoted  LocJceit  v.  N orman-W riglii , [1925] 
1 €h.  56.  This  is  but  one  of  a long  series  of  cases  on  conditional 
offers  which  have  been  held  not  to  be  enforceable. 

In  the  case  at  bar  common  sense  only  is  required  to  see  that 
the  phrase  not  more  than  seven  per  cent.”  means  as  between  the 
parties  to  this  agreement  seven  per  cent,  exactly.  There  was 
some  discussion  between  the  parties  as  to  the  plaintiff  being  able 
to  get  the  money  for  less  and,  if  he  could,  pay  the  defendant  the 
cash,  but  that  does  not  render  the  agreement  itself  uncertain. 
The  plaintiff  could  not  compel  the  defendant  to  take  payment  of 
the  mortgage-money  in  cash,  nor  could  he  compel  him  to  accept 
less  than  seven  per  cent.  In  the  last  analysis,  the  effect  of  the 
agreement  is  to  give  the  plaintiff  the  right  to  elect  to  pay  or  the 
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defendant  to  demand  the  seven  per  cent,  and  so  put  an  end  to  the 
seeming  uncertainty.  If  the  plaintiff,  in  the  Master^s  offioe, 
tendered  a mortgage  at  seven  per  cent,  could  the  defendant  refuse 
it?  Clearly  not.  The  rate  is  then  exact.  It  has  been  reduced 
to  a certainty  under  the  terms  of  the  agreement  itself. 

The  defendant,  having  refused  and  still  refusing  to  convey, 
is  liable  for  the  damages  caused  to  the  plaintiff  by  the  loss  of  his 
bargain — that  is  the  sum  which  will  put  the  purchaser,  as  far  as 
money  can  do  so,  in  the  same  position  as  if  the  contract  had  been 
duly  performed. 

Ordinarily  that  sum  is  the  difference  between  the  agreed  price 
and  the  value  of  the  property  at  the  date  of  the  breach,  and 
p'ima  facie  the  value  at  the  date  of  the  breach  is  evidenced  by 
the  price  realised  by  the  vendor  on  resale.  In  the  case  at  bar 
the  vendor  did  not  resell,  but  the  purchaser  did,  at  an  advance 
of  $2,000.  The  resale,  evidenced  by  written  agreement,  fell 
through  on  account  of  the  defendant’s  refusal  to  convey,  and  the 
purchaser  said  that  he  paid  his  sub-purchaser  $300  to  get  out  of 
his  contract,  but  did  not  produce  a cheque  for  $250,  part  of  the 
$300,  which  the  plaintiff  said  he  gave  to  an  agent  of  the  sub- 
purchaser, and  in  fact  made  no  claim  for  this  $300  as  part  of  his 
damage. 

The  price  to  be  paid  on  the  resale  is  not  conclusive.  That 
resale  was  a sale  to  a foreigner,  a Hungarian  named  Burkas,  who, 
according  to  the  defendant  himself,  complained  that  he  was  de- 
frauded by  the  plaintiff  and  had  agreed  to  pay  too  much. 

Leckie,  the  Treasurer  of  the  County  of  Lambton,  who  had 
known  the  farm  for  twenty-five  years,  former  assessor  of  an  ad- 
joining municipality,  valued  the  land  as  it  stood  at  $5,000. 

Gordon,  who  was  a glib  witness  and  who  failed  to  impress  me. 
put  the  land  at  $5,000  to  $5,500,  and  the  crops,  live  stock,  and 
implements  at  $1,700  or  $1,800  to  $2,000. 

The  plaintiff,  I think,  exaggerated  the  value  of  nearly  every 
item,  including  the  value  of  the  house  which  the  defendant  had 
agreed  to  move  on  to  the  farm,  and  did  not  make  sufficient  allow- 
ance, in  some  cases  no  allowance  at  all,  for  the  cost  of  harvesting 
and  marketing  the  crops. 

Full  justice  will  be  done  if  the  plaintiff  is  allowed  $1,500 
damages,  but  if  either  party  is  dissatisfied  he  may  have  a reference 
at  his  own  risk  as  to  costs. 

The  defendant  will  pay  the  costs  of  the  action. 
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[LENNOX,  J.] 

Hunter  v.  Thompson.  1927. 

Feb.  16. 

Limitation  of  Actions — Services  Rendered — Promise  of  Remuneration 
hy  Will — Failure  to  Implement — Action  against  Estate  of  Prom- 
isor— Compensation  hy  Way  of  Damages — Cause  of  Action  not  Aris- 
ing until  Death  of  Promisor — Limitations  Act. 

Where  services  are  rendered  upon  the  faith  (based  upon  a representa- 
tion or  promise)  of  compensation  by  will,  compensation  by  way  of 
damages  may  be  recovered  if  no  provision  or  an  inadequate  one  is 
made  by  will. 

Smith  v.  McGugan  (1892),  21  A.R.  542,  and  Murdoch  v.  West  (1895), 

24  Can.  S.C.R.  305,  followed. 

The  plaintiff’s  action  for  the  value  of  services  rendered  to  the  testator 
during  a period  of  years  terminating  in  1910  was  held,  not  barred  by 
the  Limitations  Act,  the  testator  dying  in  1923,  and  the  action  not 
being  brought  until  after  his  death. 

Where  a payment  is  to  be  made  on  the  happening  of  a contingency,  the 
cause  of  action  does  not  arise  until  the  contingency  has  happened. 

Review  of  the  authorities. 

Re  Rutherford  (1915),  34  O.L.R.  395,  and  Mather  v.  Fidlin  (1916),  10 
O.W.N.  229,  distinguished. 

An  appeal  by  the  plaintiff  from  the  report  of  a Special  Referee. 

December  22,  1926.  The  motion  was  heard  by  Lennox,  J., 
in  the  Weekly  Court,  Toronto. 

I.  Hilliard,  K.C.,  for  the  appellant. 

P.  K.  Halpm,  for  the  defendants,  respondents. 

February  16,  1927.  Lennox,  J. : — The  motion  is  by  way  of 
appeal  from  the  report  of  his  Honour  John  Kelly  Dowsley,  Local 
Master  of  this  Court  at  Brockville,  to  whom  the  action  was  re- 
ferred for  trial  as  a Special  Referee,  under  sec.  65  of  the  Judicature 
Act. 

The  action  is  to  recover  $2,000  from  the  estate  of  William 
Clark,  deceased,  for  services  performed  by  the  plaintiff  for  the 
testator  in  his  lifetime,  upon  a mutual  verbal  agreement  that  the 
testator  would  remunerate  the  plaintiff  at  his  death  by  a bequest 
or  provision  in  his  will,  at  least  equal  to  the  value  of  her  services. 

The  testator  died  on  the  24th  October,  1923.  The  defendants  set 
up  the  Statute  of  Limitations.  I do  not  know  when  the  writ  was 
issued — it  was  after  the  testator’s  death,  and  the  exact  time  does 
not  matter,  as  the  testator  did  not  die  until  the  autumn  of  1923, 
and  if  the  statute  applies  she  cannot  recover,  for  the  services  ter- 
minated in  1910,  when  she  and  her  husband  removed  to  the  West. 

The  learned  Master  found  as  follows: — 
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Lennox,  J.  ''  This  was  an  action  brought  by  the  plaintiff  to  recover  $2,000 
1927  under  an  alleged  promise  of  the  deceased  to  remunerate  her  in  his 
will  for  services  rendered. 

V.  '^The  plaintiff  is  a niece  of  the  defendanPs  testator,  William 

Thompson.  Clark,  deceased,  and  lived  at  Clark’s  from  the  time  she  was  about 
3 years  old,  and  from  the  time  she  left  school,  at  the  age  of  16.  or  IT, 
she  looked  after  the  household  duties  and  much  of  the  work  about 
the  garden  and  orchard,  the  outside  work  being  described  by  wit- 
nesses as  a man’s  work.  She  continued  to  do  such  work  until  her 
marriage  in  1894,  and  subsequent  to  her  marriage  she  and  her 
husband  (as  they  were  living  near  Clark’s  place)  continued  to  work 
for  Clark  and  his  wife  and  look  after  them  until  the  plaintiff  and 
her  husband  moved  to  Western  Canada  in  1910. 

‘^Clark’s  first  wife  died  in  1913,  and  subsequently  he  married 
again,  his  second  wife  predeceasing  him. 

Clark  died  on  the  24th  October,  1923,  leaving  a will  in 
which  there  is  no  provision  for  Mrs.  Hunter,  the  plaintiff,  and  no 
remuneration  given  to  her.  Evidence  has  been  given  establishing 
a promise  by  Clark  to  amply  remunerate  the  plaintiff  under  his 
will. 

The  defendants  have  pleaded  the  Statute  of  Limitations ; 
and,  while  I think  the  plaintiff  established  a verbal  promise  by 
Clark  to  amply  reward  her  on  his  death,  and  the  evidence  shews 
that  for  the  work  done  she  should  have  been  remunerated  to  the 
amount  of  the  claim  filed  by  her,  I find  that  I am  bound  by  the 
decisions  in  Mather  v.  Fidlin  (1916),  10  O.W.N.  229,  and  Be 
Rutherford  (1915),  34  O.L.R.  395;  and,  the  Statute  of  Limita- 
tions having  been  pleaded,  I must  hold  that  the  claim  sued  on  is 
barred. 

I direct  that  the  defendants  be  paid  their  costs  as  between 
solicitor  and  client  out  of  the  estate,  otherwise  there  will  be  no 
direction  as  to  costs.” 

The  question  to  be  determined,  and  the  only  question  referred 
to  or  argued  upon  the  appeal,  is  whether  or  not,  upon  the  facts 
here  found,  the  plaintiff’s  claim  is  barred  by  the  Statute  of  Limita- 
tions, and,  incidentally,  whether  the  decisions  just  referred  to 
liave  been  properly  interpreted  as  applying  to  this  case.  Mr. 
Halpin  did  not  refer  me  to  any  other  authorities:  his  position  was 
simply  that  he  relied  on  tliese  cases,  particularly  Re  Rutherford, 
supra,  which  he  regarded  as  ^^on  all  fours  ” with  the  case  at  bar. 

I have  carefully  read  Mather  v.  Fidlin  and  Re  Rutherford, 
and,  while  unhesitatingly  agreeing  with  the  conclusions  there 
reached,  having  reference  to  the  facts  uj)on  which  the  judgments 
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rest,  I am,  with  ckference,  of  opinion  that  neither  of  them  can 
be  held  to  govern  the  decision  of  this  action,  upon  its  facts,  as 
found — and  I am  not  asked  to  review  the  conclusions  of  fact. 

In  Mather  v.  Fidlin,  10  O.A¥.N.  229,  there  is  no  suggestion  of 
any  agreement  or  undertaking  that  payment  was  to  be  postponed 
to  any  future  time  or  to  be  dependent  upon  the  happening  .of  any 
contingency.  Of  course,  the  inference  usually  is  payment  upon 
completion  of  the  service,  in  the  case  of  an  isolated  work  or  service, 
and  at  reasonable  intervals,  say  weekly  or  monthly,  or  at  latest 
yearly,  in  the  case  of  an  indefinitely  continuous  service. 

In  Re  Rutherf ordj  31  O.L.E.  3'9‘5,  the  corroborated  evidence 
of  the  plaintiff,  upon  which  she  based  her  claim  and  obtained 
judgment  for  six  years’  services  next  before  the  death  of  the  intes- 
tate, was  that  she  remaiaed  with  and  worked  for  him  in  reliance 
upon  his  promise  that  he  had  plenty  and  could  do  for  me  as  if 
I were  his  own  girl;  he  would  provide  for  me  and  I did  not  have 
to  go  away  and  earn.”  I find  nothing  in  the  evidence  quoted  to 
suggest  that  Mr.  Eutherford  made  any  representation  or  promise 
that  he  would  make  a provision  for  the  claimant  by  his  will, 
although  I quite  realise  that  in  the  evidence  before  the  Court 
upon  appeal,  and  which  my  brother  Middleton  evidently  read, 
there  may  have  been  something  more  significant:  however,  each 
case  must  be  determined  on  its  own  facts. 

In  Halsbury’s  Laws  of  England,  vol.  19,  p.  42,  para.  65,  it  is 
said : If  the  contract  is  to  do  something  at  a particular  time 

or  upon  the  happening  of  a contingency,  and  the  thing  contracted 
for  is  not  done,  the  cause  of  action  arises  at  the  time  specified  or 
upon  the  contingency  happening;”  referring  to  Fenton  v.  Emhlers 
(1762),  3 Burr.  1278;  Waters  v.  Earl  Thanet  (1842),  2 Q.B. 
757;  and  adding:  ^MVhere  the  promise  is  to  pay  a debt  ‘^whenso- 
ever my  circumstances  enable  me  to  do  so,  and  I may  be  called 
upon  for  that  purpose,’  no  demand  is  necessary,  and  the  cause 
arises  when  the  debtor  is  able  to  pay  although  the  creditor  makes 
no  demand  and  has  no  knowledge  or  notice  of  the  debtor’s  ability 
to  pay.”  Darby  and  Bosanquet  on  the  Statutes  of  Limitations, 
2nd  ed.,  p.  26,  is  to  the  same  effect,  and  refers  to  the  same  cases 
and  to  Hammond  v.  Smith  (1864),  33  Beav.  452;  see  also  Garrard 
V.  Lauderdale  (1830),  3 Sim.  1. 

Again  in  Halsbury,  op.  cit.,  para.  72  (last  sub-paragraph),  it 
is  said : On  a general  contract  for  work  to  be  done  the  cause  of 

action  accrues  when  the  work  is  done.  But  a contract  to  do  work 
may  contain  a condition  that  the  ])rice  shall  be  j)aid  out  of  a 
certain  fund  or  when  a certain  contingency  has  ba])pened,  and 
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in  such  a case  the  cause  of  action  does  not  arise  until  the  con- 
tingency has  happened referring  to  In  re  Kensington  Station 
Act  (1875),  L.E.  20  Eq.  197;  In  re  Gloucester  AberystwitJi  and 
Central  Tha/es  Raihuag  Co.  (1860),  2 Gitf.  47;  Nichols  v.  North 
Metropolitan  Railway  and  Canal  Co.  (1895),  71  L.T.E.  636  (C.A.) 
See  also  Darby  and  Bosanquet,  op.  cit.,  pp.  28,  29. 

In  Tuckey  v.  Hawkins  (1847),  4 C.B.  655,  the  action  was 
upon  a post  obit  bond.  The  Statute  of  Limitations — 20  years — 
was  pleaded.  The  plaintiff  produced  the  bond  at  the  trial  and 
proved  that  the  person  at  whose  death  the  bond  became  payable 
died  within  20  years.  The  judgment  for  the  plaintiff  at  the  trial 
was  affirmed  upon  appeal. 

• For  the  general  principle  that  where  services  are  rendered 
upon  the  faith  (based  upon  a representation  or  promise)  of  com- 
pensation by  will,  compensation  by  way  of  damages  may  be  re- 
covered if  by  the  will  no  provision  or  an  inadequate  compensation 
only  is  provided  for,  Smith  v.  McGugan  (1892),  21  A.E.  542, 
and  Murdoch  v.  k\’est  (1895),  24  Can.  S.C.E.  305,  are  clear 
authorities.  It  is  true  there  was  no  direct  question  as  to  the 
statute  in  these  cases. 

The  learned  Eeferee  finds  that  there  was  an  agreement  for 
compensation  by  will  and  that  $2,000  is  a fair  and  reasonable 
compensation,  and  I am  bound  to  assume  that  his  unassailed 
findings  of  fact  are  correct.  The  time  for  payment  did  not  and 
could  not  arise  in  the  lifetime  of  William  Clark.  The  contin- 
gency was  his  death,  and,  although  delays  are  dangerous,  there 
could  be  no  breach  and  no  right  of  action  until  then.  Does  the 
statute  begin  to  run,  notwithstanding?  I do  not  think  so.  If 
it  does,  then  every  year’s  service  beyond  six  was  per  se  gratuitous, 
for  the  service  of  the  seventh  year  only  took  the  place  of  the  first 
year  automatically  barred  by  the  statute,  and  so  from  year  to 
year. 

There  will  be  an  order  varying  the  judgment  of  learned 
Special  Eeferee  by  declaring  that  the  ])laintiff  is  entitled  to 
recover  $2,000  with  interest  from  the  date  of  the  writ,  and 
directing  that  judgment  be  entered  for  these  sums  with  costs. 
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[APPELLATE  DIVISION.] 

• Rex  V.  Bonnis. 

Criminal  Law — Summary  Trial — Election  of  Accused  to  he  Tried  hy 
Magistrate — Proper  Information  not  Given  to  Accused  before  Elec- 
tion— Criminal  Code,  sec.  118 — Conviction  Quashed — Accused  Re- 
manded for  Proper  Proceedings. 

Before  a magistrate  assumes  to  try  an  accused  person  summarily  under 
sec.  778  of  the  Criminal  Code,  the  consent  of  the  accused  must  be 
obtained,  and  cannot  be  validly  obtained  unless  the  information  ex- 
pressly required  by  that  section  is  given  to  the  accused.  Strict  com- 
pliance with  the  section  is  necessary;  and  the  magistrate  should  be 
careful  to  shew  by  entry  on  the  record  of  proceedings  that  each  re- 
quirement of  the  section  has  been  fulfilled. 

Where  the  magistrate  omitted  to  inform  a prisoner  accused  of  breaking 
and  entering  a store  with  intent  to  steal  that  if  he  wished  to  be  tried 
by  a jury  he  would  “ remain  in  custody  or  under  bail  as  the  court 
directs,”  and  the  prisoner  elected  to  be  tried  by  the  magistrate,  and 
was  so  tried  and  convicted,  the  Court,  on  his  appeal,  set  aside  the 
conviction  and  remanded  the  accused  into  custody  for  proper  proceed- 
ings upon  the  charge  laid  against  him. 

Appeal  and  motion  for  leave  to  appeal  from  the  defendants 
conviction  and  sentence  after  summary  trial  by  the  Police 
Magistrate  for  the  Town  of  Gravenhnrst  upon  a charge  of  breaking 
and  entering  a store. 

The  principal  ground  of  appeal  was  that  the  magistrate  had 
no  jurisdiction  to  try  the  defendant  because  the  defendant,  not 
being  represented  by  counsel,  elected  to  be  tried  by  the  magistrate, 
and  had  not  first  been  properly  put  to  his  election. 


January  19  and  February  16.  The  appeal  was  heard  by 
Mulock,  C.J.O.,  Magee,  Hodgins,  Feeguson,  and  Smith,  JJ.A. 

J.  T.  MvZcaliy,  for  the  appellant,  contended  that  the  prisoner 
had  not  been  properly  put  to  his  election  as  required  by  sec.  778 
of  the  Criminal  Code.  This  section  sets  out  specifically  what  must 
be  said  to  a prisoner,  and,  if  its  words  are  not  used,  the  magistrate 
does  not  acquire  jurisdiction.  Here  the  defendant  was  not  informed 
that  he  might  obtain  bail  until  his  trial.  Therefore  the  section  was 
not  complied  with.  Reference  to  Bex  v.  James  (1918),  31  Can. 
Crim.  Cas.  4;  Bex  v.  Morgan  (1913),  25  Can.  Crim.  Cas.  192; 
Bex  V.  Fuersi  (1913),  22  Can.  Crim.  Cas.  183;  Bex  v.  Howell 
(1910),  16  Can.  Crim.  Cas.  178;  Bex  v.  ^Yalsll  and  Lamont  (1904), 
7 O.L.R.  149,  8 Can.  Crim.  Cas.  101;  Bex  v.  Harris  (1911),  18 
Can.  Crim.  Cas.  3'92. 

Edward  Bayly,  K.C.,  for  the  Crown,  contended  that  the  magis- 
trate had  given  the  appellant  in  substance  the  information  required. 

13 60  O.L.R. 
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February  16.  The  judgment  of  the  Court  was  (by  direction 
of  the  Chief  Justice)  read  by  Magee,  J.A. : — John  Bonnis  appeals 
and  asks  leave  to  appeal  from  his  conviction  and  sentence  on  the 
30th  October,  1926,  by  Mr.  Myers,  Police  Magistrate  at  Graven- 
hurst,  on  a charge  of  breaking  and  entering  a store  and  premises 
at  Graven  hurst  on  the  28th  October,  1926,  with  intent  to  steal. 
Two  of  his  grounds  of  appeal  are  that  he  did  not  have  a fair  trial 
and  was  not  represented  by  counsel,  and  that  he  was  not  properly 
put  to  liis  election  by  the  Police  Magistrate.  He  makes  affidavit 
in  which,  among  other  things,  he  denies  his  guilt,  and  states  that 
at  the  trial  he  was  not  represented  by  counsel  or  otherwise,  and  that, 
after  the  Police  Magistrate  had  read  over  to  him  the  information 
and  complaint,  the  magistrate  asked  him  if  he  desired  to  be  sum- 
marily tried  by  him,  or  if  he  desired  to  be  tried  by  a Judge  and 
jury,  and  he  asked  the  magistrate  if  a trial  by  Judge  and  jury 
would  necessitate  his  remaining  in  gaol  until  the  assizes,  and  the 
magistrate  said  that  it  wnuld,  and  the  accused  then  stated  that 
such  being  the  case  he  might  as  ivell  get  it  over  with  in  a hurry,  and 
he  consented  to  be  tried  by  the  magistrate. 

Under  sec.  777  of  the  Criminal  Code,  the  accused  might,  with 
his  own  consent,  be  tried  before  the  Police  Magistrate. 

Section  778  of  the  Criminal  Code  directs  what  the  magistrate 
is  to  do  before  the  accused  is  asked  whether  he  so  consents.  Thereby 
the  accused  shall  be  told  by  the  magistrate,  among  other  things, 
that  he  has  the  option  to  be  forthwith  tried  by  the  magistrate 
without  the  intervention  of  a jury,  or  to  remain  in  custody  or  under 
bail  as  the  court  directs,  to  be  tried  in  the  ordinary  way  by  the 
court  having  criminal  jurisdiction.  If  the  prisoner’s  affidavit  be 
taken  as  correct,  he  was  actually  misinformed  by  the  magistrate. 
The  sitting  commonly  called  ^‘the  assizes”  for  that  district  had  been 
held  in  September,  and  would  not  ordinarily  be  held  again  till  the 
spring  of  1927,  whereas  the  accused  could  be  tried  at  the  general 
.‘sessions,  which  would  be  held  in  November,  1926.  In  view  of  the 
affidavit,  the  magistrate  has  however,  at  the  request  of  the  Court, 
furnished  a certificate  as  to  what  took  place,  which  states: — 

I read  the  information  to  the  accused  and  told  him  he  had 
the  option  of  being  tried  summarily  before  me  as  soon  as  he  was 
ready  for  his  trial,  or  he  could  be  tried  by  a Judge  and  jury  at  the 
next  court  of  competent  jurisdiction  for  the  district  of  Muskoka, 
and  said  to  him,  HIow  do  you  elect  to  be  tried?’  The  prisoner 
stated  lie  wished  to  be  tried  by  me,  when  I said,  "A^ou  must  make 
your  election.’  He  then  said,  ^ I elect  to  be  tried  by  you.’  The 
information  was  then  read  again  and  he  pleaded  not  guilty.  I then 
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asked  the  accused  when  he  would  be  ready  for  his  trial.  He  said, 
^As  soon  as  possible.’  I then  fixed  the  30th  October,  1926,  at  3 p.m., 
for  the  trial  at  Gravenhurst.  The  prisoner  stated  that  he  wanted 
two  witnesses  named  Richert  for  his  trial.  This  is  all  that  took 
place  at  the  time  of  the  election  of  the  prisoner.” 

The  certificate  does  not  otherwise  allude  to  the  statement  in  the 
affidavit  of  the  appellant.  As  it  states  that  this  is  all  that  took 
place,  it  is  obvious  that  the  accused  was  not  told  anything  about 
remaining  in  gaol  or  under  bail  as  the  court  directs  if  he  wished 
trial  by  jury.  But  the  magistrate,  in  his  letter  to  the  registrar 
enclosing  the  certificate,  further  states,  After  he  elected  to  be  tried 
by  the  Police  Magistrate  he  thought  he  could  go  free  till  the  trial, 
but  we  would  not  let  him.” 

In  numerous  cases  it  has  been  held  that  unless  sec.  778  is  com- 
plied with,  a consent  to  summary  trial  does  not  give  the  magistrate 
jurisdiction,  and  in  particular  it  has  been  held  that  the  prescribed 
information  as  to  possible  bail  must  be  given. 

The  following  cases  may  be  referred  to : Rex  v.  Hoiuell,  16  Can. 
Crim.  Cas.  178  (Man.)  ; Rex  v.  Hmi’is,  18  Can.  Crim.  Cas.  392 
(Sask.) ; Rex  v.  James,  31  Can.  Crim.  Cas.  4 (Sask.)  ; Rex\.  Crooks 
(1911),  19  Can.  Crim.  Cas.  150  (Sask.) ; Rex  v.  Davis  (1913),  22 
Can.  Crim.  Cas.  34  (Que.)  ; Rex  v.  Morgan,  25  Can.  Crim  Cas.  193 
(Que.) ; Rex  v.  Fuerst,  22  Can.  Crim.  Cas.  183  (Yuk.)  ; Rex  v.  Wil- 
liams (1905),  10  Can.  Crim.  Cas.  330  (B.C.)  ; Rex  v.  Reid  (1907), 
12  Can.  Crim.  Cas.  352  (Nova  Scotia)  ; in  England  Regina  v.  Cock- 
shoti,  [1898]  1 Q.B.  582;  and  in  Ontario  Rex  v.  Collier  (1919),  46 
O.L.R.  351. 

It  is  important  that  magistrates  should  understand  that,  before 
they  assume  to  try  accused  persons  summarily  under  sec.  778,  the 
consent  of  the  accused  must  be  obtained,  and  can  only  be  validly 
obtained  if  the  information  expressly  required  by  the  statute  is 
given,  and  that  section  should  be  strictly  complied  with.  They 
should  also  be  careful  to  shew  by  the  entry  on  the  record  of  pro- 
ceedings that  each  requirement  has  been  fulfilled. 

The  appeal  in  this  case  must  be  allowed  and  the  conviction  set 
aside  and  the  accused  remanded  into  custody  for  proper  proceedings 
upon  the  charge  laid  against  him. 

As  he  has  in  his  notice  of  appeal  asked  for  a trial  by  jury,  he 
will  be  entitled  to  it. 
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[APPELLATE  DIVISION.] 

Thomas  Brooks  & Son  v.  Drury. 

Sale  of  Goods  — Conditional  Sale  — Default  — Resale  hy  Vendors  hy  Ar- 
rangement  with  Purchasers — Deficiency — Action  to  Recover  from 
Purchasers — Failure  to  Give  Notice  under  sec.  8 of  Conditional  Sales 
Act,  R.S.O.  191Jf,  ch.  136 — Effect  of — Meaning  and  Application  of 
suhsec.  5. 

Subsection  5 of  sec.  8 of  the  Conditional  Sales  Act  has  no  application  to 
a new  arrangement  made  after  the  occurrence  of  default  under  the 
terms  of  a conditional  sale. 

The  statute  does  not  clearly  indicate  that  the  failure  to  give  the  notice 
required  by  sec.  8 shall  operate  to  release  the  purchaser  from  his  lia- 
bility to  pay  the  deficiency  upon  a resale;  and  qucere  whether  that  is 
the  effect  of  the  statute. 

Shannahan  v.  Brown  (1918),  13  O.W.N.  447,  Chan  v.  C.  C.  Motor  Sales 
Ltd.,  [1926]  1 D.L.R.  1065,  and  C.  C.  Motor  Sales  Ltd.  v.  Chan,  [1926]  * 

S.C.R.  485,  referred  to. 

The  following  statement  of  facts  is  taken  from  the  judgment  of 
Middleton,  J.A.  : — • 

An  appeal  by  the  primary  debtors  (Andrew  and  William 
Drury)  from  the  judgment  of  his  Honour  Judge  Wismer  in  the 
8th  Division  Court  of  the  County  of  Simcoe. 

In  the  year  1923  or  1924,  the  primary  creditors,  sold  two  auto- 
mobiles to  the  primary  debtors.  The  price  not  being  paid,  nego- 
tiations took  place  as  the  result  of  which  one  of  the  cars  was  given 
back  to  the  primary  creditors  in  December,  1925,  and  the  other  car 
remained  with  the  primary  debtors,  who  undertook  to  pay  $160 
therefor.  This  amount  was  secured  by  a conditional  sale  agree- 
ment or  lien-note,  signed  by  both  primary  debtors,  by  which  they 
undertook  to  pay  the  $160  on  or  before  the  1st  February,  1926. 

Default  was  made  in  payment  of  this  note,  and  Andrew  Drury 
wrote  a letter  to  the  primary  creditors  stating  that  the  car  was  no 
good  to  him  and  he  could  not  pay  for  it  ‘^so  come  and  get  your 
car  at  once.^’  The  other  primary  debtor,  William  Drury,  was 
called  upon  in  August.  He  told  the  primary  creditors’  representa- 
tive to  take  the  car  and  do  what  he  could  with  it ; and  it  was  then 
agreed,  according  to  the  evidence  of  this  witness,  that  the  primary 
creditors  should  sell  the  car  for  what  it  would  bring  and  credit 
would  be  given  for  this  on  the  amount  of  the  note.  The  car  was 
then  in  bad  shape  and  realised  but  little.  The  claim  made  in  the 
Division  Court  was  for  the  balance.  Judgment  was  entered  for  the 
primary  creditors,  and  the  primary  debtors  appealed. 

February  11.  The  appeal  was  heard  by  Latchford,  C.J.,  Mid- 
dleton, Masten,  and  Orde,  JJ.A. 
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R.  McLean,  for  the  appellants,  argued  that  the  primary  credi- 
tors seized  and  sold  the  automobile  without  notice  to  the  prim- 
ary debtors,  contrary  to  the  provisions  of  sec.  8 of  the  Conditional 
Sales  Act,  R.S.O.  1914,  ch.  136,  and  by  this  omission  had  lost 
their  right  to  claim  against  the  purchasers  for  the  deficiency: 
2 Can.  Encyc.  Digest  (Ont.)  641;  Shannahan  v.  Brown  (1918), 
13  O.W.N.  447. 

No  one  appeared  for  the  primary  creditors,  respondents. 

February  21.  The  Judgment  of  the  Court  was  read  by  Middle- 
ton,  J.A.  (after  stating  the  facts  as  above)  : — The  story  of  the 
primary  creditors’  representative  is  denied  by  the  primary  debtors, 
but  is  accepted  entirely  by  the  learned  County  Court  Judge,  and 
being  accepted,  the  appeal  is  hopeless. 

The  appeal  was  argued  upon  sec.  8 of  the  Conditional  Sales 
Act,  R.  S.  0.  1914,  ch.  136,  which  provides  that  where  the  purchase- 
price  of  the  goods  exceeds  $30  and  the  seller  intends  to  look  to  the 
purchaser  for  any  deficiency  on  a resale  the  goods  shall  not  be 
resold  until  after  notice  in  writing  of  the  intended  sale  has  been 
given  to  the  purchaser.  No  such  notice  was  here  given.  It  is 
argued  that  the  effect  of  this  omission  is  that  the  vendors  lost  their 
right  to  claim  against  the  purchasers  for  the  deficiency.  It  is  true 
that  by  subsec.  5 this  section  of  the  Conditional  Sales  Act  shall 
apply  notwithstanding  any  agreement  to  the  contrary,  but  we  do 
not  think  that  the  intention  is  to  invalidate  any  new  arrangement 
arrived  at  as  between  the  vendor  and  the  purchaser  after  the 
occurrence  of  default.  What  it  is  intended  to  prevent  is  the  inser- 
tion in  the  original  contract  of  any  agreement  to  waive  the  statu- 
tory provisions. 

It  may  be  that  what  took  place  here  would  be  sufficient  to  con- 
stitute the  primary  creditors  agents  for  the  primary  debtors  for  the 
purpose  of  selling  or  disposing  of  the  car,  but  we  would  prefer  to 
rest  our  Judgment  upon  the  wider  foundation,  and  to  hold  that 
subsec.  5 has  no  application  to  a new  arrangement  made  after  the 
occurrence  of  default  under  the  terms  of  the  conditional  sale. 

It  is  to  be  observed  that  the  statute  itself  does  not  clearly  indi- 
cate that  the  failure  to  give  the  stipulated  notice  shall  operate  to 
release  the  purchaser  from  his  liability  for  the  unpaid  balance.  It 
may  be  that  this  is  the  effect  of  the  statute,  but  we  do  not  think 
it  necessary  to  determine  the  question  now.  Dicta  are  to  be  found 
indicating  that  Mr.  McLean’s  contention  is  well-founded,  but  these 
dicta  do  not  face  the  difficulty  involved  in  the  construction  con- 
tended for,  and  require  very  careful  consideration.  None  of  them 


App.  Div. 

1927. 

Thomas 
Brooks 
& Son 

V. 

Drury. 


194 


ONTARIO  LAW  REPORTS. 


App.  Div. 

3927. 

Thomas 
Brooks 
& Son 

V. 

Drury. 

Middleton, 

J.A. 


1927,  . 
Feb.  21. 


[vOL. 


is  necessary  for  the  decision  of  the  case  in  hand,  and  in  all  it  is 
assumed,  without  reasoning  or  discussion,  that  this  is  the  true 
construction  of  the  statute.  I refer  to  what  is  said  by  Mr.  Justice 
Lennox  in  Shannahan  v.  Brown,  13  O.W.N.  447,  and  by  the  British 
Columbia  Court  of  Appeal  in  Chan  v.  C.  C.  Motor  Sales  Ltd., 
[1926]  1 D.L.R.  1065,  and  in  the  Supreme  Court  of  Canada,  0.  C. 
Motor  Sales  Ltd.  v.  Chan,  [1926]  S.C.R.  485.  In  the  Supreme 
Court  it  is  pointed  out  that  this  provision  in  the  statute  is  quite 
irrelevant  to  the  point  then  under  consideration,  and  it  is  in  fact 
relied  upon  in  the  court  below  both  by  the  majority  and  by  the 
minority  as  supporting  their  respective  views. 

It  follows  that  the  appeal  will  be  dismissed ; but,  as  the  respond- 
ents were  not  represented,  there  will  be  no  order  for  costs. 


Appeal  dismissed  ivithout  costs. 


[APPELLATE  DIVISION.] 

Re  Cairns  and  McNairn. 

Vendor  and  Purchaser — Agreement  for  Exchange  of  Lands  Subject  to 
Encumbrances— Failure  of  both  Parties  to  Complete  Transaction — 
Dismissal  of  Action  Brought  for  Indemnity  ivithout  Prejudice  to 
Further  Action  — Application  by  Originating  Notice  — Scope  and 
Application  of  Rule  605 — Confii'mation  of  Rules  by  Judicature  Act, 
1913,  sec.  103 — Intra  Vires — ''Action'' — Judicature  Act,  sec.  2{a)  — 
Judgment  Declaring  Rights  and  Giving  Directions  for  Completing 
Transaction — Payment  into  Court. 

An  agreement  was  made  between  C.  and  M.  for  an  exchange  of  lands, 
subject  to  encumbrances.  The  agreement  was  in  part  performed  upon 
both  sides,  but  something  remained  to  be  done  upon  each.  In  an 
action  brought  by  C.  against  M-  it  was  held  that  by  reason  of  her 
own  default  C.  was  not  entitled  to  the  relief  sought  therein,  viz., 
indemnity  against  the  encumbrances  upon  her  property,  which  M. 
had  covenanted  to  assume,  nor  to  specific  performance  of  the  agree- 
ment, and  so  her  action  stood  dismissed,  “ but  without  prejudice  to 
any  further  or  other  action  which  either  party  may  be  advised  to 
take.”  C.  thereupon  tendered  to  M.  a conveyance  of  her  property  and 
a sum  which  she  alleged  was  sufficient  to  cover  what  was  due  by  her 
in  money,  upon  making  the  proper  adjustments  This  tender  was 
refused  by  M.,  who  claimed  to  have  cancelled  the  contract.  C.  then 
made  a summary  application  to  the  Court,  by  originating  notice  under 
the  provisions  of  Rule  605,  for  an  order  determining  her  rights:  — 

Held,  that  the  transaction  had  gone  too  far  to  allow  either  party  to 
withdraw  by  reason  of  any  default  of  the  other;  and  rescission  was 
out  of  the  question  because  the  parties  could  not  be  placed  in  their 
original  positions. 

There  should  be  a judgment  directing  a reference  to  the  Master  to 
ascertain  whether  the  amount  tendered  by  C.  was  sufficient,  and,  if 
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it  was  not,  to  ascertain  the  amount  properly  payable;  a declaration 
that  the  contract  was  not  rescinded,  and  that  M.  was  bound  to  indem- 
nify C.  against  the  two  mortgages  upon  her  property;  a direction 
that,  upon  default  in  payment  of  the  amounts  secured  by  these  mort- 
gages when  they  fall  due,  C.  should  be  at  liberty  to  apply  in  Cham- 
bers for  leave  to  issue  execution  against  M.  for  the  amount  for  which 
the  mortgages  might  be  in  default,  and  that  the  money  realised  should 
be  paid  into  court  to  be  applied  and  paid  on  account  of  the  arrears, 
in  accordance  with  the  principle  indicated  in  Boyd  v.  Robinson 
(1891),  20  O.R.  404. 

Held,  also,  that  the  rights  of  the  parties  depended  upon  undisputed  facts 
and  proper  inference  from  such  facts,  and  so  Rule  605  was  applicable. 
This  Rule  was,  with  other  Rules,  confirmed  by  the  Judicature  Act,  1913, 
3 Geo.  V.  ch.  19,  sec.  103,  which  was  clearly  within  the  competence 
of  the  Legislature. 

By  the  interpretation  clause  of  the  Judicature  Act,  any  civil  proceeding 
commenced  by  writ  or  in  any  other  manner  permitted  by  the  Rules 
is  an  " action.” 

The  following  statement  is  taken  from  the  judgment  of 
Middleton,  J.A.  : — 

An  appeal  by  Laura  Cairns,  vendor,  from  an  order  of  Lennox, 
J.,  in  the  AVeekly  Court,  pronounced  on  the  23rd  December,  1926, 
whereby  he  dismissed  an  application  made  before  him  under  the 
provisions  of  Eules  605  and  606,  upon  the  ground  that  he  had  no 
jurisdiction  under  these  Eules  to  determine  the  question  raised. 

It  is  in  the  first  place  desirable  to  outline  the  facts  leading  up 
to  the  present  state  of  this  most  unfortunate  litigation. 

Laura  Cairns  was  the  owner  of  a house,  No.  337  Woburn 
avenue,  Toronto,  which  was  given  in  the  transaction  to  be  out- 
lined a conventional  value  of  $5,200.  This  property  was  subject 
to  two  mortgages,  $2,475  and  $2,240,  so  that  the  equity  of  re- 
demption at  this  valuation  was  not  large. 

McNairn  was,  at  the  date  of  the  transaction,  the  owner  of  a 
piece  of  vacant  land  on  Eanleigh  avenue.  Upon  this  it  was  his 
intention  to  build  a house.  The  conventional  value  attached  to 
this  land  when  the  house  was  completed  was  $6,100. 

On  the  24th  July,  1925,  Mrs.  Cairns  and  McNairn  agreed  to 
exchange  these  properties.  To  bring  this  about  McNairn  was  to 
convey  his  property  to  Mrs.  Cairns,  and  upon  it  she  was  to  ])lace 
as  large  a first  mortgage  as  she  could  procure,  and  upon  the  closing 
of  the  transaction  slie  was  to  give  back  to  iMcNairn  a second  mort- 
gage upon  the  Eanleigh  avenue  property  for  the  difference  re- 
maining, less  the  value  of  the  equity  in  her  house  in  Woburn 
avenue  at  the  time  of  closing.  The  adjustments  on  both  proper- 
ties were  to  be  made  as  of  the  date  of  completion,  and  the  date 
of  completion  is  given  as  on  the  completion  of  the  house  to  be 
built  in  Eanleigh  avenue.  The  contract  is  on  a printed  form. 
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containing  the  clause  that  time  is  to  be  of  the  essence  of  the  con- 
tract, and  also  a provision  that  each  party  covenants  to  assume 
the  encumbrances  on  the  property  conveyed  to  him  by  the  other. 

McNairn  built  the  house  as  called  for  by  the  agreement  and 
transferred  the  Ranleigh  avenue  property  to  Mrs.  Cairns,  and  on 
the  22nd  October,  1925,  she  made  a mortgage  thereon  to  a loan 
company  for  $3,600.  It  is  admitted  that  this  first  mortgage  is  in 
compliance  with  the  contract,  and  the  proceeds  of  the  mortgage 
were  paid  to  McNairn.  On  the  same  day,  she  executed  a second 
mortgage  to  McNairn  for  $2,015.  Concerning  this  there  is  no 
dispute.  Why  this  particular  amount  is  fixed  is  not  explained. 
It  is  admitted  that  the  equity  of  redemption  in  the  Woburn  avenue 
property  amounted  to  about  $300;  and,  when  this  and  the  "first 
mortgage  were  credited  on  the  $6,100,  the  conventional  price  of 
the  Ranleigh  avenue  property,  and  certain  adjustments  were  made 
with  reference  to  interest,  taxes,  insurance,  etc.,  the  balance  for 
which  the  second  mortgage  should  have  been  given  was  $128  more 
than  the  sum  for  which  it  was  actually  made.  Although  there  is 
nothing  in  the  contract  calling  for  a cash  payment,  Mrs.  Cairns, 
it  has  been  assumed,  ought  to  have  paid*  this  amount  of  cash  to 
complete  the  transaction,  in  addition  to  transferring  the  equity 
of  redemption  in  her  Woburn  avenue  property.  According  to  the 
contract,  the  mortgage  would  have  included  this,  and  it  w^ould  not 
have  been  payable  for  five  years. 

% In  point  of  fact,  a so-called  transfer  of  the  Woburn  avenue 
property  wns  executed.  It  w^as  of  no  real  value,  as  the  name  of 
the  grantee  was  left  blank  and  the  $128  was  not  in  fact  paid. 

Mrs.  Cairns,  however,  took  possession  of  the  Ranleigh  avenue 
house.  McNairn  on  his  part  sold  the  second  mortgage  on  the 
Ranleigh  avenue  property  and  received  the  proceeds. 

This  left  matters  in  this  position.  McNairn  had  done  every- 
thing that  he  was  to  do  except  to  assume  the  encumbrances  upon 
the  Woburn  avenue  property.  Mrs.  Cairns  was  in  default  in  not 
having  tendered  a proper  deed,  and  also  by  reason  of  her  not  having 
paid  the  $128. 

The  second  mortgagee  on  the  Woburn  avenue  property  took 
proceedings  under  his  mortgage,  by  reason  of  default  of  payment 
of  interest,  and  sued  Mrs.  Cairns.  He  also  took  possession,  and 
apparently  is  still  in  possession,  receiving  the  rents  and  profits  of 
that  property. 

The  situation  being  unsatisfactory  to  Mrs.  Cairns,  she  brought 
an  action  in  this  Court,  in  which  she  set  forth  the  situation  much 
as  I have  outlined,  it,  and  alleged  that  she  was  being  damnified 
by  the  failure  of  McNairn  to  perform  his  part  of  the  bargain  by 


LX.] 


ONTARIO  LAW  REPORTS. 


197 


indemnifying  her  against  the  mortgages  upon  her  property,  and 
she  asked  payment  to  her  of  the  amount  of  the  two  mortgages 
upon  her  property  as  damages.  This  action  came  on  for  hearing 
before  the  Chief  Justice  of  the  Common  Pleas,  who  held  that  the 
action  must  fail  as  brought,  because  she  had  sustained  no  such 
damage,  and  because  of  her  default  in  respect  of  the  conveyance 
and  in  respect  of  the  $128,  but  he  further  held  that  the  claim 
should  be  amended  and  that  there  should  be  specific  performance 
of  the  agreement,  referring  it  to  the  Master  to  adjust  all  accounts 
and  settle  the  conveyance  to  be  given  and  directing  McNairn  to 
pay  into  court  the  amount  of  the  mortgages  assumed  by  him,  so 
that  it  might  be  dealt  with  by  payment  to  the  mortgagees,  upon 
the  principle  laid  down  in  the  case  of  Boyd  v.  Robinson  (1891), 
20  O.R.  404. 

An  appeal  was  had  from  this  judgment  to  a Divisional  Court, 
and  judgment  was  given  allowing  the  appeal  and  dismissing  the 
action,  upon  the  ground  that  the  default  of  Mrs.  Cairns  not  only 
disentitled  her  to  the  relief  she  sought  originally,  but  equally 
disentitled  her  to  the  relief  given  by  the  learned  Chief  Justice, 
and  so  her  action  stood  dismissed,  but  without  prejudice  to  any 
further  or  other  action  which  either  party  may  he  advised  to  take.^’ 

Mrs.  Cairns  then  set  about  to  cure  the  default  which  appar- 
ently alone  stood  in  the  way  of  obtaining  some  relief.  She  tend- 
ered a conveyance  to  McNairn  of  the  Woburn  avenue  property, 
and  she  caused  a new  computation  to  be  made  down  to  date  by 
which  a somewhat  smaller  balance  wns  found  due  by  her  in  view  of 
payments  made  by  her  in  the  meantime,  which  she  claims  she  is 
entitled  to  have  carried  into  the  adjustments,  and  she  has  tendered 
this  balance. 

This  tender  and  offer  to  complete  were  rejected  by  McNairn,  so 
far  as  the  record  discloses,  without  the  assigTiment  of  specific 
reasons,  but  because  he  claimed  to  have  cancelled  the  contract. 
Thereupon  Mrs.  Cairns  applied  to  the  Court,  under  the  provisions 
of  Rule  605,  for  an  order  determining  her  rights,  and,  as  already 
said,  Mr.  Justice  Lennox,  before  whom  the  motion  came,  dismissed 
it  as  incompetent. 

In  support  of  the  motion  there  was  hied  the  affidavit  of  her 
solicitor,  in  which  were  produced  the  contract,  the  evidence  in  the 
former  action,  the  proceedings  in  the  action,  the  proceedings  in 
the  foreclosure  action  brouglit  by  the  second  mortgagee  on  the 
Woburn  avenue  property,  the  new  transfer  executed  by  Mrs. 
Cairns,  and  the  written  letter  tendering  it  and  the  money  yet  pay- 
able by  her. 


1927. 

Re 

Cairns 

AND 

McNairn 


198 


ONTAKIO  LAW  EEPOETS. 


1927. 

Re 

Cairns 

AND 

McNairn 


[vOL. 


In  answer  to  this  Mr,  MciN'airn  filed  an  affidavit  which  can  only 
be  characterised  as  exceedingly  unsatisfactory,  as  it  largely  consists 
in  going  over  Mrs.  Cairns^s  affidavit  and  meeting  it  thus: 
dispute  the  correctness  of  the  statements  contained  in  the 
paragraph  ” of  the  said  affidavit,  without  in  any  way  suggesting 
wherein  the  statements  are  wrong,  or  what  the  truth  is.  He  how- 
ever admits  that  the  second  mortgagee  has  sued  and  taken  pos- 
session of  the  Woburn  avenue  property,  and  he  further  states  that 
the  costs  of  the  former  litigation  have  not  been  paid,  and  that  the 
reason  for  the  exchange  not  being  carried  out  was  the  default  and 
continued  default  of  Mrs.  Cairns,  which  caused  the  rescission  of 
the  contract  by  reason  of  that  default,  and  that  he  desires  to  call  a 
number  of  witnesses  all  of  whom  would  be  material,  and  further 
alleges  that  Mrs.  Cairns  has  not  a good  and  sufficient  title 
to  her  property,  and  that  the  position  of  the  parties  has  changed 
materially  since  the  2nd  November,  1925,  when  Mrs.  Cairns  made 
default,  and  that  the  property  has  depreciated  in  value  at  least 
$1,000  owing  to  change  of  conditions  and  nonrepair. 


January  26.  The  appeal  was  heard  by  Latchfoud,  C.J., 
Eiddell,  Middletox,  Mastex,  and  Orde^  JJ.A. 

E.  F.  Baney,  for  Laura  Cairns,  the  appellant,  argued  that  the 
learned  Judge  below  erred  in  holding  that  he  had  no  jurisdiction 
to  make  an  order  declaring  the  appellant’s  rights  under  the  con- 
tract in  question.  The  Judge  should  have  found  that  the  contract 
had  not  been  rescinded,  but  was  still  in  full  force  and  effect.  The 
respondent  could  not  rescind,  because  a contract  cannot  be  rescinded 
by  one  party  for  the  default  of  the  other,  unless  both  can  be  put 
in  stain  quo  as  before  the  contract:  Hunt  v.  Silk  (1804),  5 East 
449;  Re  Sanderson  and  Toiunsliip  of  Sopliiasburgh  (1916),  38 
O.L.E.  249.  The  respondent  (McNairn)  lost  his  right  to  rescind 
because  he  did  not  act  promptly:  Cornwall  v.  Henson,  [1900]  2 
Ch.  298.  There  being  no  material  facts  in  dispute,  the  rights  of 
the  parties  may  be  determined  upon  originating  notice  under  Eule 
G05. 

G.  T.  Walsh,  for  McNairn,  the  respondent,  contended  that  the 
contract  was  rescinded.  Eule  605  applies  only  where  there  are  no 
facts  in  dispute.  Almost  all  the  facts  which  were  material  to  the 
decision  of  the  case  were  in  dispute.  After  the  appellant  made 
default  in  carrying  out  the  contract,  the  position  of  the  parties 
changed,  the  ])roperty  greatly  depreciated  in  value  through  non- 
repair, falling  of  market  values,  and  so  forth,  and  it  would  be 
inequitable  now  to  conqiel  specific  performance  or  to  give  damages, 
as  the  appellant  was  to  blame  for  the  present  position  by  reason 
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of  her  default.  The  respondent  had  offered,  without  prejudice,  to 
take  over  the  Eanleigh  avenue  property  and  indemnify  the  appel- 
lant against  liability  under  the  mortgages,  but  the  appellant  re- 
fused the  offer.  The  First  Divisional  Court,  when  allowing  the 
appeal  from  the  judgment  of  the  Chief  Justice  of  the  Common 
Pleas  directing  specific  performance,  dismissed  the  appellant’s 
action  without  prejudice  to  any  action  which  either  party  might 
bring,  but  it  did  not  contemplate  a proceeding  by  originating 
notice;  what  was  intended  was  an  action  in  which  oral  evidence 
would  be  given  and  all  the  facts  brought  out.  This  summary  pro- 
cedure was  adopted  to  avoid  liability  to  give  security  for  costs. 
Such  a proceeding  is  not  an  action  ” within  the  meaning  of  the 
Eules.  In  any  event,  the  appellant  could  not  take  title  to  the 
Woburn  avenue  property. 

February  21.  The  judgment  of  the  Court  was  read  by  Middle- 
ton,  J.A.  (after  setting  out  the  facts  as  above)  : — Upon  the  argu- 
ment of  this  appeal  Mr.  Eaney  contended  that  none  of  the  facts 
hinted  at  by  Mr.  McNairn  are  really  material  to  the  determination 
of  the  issue  and  that  the  case  is  typically  one  falling  within  the  pro- 
visions of  the  Eule  upon  which  he  relies.  This  Eule  (605)  pro- 
vides that  where  the  rights  of  the  parties  depend  (a)  upon  the 
construction  of  any  contract  or  agreement  and  there  are  no  ma- 
terial facts  in  dispute;  (h)  upon  undisputed  facts  and  proper 
inference  from  such  facts ; such  rights  may  be  determined  upon 
originating  notice. 

Upon  the  undisputed  facts  here  there  was  the  agreement  to 
exchange  properties,  there  has  been  part  performance,  McNairn 
has  built  the  house  he  was  called  upon  to  build,  he  has  conveyed 
his  property  to  Mrs.  Cairns,  she  has  procured  the  loan  upon  first 
mortgage  which  she  was  to  procure,  and  McUairn  has  received  the 
proceeds,  she  has  given  to  McUairn  the  second  mortgage,  and  he 
has  sold  it  and  received  the  proceeds,  she  has  now  tendered  to  him 
a conveyance  of  her  house  subject  to  the  mortgages  as  stipulated 
in  the  contract,  and  she  has  expressed  her  readiness  and  willing- 
ness to  pay  the  small  balance  of  money  coming  to  McNairn,  and 
he  has  refused  to  carry  the  matter  to  completion  because  he  says 
he  will  not  accept  the  conveyance  or  tender,  nor  will  he  further 
negotiate  towards  the  completion  of  the  contract,  because  he  claims 
that,  by  reason  of  Mrs.  Cairns’s  default,'  as  already  found  in  the 
earlier  litigation,  the  contract  is  rescinded  and  ended. 

It  is  hard  to  see  how  the  default  of  Mrs.  Cairns  in  these  two 
matters  affords  any  excuse  to  McNairn.  If  iMrs.  Cairns  was  seek- 
ing a conveyance  to  her  of  the  Eanleigh  avenue  house,  or  to  be 
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let  into  possession  of  it,  one  could  understand  that  she  could 
neither  have  the  title  nor  the  possession  without  conveying  her 
property  and  paying  the  balance  of  the  price,  but  she  has  the  title 
and  she  has  the  possession.  In  reality  all  that  she  is  seeking  is  to 
compel  McNairn  to  carry  out  his  part  of  the  bargain  and  to  assume 
the  mortgages  on  the  Woburn  avenue  property,  which  he  under- 
took to  assume  by  the  contract  he  made.  She  has  now  offered 
him  the  deed,  she  has  now  offered  him  the  money,  but  he,  being 
in  possession  of  everything  of  real  value  there  is  coming  to  him, 
the  proceeds  of  the  first  mortgage  and  the  proceeds  of  the  second 
mortgage  on  the  Ranleigh  avenue  house,  prefers  to  leave  her  to 
face  the  burden  of  all  four  mortgages  instead  of  two  only.  I do 
not  see  that  any  of  the  facts  that  he  adumbrates  in  his  affidavit, 
even  assuming  them  to  be  true,  afford  an  answer.  The  whole 
transaction  has  gone  too  far  to  allow  either  party  to  withdraw  by 
reason  of  any  default  of  the  other,  and,  furthermore,  rescission  is 
quite  out  of  the  question,  for  Mrs.  Cairns  has  made  two  mortgages 
and  is  liable  on  the  covenants  contained  in  them,  and  Mr.  McNairn 
has  sold  the  second  mortgage,  and  does  not  hint  at  readiness  to 
refund  this  money,  even  if  that  would  amount  to  the  restitution 
essential  for  rescission.  Rescission  is  so  clearly  out  of  the  ques- 
tion that  the  only  thing  open  to  the  Court  is  to  try  and  devise 
some  method  by  which  the  rights  of  the  parties  can  be  worked  out. 

I would  direct  a reference  to  the  Master  to  ascertain  whether 
the  amount  tendered  by  Mrs.  Cairns  was,  having  regard  to  all 
payments  made  by  her,  sufficient,  and,  if  not,  to  ascertain  the 
amount  properly  payable  by  her. 

This  Court  should  further  declare  that  the  contract  has  not 
been  rescinded,  and  that  McNairn  is  bound  to  indemnify  and 
keep  harmless  Mrs.  Cairns  from  all  liability  upon  the  two  mort- 
gages upon  the  Woburn  avenue  property;  and  the  judgment  should 
further  provide  that,  upon  default  in  payment  of  the  amounts 
secured  by  these  mortgages  as  and  when  the  mortgages  falls  due, 
Mrs.  Cairns  shall  be  at  liberty  to  apply  in  Chambers  for  leave  to 
issue  execution  against  McNairn  for  the  amount  for  which  the 
mortgages  may  be  in  default,  and  that  the  money  so  directed  to  be 
paid  shall  be  paid  into  court  to  be  applied  and  paid  on  account 
of  the  moneys  in  arrear  upon  the  mortgages,  in  accordance  with 
the  principle  indicated  in  the  case  of  Boyd  v.  Robinson  referred 
to  by  the  learned  Chief  Justice. 

I think  we  should  further  direct  that  Mr.  McNairn  should  pay 
the  costs  of  this  litigation  to  be  taxed  and  to  be  set  off  pro  tanto 
against  the  money  payable  by  Mrs.  Cairns  under  the  first  direction 
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above  contained,  and  that  the  balance  should  be  set  off  pi'O  tanto 
against  the  costs  of  the  other  litigation. 

I think  we  should  further  direct  that  the  balance  remaining 
on  these  costs  should  be  deducted  from  any  amount  which  Mr. 
McNairn  may  be  directed  to  pay  under  the  leave  to  apply  herein- 
before contained. 

Since  this  appeal  was  argued,  Mr.  Walsh  has  suggested  that 
Eule  605  is  invalid.  The  Eule  was,  with  other  Eules  of  practice, 
confirmed  by  the  Judicature  Act,  1913,  3 Geo.  V.  ch.  19,  sec.  103, 
a statute  which  is  clearly  within  the  competence  of  the  Legislature. 
The  Eules  relate  merely  to  procedure  and  do  not  confer  substan- 
tive rights. 

Upon  the  argument  Mr.  Walsh  laid  great  stress  upon  the  fact 
that  this  summary  procedure  was  adopted  to  avoid  liability  to 
give  security  for  costs,  apparently  upon  the  theory  that  such  pro- 
ceedings are  not  an  action  within  the  meaning  of  the  Eules. 
He  will  see  by  refere-nce  to  the  interpretation  clause  of  the  Judi- 
cature Act,  1913,  sec.  2(a),  and  E.S.O.  1914,  ch.  56,  sec.  2(a),  that 
any  civil  proceeding  commenced  by  writ  or  in  any  other  manner 
permitted  by  the  Eules  is  an  action. 

Ap'feal  allowed. 


[APPEiLLATE  DIVISION.] 

Teasdall  V.  Sun  Life  Assueance  Co.  of  Canada. 

Insurance  {Life)  Default  in  Payment  of  Fourth  Annual  Premium  — 
Non-forfeiture  Clause— Policy  to  t>e  Kept  in  Force  by  Application 
of  “ Reserve  '’—Computation  — InsuMciency  of  Reserve  — Days  of 
Grace — Apparent  Payment  to  Insurance  Company  in  Reality  Made 
to  Agent  Personally — Ontario  Insurance  Act,  sec.  16Jf — Termination 
of  Policy — Conduct  of  Company — Evidence — Waiver — Estoppel. 

A policy  on  the  life  of  T.  for  $24,000  was  issued  by  the  defendant  com- 
pany in  March,  1921.  The  premium,  $567.60,  was  payable  in  advance 
on  the  25th  March  in  each  year.  The  premiums  for  1922  and  1923 
were  paid,  but  that  for  1924  was  not  paid.  The  policy  contained  a 
“privilege”  or  “automatic  non-forfeiture”  clause,  whereby,  “at 
the  time  of  the  non-payment  of  any  premium  . . . after  it  shall 

have  been  two  full  years  in  force,  if  the  reserve  on  it,  as  shewn  in 
the  table  of  values  attached  hereto,  or  the  balance  of  said  reserve 
after  deducting  any  indebtedness  to  the  company  and  the  interest  and 
revival  and  expense  charge  accrued  and  accruing  theieon,  and  on 
the  premium  then  falling  due  to  the  end  of  the  period  covered  by 
•said  premium,  shall  exceed  the  amount  of  the  said  premium,  the 
policy  shall  not  lapse,"  etc.  By  another  provision  of  the  policy,  30 
days  of  grace  were  allowed  for  the  payment  of  renewal  premiums 
without  interest-charge,  during  which  time  the  insurance  should 
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continue  in  force;  but  if  any  premium  should  not  be  paid  within  the 
days  of  grace,  the  policy  should  become  void,  subject,  however,  to 
the  provisions  of  the  non-forfeiture  clause.  In  June,  1924,  the  de- 
fendant company  (in  writing)  notified  T.  that,  although  the  current 
premium  had  not  been  paid,  the  non-iforfeiture  privilege  had  enabled 
the  company  to  continue  the  policy  in  force  pending  T.’s  arrange- 
ment, inviting  him  to  indicate  what  arrangement  he  wished  to 
make,  and  requesting  prompt  attention.  The  matter  not  having  been 
arranged,  the  company,  on  the  16th  February,  1925,  notified  T.  (by 
letter)  that  the  accumulation  of  indebtedness  under  the  policy  now 
exceeded  the  reserve  value,  and  that  the  policy  was  consequently  no 
longer  in  force.  In  the  same  letter  the  company  urged  him  to  nego- 
tiate for  a reinstatement  of  the  insurance,  saying  that  only  a mod- 
erate payment  would  be  required  immediately.  Nothing  further  was 
done,  and  T.  died  on  the  28th  February,  1925:  — 

Held,  that,  upon  the  proper  interpretation  of  the  non-forfeiture  clause 
and  computation  of  the  amount  of  the  reserve  and  the  amount  due  by 
T.,  including  interest  upon  a policy-loan,  the  reserve  was  insufficient 
to  keep  the  policy  in  force. 

It  was  contended  that  a payment  made  by  T.  by  a cheque  in  favour 
of  the  defendant  company  should  be  credited  to  him;  but  it  was 
held,  upon  the  evidence,  that  the  payment  was  in  fact  made  to  an 
agent  of  the  defendant  company  in  his  personal  capacity,  he  having 
advanced  money  to  take  up  a promissory  note  made  by  T.  to  the 
company. 

And  held,  having  regard  to  sec.  164  of  the  Ontario  Insurance  Act,R.S.O. 
1914,  ch.  183,  that  the  company  had  the  right  to  consider  the  contract 
at  an  end,  and  was  under  no  obligation  to  notify  T.  that  it  was  at  an 
end,  but  was  not  hound  to  consider  the  contract  at  an  end,  and 
might  so  act  as  to  preclude  itself  from  setting  up  the  termination 
of  the  policy. 

Redmond  v.  Canadian  Mutual  Aid  Association  (1891),  18  A.R.  335,  341, 
342,  applied. 

What  is  called  “ waiver  ” in  some  of  the  cases  is  in  reality  a branch 
of  estoppel,  and  may  operate  in  favour  of  the  assured  in  certain  cir- 
cumstances; but  here  T.  was  not  led  to  believe  that  he  might  safely 
omit  to  pay  the  balance  of  the  premium  indefinitely;  it  w^as  not 
because  of  the  company’s  letter  that  he  omitted  to  pay;  and,  even  if 
he  could  be  considered  as  having  been  misled  into  believing  that  he 
need  not  pay  till  the  end  of  the  year,  the  cancellation  of  the  policy 
and  the  second  letter  would  undeceive  him — he  acquiesced  and  did 
not,  within  the  reasonable  time  that  elapsed  before  his  death,  pay  or 
offer  to  pay  the  premium;  and  so  there  was  no  estoppel. 
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An  action  on  a life  insurance  policy  for  $24,000. 


Tlie  action  was  tried  by  Mowat,  J.,  without  a jury,  at  London 
and  Toronto. 

J.  W.  G.  Winiieit,  for  the  plaintiffs. 

TL  J.  McLaughlin,  K.C.,  and  IT.  F.  McLaughlin,  for  the  de- 
fendants. 


July  7,  1920.  ^lowAT,  J. : — The  premium  was  $567.00,  and 
the  trial  comprised  the  issue  as  to  whether  the  whole  of  this  pre- 
mium, after  allowino:  for  the  reserve  to  he  credited  under  a non- 
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forfeiture  clause,  Avas  not  paid  within  the  days  of  grace  in  1924. 
The  assured  unfortunately  misbehaved  and  treated  his  wife  with 
indignity;  and,  although  the  amount  in  default  was  only  some 
$55.60,  he  made  no  effort  to  pay  this  balance,  although  he  had 
received  a registered  letter  informing  him  of  the  peril  of  default. 
Nor  did  he  tell  his  wife  so  that  she  might  have  paid  this  trifling 
balance.  By  the  default  the  contract  to  pay  was  broken,  and  the 
plaintiffs  must  fail  on  this  issue  and  the  action  be  dismissed.  The 
dismissal  must  be  Avith  costs  as  folloAving  the  event. 


Mowat,  J. 

1926. 

Teasdall 

Sun  Life 
Assurance 
Co.  OF 
Canada. 


The  plaintiffs  appealed  from  the  judgment  of  Moavat,  J. 

November  19,  1926.  The  appeal  Avas  heard  by  Riddell,  Mid- 
dleton, Masten,  and  Orde,  JJ.A. 

J.  W,  G.  Winnett,  for  the  appellants. 

R.  J.  McLaughlin,  K.C.,  and  H.  J.  McLaughlin,  for  the  de- 
fendants, respondents. 

December  3.  The  judgment  of  the  Court  Avas  read  by  Rid- 
dell, J.A. : — This  is  an  action  brought  by  the  executrix  and 
executor  of  the  late  Douglas  R.  Teasdall,  of  London,  upon  an  insur- 
ance policy  for  $24,000  upon  the  life  of  the  said  Teasdall.  At 
the  trial  before  Mr.  Justice  Mowat  at  London,  the  action  was  dis- 
missed Avith  costs.  The  plaintiffs  now  appeal. 

The  learned  trial  Judge’s  reasons  for  judgment  state  the  sali- 
ent facts  as  found  by  him ; but  it  seems  proper  to  examine  the 
transactions  more  in  detail. 

The  company  issued  its  policy  No.  493076  dated  the  21st 
March,  1921,  for  $24,000,  on  the  life  of  Teasdall,  premium 
$567.60  payable  in  advance  on  the  25th  March  in  each  year.  In 
the  policy  was,  inter  alia,  a privilege  ” which,  as  it  plays  a great 
part  in  the  action,  is  here  copied: — 

^^VlII. — Automatic  Non-forfeiture.  At  the  time  of  the  non- 
payment of  any  premium  on  this  policy,  after  it  shall  haA'e  been 
two  full  years  in  force,  if  the  reserve  on  it,  as  sheAvn  in  the  table 
of  values  attached  hereto,  or  the  balance  of  said  reserve  after  de- 
ducting any  indebtedness  to  the  company  and  the  interest  and 
revival  and  expense  charge  accrued  and  accruing  thereon,  and  on 
the  premium  tlien  falling  due  to  the  end  of  the  period  covered  by 
said  premium,  shall  exceed  the  amount  of  the  said  premium  the 
policy  shall  not  lapse.  Should,  hoAvever,  said  reserve  or  the  bal- 
ance thereof  be  insufficient  to  cover  such  premium  and  accessories 
as  above,  the  policy  shall  thereupon  lapse  and  become  void  unless 
said  premium  be  paid  within  the  thirty  days  of  grace. 
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App.  Div.  The  amount  of  such  premium  shall  be  advanced  as  a loan  by 

the  company,  without  any  action  by  the  assured,  and  shall  be  a 
first  lien  upon  the  policy  in  favour  of  the  company,  and  shall  bear 
interest  at  six  per  cent,  per  annum  from  the  date  such  premium 
became  due,  and  shall  be  compounded  yearly  on  the  31st  day  of 
December  in  each  year,  if  unpaid. 

‘^For  the  privilege  of  having  the  policy  kept  automatically  in 
Riddell,  J.A.  force  and  of  thus  being  permitted  to  fully  reinstate  it  without 
medical  examination  at  any  time  during  the  term  for  which  the 
policy  shall  be  held  good  in  accordance  with  this  privilege,  and 
for  expenses,  the  company  shall  also  be  entitled  to  make  a special 
charge  of  four  per  cent,  per  annum  on  the  accumulated  indebted- 
ness outstanding  under  this  agreement,  payable  annually  on  the 
31st  day  of  December.  If  not  paid  on  that  date  it  shall  be  added 
to  the  indebtedness  under  this  section  and  shall  thereafter  bear 
interest,  as  aforesaid. 

As  soon  as  the  indebtedness  as  aforesaid,  together  with  the 
interest  and  revival  and  expense  charge  accruing  thereon  (even 
though  not  yet  due),  shall  equal  the  reserve  as  above,  this  policy 
or  any  paid-up  policy  issued  in  exchange  therefor  shall  immedi- 
ately lapse  and  become  void  and  of  no  effect  without  any  action 
whatever  on  the  part  of  the  company. 

“The  liability  of  the  company  under  this  policy  shall  at  no 
time  exceed  the  net  balance  of  the  sum  assured  after  deducting  the 
forborne  premiums  and  interest  and  revival  and  expense  charge, 
as  aforesaid. 

“ The  assured  may  pay  the  whole  or  any  part  of  the  indebted- 
ness at  any  time  while  the  policy  is  in  force.  The  company  will  also 
waive  the  future  revival  and  expense  charge  on  the  indebtedness, 
on  production  of  the  policy  and  completion  of  a loan  agreement 
in  accordance  with  privilege  V. 

“ When  calculating  the  reserve,  account  shall  be  taken  only  of 
the  number  of  complete  years’  premiums  paid,  including  the  pre- 
mium then  being  advanced,  but  not  of  any  fraction  of  a policy  year. 

“It  is  an  essential  condition  hereof  that  all  sums  advanced 
under  this  privilege  shall  be  payable  at  the  company’s  office  in 
Montreal,  where  the  said  loans  shall  be  held  to  have  been  made,  and 
that  this  privilege  shall  be  construed  according  to  the  laws  of 
Canada.” 

The  premiums  were  paid  for  the  years  1922  and  1923.  On 
the  23rd  June,  1924,  the  division  secretary  of  the  company  wrote 
the  assured  as  follows: — 
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“ Re  Policy  No.  Jf93076. 

are  pleased  to  advise  you  that  although  the  current  pre- 
mium on  your  policy  is  now  past-due,  the  non-forfeiture  privilege 
has  enabled  us  to  continue  your  policy  in  force  pending  your  ar- 
rangement for  payment. 

For  your  convenience  we  enclose  a card  on  which  you  may 
indicate  the  arrangement  you  wish  to  make  for  taking  care  of  this 
premium.  Kindly  ansAver  the  questions  and  return  it  to  us  as  soon 
as  possible  so  that  Ave  may  knoAV  your  Avishes  and  arrange  accord- 
ingly. 

^^Your  prompt  attention  will  greatly  oblige.'^ 

The  matter  not  being  arranged,  the  same  officer,  on  the  16th 
February,  1925,  Avrote  the  assured: — 

Re  Policy  No.  493076. 

We  regret  to  have  to  notify  you  that  the  accumulation  of  in- 
debtedness under  the  above  policy  noAV  exceeds  the  reserve  value. 
The  policy  is  consequently  no  longer  in  force. 

We  are  sorry  to  see  you  lose  the  benefit  of  this  assurance ; as 
the  necessity  for  such  protection  is,  presumably,  as  great  to-day  as 
it  Avas  Avhen  you  took  out  the  policy.  Accordingl}^,  we  urge  you 
to  negotiate  for  a reinstatement  of  the  assurance,  Avhich  could  be 
arranged  now  much  more  easily  than  at  a later  date. 

The  amount  of  arrears  need  not  discourage  you,  as  only  a 
moderate  payment  is  required  immediately.  A satisfactory  ar- 
rangement could  be  made  to  take  care  of  the  balance. 

Please  let  us  hear  from  you.” 

Nothing  further  was  done,  and  the  assured  died  on  the  28th 
February,  1925;  the  proceedings  subsequent  to  the  death  have  no 
significance  in  this  inquiry. 

The  defendants  set  up  the  following  provision  in  the  policy: — 

“ Thirty  days  of  grace  are  alloAved  for  the  payment  of  reneAval 
premiums  without  interest-charge,  during  Avhich  time  the  assur- 
ance shall  continue  in  full  force.  If  any  premium  be  not  paid 
within  the  days  of  grace  this  policy  shall  thereupon  become  void, 
subject,  hoAvever,  to  the  non-forfeiture  provisions  of  section  VIII. 
hereunder.” 

(Section  VIII.  is  the  privilege  ” already  set  out  in  full.) 

They  allege  (1)  that  the  premium  due  on  the  25th  March, 
1924,  was  not  paid  and  (2)  that  there  Avas  not  sufficient  ^'reserve” 
to  keep  the  policy  in  force. 

There  can  be  no  doubt  that  the  premium  Avas  not  paid — and, 
omitting  for  the  time  being  the  alleged  estoppel,  the  question  to 
be  first  considered  is  Avhether  the  provisions  of  the  privilege  ” 
(VIII.)  are  sufficient  to  keep  the  policy  aliA’e. 
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The  reserve  for  the  fourth  year,  as  in  this  case,  is  by  the  table 
of  values  shewn  as  $49.50  per  $1,000,  i.e.,  $1,164,  but  the  assured 
had  borrowed  $620  on  the  27th  October,  1923,  with  the  following 
provision  as  to  interest : — 

Interest  at  the  rate  of  six  per  cent,  per  annum  shall  be  paid 
by  the  borrower  upon  the  said  loan,  upon  the  25th  day  of  March  in 
each  year ; the  first  payment  of  interest  to  be  made  on  the  25th  day 
of  March,  1924,  provided  that  if  such  interest  be  not- paid  on  such 
date,  it  shall  be  deemed  to  be  a new  loan,  and  shall  be  capitalized 
and  added  to  the  principal  sum,  and  shall  thenceforth  bear  interest 
at  the  rate  aforesaid.^’ 

The  interest  on  the  loan  from  the  23rd  October  to  the  15th 
March,  150  days,  in  a year  of  366  days,  was  $15.25  (the  state- 
ment of  interest  as  $15.20  by  the  defendants,  in  exhibit  33,  is  on 
the  supposition  that  that  year  was  365  days — the  error  is  imma- 
terial) : in  all  $635.25. 

The  provision  of  the  privilege,’’  however,  is  that  there  is  to 
be  deducted  from  the  reserve  the  debt  with  interest  computed  ^^to 
the  end  of  the  period  covered  by  the  said  premium  ” due  and  un- 
paid, i.e.,  the  25th  March,  1925. 

Interest  on  $635.25  for  one  year....  $635.25 


at  $6%  is  38.11 

In  all  $673.36 


Moreover,  the  interest  upon  the  unpaid  premium  is  also  to  be 
deducted.  Interest  on  balance  of  premium  $500  at  6%  is  $30: 
adding  $673.36  gives  $703.36,  leaving  (irrespective  of  other  deduc- 
tions) only  $460.64 — not  sufficient  to  carry  the  policy. 

Statement,  loan  . $620.00 

Interest  to  the  25th  March,  1924....  15.25 


Interest  for 

1 vear  . 

$635.25 
38.11 

Interest  on 

$500  

$673.36 
.... 30.00 

Reserve  . . 

$703.36 

. 1,160.00 

Deductions 

703.36 

$ 456.64 

— a shortage  of  $43.36. 
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This,  it  seems  to  me,  is  the  proper  interpretation  of  the  privi-  App.  Div, 
lege;  but  the  company  is  content  to  calculate  the  interest  on  the  1926. 
■$500  from  the  end  of  the  days  of  grace,  eleven  months,  i.e.  $27.50, 
thereby  increasing  the  balance  by  $2.50,  in  all  $459.14 — still  in-  r. 
sufficient  to  carry  the  policy,  there  being  a shortage  of  $40.86 
(irrespective  of  other  charges).  The  amount  of  shortage  fixed  by  Co.  of 
the  company  by  taking  into  account  non-forfeiture  charges,  etc.,  Canada. 
is  $55.25;  and  this  cannot  fairly  be  complained  of.  Riddell,  J.A. 

So  far  I have  taken  the  figures  of  the  company ; but  the  plain- 
tiffs contend  that  a payment  of  $64.10  on  the  7th  June,  1923,  has 
not  been  credited — in  the  ultimate  analysis  this  is  in  fact  the  sole 
dispute  on  this  point. 

The  facts  of  this  payment  must  be  scrutinised  with  great  care. 

A cheque  is  produced  of  that  date  and  to  that  amount,  drawn 
by  the  assured  to  the  credit  of  the  company  and  paid  on  an  endorse- 
ment: ^‘Sun  Life  Assce.  Co.,  J.  G.  Boucher,  Dist.  Mgr.’’  This  is 
primd  facie  convincing  evidence;  and,  had  it  not  been  explained, 
would  have  concluded  the  matter. 

Boucher  gives  an  account  of  the  facts : he  is  an  officer  of  the 
defendants;  and,  although  the  case  does  not  fall  within  the  Evi- 
dence Act,  R.S.O.  1'914,  ch.  76,  sec.  12,  he  not  being  ‘^^an  oppo- 
site or  interested  party”  (Watson  v.  Severn  (1881),  6 A.R.  559), 
his  evidence  is  to  be  carefully  scrutinised,  the  other  party  to  the 
transaction  being  dead.  I see  no  reason,  however,  to  discredit  or 
even  to  discount  Boucher’s  evidence.  He  was  apparently  a friend 
of  the  assured ; at  all  events,  he  privately  helped  him  to  finance  the 
payment  of  the  premium. 

The  assured  gave  his  note  for  $283.20  to  pay  the  balance  of 
the  premium  of  1923;  when  it  came  due  he  could  not  pay  it  and 
he  gave  Boucher  his  personal  note,  which  Boucher  discounted  and 
with  the  proceeds  paid  the  company.  On  the  30th  October,  this 
note  was  renewed  for  $200 ; this,  on  the  5th  December,  was  renewed 
for  $202;  on  the  19th  January,  for  $150;  on  the  3rd  March,  for 
$125;  on  the  17th  April,  for  $126.10;  this,  becoming  due  on  the 
4th  May,  was  renewed  for  a month  for  $63.60.  When  it  became 
due  we  have  Boucher’s  evidence  : — 

“Now,  Mr.  Boucher,  this  cheque  dated  the  7th  June,  1923, 
signed  by  D.  R.  Teasdalh  in  favour  of  the  Sun  Life  Assurance 
Company,  for  $64.10,  marked  as  exhibit  No.  24,  do  you  recognise 
that  cheque  ? A.  I do. 

“ Q.  What  was  that  cheque  ? A.  The  cheque  was  given  to  me  to 
discount  the  balance  of  this  note  of  $64.10,  amounting  to  $64.10. 
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Q.  You  notice  it  is  made  payable  to  the  Sun  Life  Assurance 
Company?  A.  Yes,  I told  Mr.  Teasdall,  when  he  gave  me  the 
cheque,  to  make  it  payable  to  the  company  instead  of  to  me.  1 
went  over  to  the  bank  and  I — at  least,  I told  Mr.  Teasdall  at  the 
time  that  it  was  not  for  the  company,  but  it  was  for  me  personally 
in  payment  of  the  note,  but  I said,  ^ I will  see  if  the  bank  will 
accept  it  the  way  it  is,  and  if  they  will,  I will  endorse  it  with  the 
name  of  the  Sun  Life  in  my  own  handwriting.’  We  have  a regu- 
lar company  stamp  to  put  on  the  cheques. 

His  Lordship : It  would  have  saved  a lot  of  that  trouble  by 

having  him  alter  the  cheque — why  did  not  you  ask  him  to  do  that? 
A.  I had  such  difficulty  getting  cheques  from  him,  I thought  I had 
better  take  it. 

Q.  To  change  ^ Sun  Life  Assurance  Company  ’ to  J.  G. 
Boucher  ’ and  initial  it,  would  do  it  in  fifteen  seco'iids  ? A.  I 
thought  he  would  know  what  it  was  for,  I put  it  so  very  plain. 

Q.  You  did  not  explain  it  to  him  ? 

Mr.  H.  J.  McLaughlin:  You  told  Mr.  Teasdall  at  the  time 
it  should  have  been  made  payable  to  you?  I did. 

^^His  Lordship : All  these  things  are  against  the  interest  of 
the  dead  man,  and  you  must  he  careful. 

Mr.  R.  J.  McLaughlin : The  dead  man’s  stub  is  here  to  shew 
what  it  was  paid  for.” 

The  stub  of  the  cheque  is  produced — it  reads: — June  7,  1923. 

Pay  to  Sun  Life  Assurance  Co $64.10  for  full  payment  of 

note.” 

On  cross-examination : — 

Q.  Now,  do  you  say  that  $64.10  did  not  apply  on  the  policy? 

A.  I do. 

Q.  You  are  quite  sure  about  that?  A.  It  did  not  apply  on 
the  policy. 

Q.  And  you  say  you  took  up  that  note  on  what  date?  A.  It 
was  due  on  the  7th  June. 

Q.  On  what  date  was  the  note  given  ? A.  Dated  the  4th  May, 
due  the  7th  June;  three  days  later  in  the  month. 

Q.  Did  you  get  a cheque  from  Mr.  Teasdall  at  the  time  he 
gave  a note  for  the  same  amount?  On  May  4th,  you  got  a cheque 
for  $63.60,  from  him,  did  you  not?.  A.  I did. 

Q.  That  is  the  cheque?  A.  Yes. 

Q.  Exhibit  No.  35.  And  on  that  same  day  you  got  a note 
for  the  same  amount?  A.  I did. 

Q.  Was  that  note  given  to  you  as  an  accommodation,  to  help 
you  out?  A.  No. 
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Q.  Did  it  help  you  out?  A.  No. 

Q.  That  note,  or  cheque,  was  not  for  the  purpose  of  helping 
you  out?  A.  No. 

Q.  When  did  you  see  him  after  the  4th  May,  after  you 
got  that  cheque  ? A.  When  I got  the  cheque  on  the  4th  May  ? 

“ Q.  Yes.  When  did  you  see  him  after  you  got  that  cheque? 
A.  I do  not  know  that  I saw  him  again  until  the  7th  June. 

Q.  On  that  date  you  got  another  cheque  from  him  ? A.  Yes. 

Q.  Did  he  know,  when  he  was  paying  you  these  various 
amounts,  that  this  policy  had,  according  to  the  company,  lapsed? 
A.  He  told  me  repeatedly  that  he  did  not  want  to  keep  that  policy 
in  force;  so  I presume  he  knew  that. 

Q.  Why  was  he  paying  ? A.  Why  was  he  paying  ? Because 
it  was  a personal  note  to  me. 

Q.  Did  he  understand  that?  A.  He  understood  it. 

Q.  Was  he  dealing  with  you  as  the  company  when  you  were 
carrying  these  notes  for  him  ? A.  He  knew  I had  paid  the  account 
in  full  to  the  company. 

Q.  Did  not  he  understand  these  notes  were  really  for  the 
company;  is  that  what  you  gave  him  to  understand?  A.  No. 

Q'.  All  the  transactions  he  had  with  you  in  connection  with 
this  insurance  policy?  A.  No,  the  notes  were  payable  to  me. 

Q.  I know  that.  Did  he  understand  you  were  not  the  insur- 
ance company ; these  payments  he  w^as  making  to  you  did  not  apply 
on  this  policy?  A.  Yes. 

Q.  You  say  he  understood  that?  A.  He  understood  they  did 
not  apply  on  this  policy. 

Q.  But  he  did  know  you  were  carrying  it  ? A.  He  did  know 
I had  remitted  the  amount  due  to  the  company,  and  was  person- 
ally responsible  for  the  notes  that  he  gave  me,  that  I had  discounted 
them  and  had  remitted  the  premium. 

His  Lordship:  He  was  very  hard  up  at  that  time?  A.  Very 
hard  up. 

Q.  Do  you  think,  if  he  knew  the  policy  was  not  in  force,  he 

would  have  paid  you,  to  relieve  you;  or  was  it  only  because  he 

wanted  to  keep  the  policy  alive?  A.  I think  it  was  because  he 

knew  I paid  it  that  he  paid  it  to  me;  I do  not  think  he  had  any 

idea  of  keeping  the  policy  in  force. 

Under  these  circumstances  it  would  be  absurd  to  hold  that  the 
cheque  was  given  to  the  company. 

There  is  no  question  that  Boucher  exercised  the  authority  he 
had  by  endorsing  the  cheque;  but  he  received  the  money,  not  the 
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company  — and  that  was  the  intention  of  both  parties  when  he 
received  the  cheque. 

Turning  now  to  the  letter  of  the  23rd  June,  1924,  and  its  effect 
— it  may  be  well  to  premise  a few  remarks. 

The  very  alluring  advertisements  in  the  press  and  on  bill-boards 
notwithstanding,  life  insurance  is  not  eleemosynary : it  is  business^ 
and  is  conducted  on  business  principles.  Contracts  of  life  insur- 
'ance  such  as  this  promise  that  on  payment  upon  fixed  dates  of 
stated  amounts,  called  premiums,  certain  amounts  will  be  paid  to 
certain  persons.  There  is  no  undertaking  on  the  part  of  the  com^ 
pany  to  notify  the  assured  when  these  premiums  are  due,  and,  if 
he  does  not  pay  them  when  they  are  due,  the  company  , is  not  to 
blame. 

The  statute  R.S.O.  1914,  ch.  183,  sec.  164,*  protects  the  as- 
sured a little;  but  if  he  does  not — even  if  he  cannot — bring  him- 
self within  the  statute,  he  is  in  evil  plight. 

The  company  has  the  right  to  consider  that  the  contract  is  at 
an  end — and  there  is  no  obligation  on  its  part  to  notify  the  as- 
sured that  it  is  at  an  end. 

Nevertheless,  the  company  is  not  bound  to  consider  the  contract 
at  an  end — even  although  the  premium  has  not  been  paid,  the 
quid  pro  quo  not  given,  the  company  may  hold  itself  bound ; author- 
ities which  we  are  to  respect  go  further  and  say  that  the  company 
may  so  act  as  to  preclude  itself  from  setting  up  the  termination 
of  the  policy. 

In  our  own  Courts  are  such  cases  as  Horlon  y.  Provincial  Prov- 
ident Institution  (1889),  17  O.R.  361 ; In  re  City  Mutu/il  Insurance 
Co.  (1893),  24  O.R.  100;  Redmond  v.  Canadian  Mutual  Aid  As- 

*164. — (1)  Where  the  money  payable  by  way  of  premiums,  dues 
or  assessments,  not  being  the  initial  premium,  dues  or  assessments 
under  a contract,  is  unpaid,  the  assured  or  any  beneficiary  under  the 
contract,  or  the  executors,  administrators  or  assigns  of  the  assured 
or  of  any  beneficiarv  may.  within  thirty  days  from  and  including  the 
first  day  on  which  the  money  is  due.  pay,  deliver  or  tender  to  the  com- 
pany at  its  head  office,  or  at  its  chief  agency  in  Ontario,  or  to  the 
comp^’ny’s  collector  or  authorised  agent,  the  sum  in  default. 

(2)  The  payment,  delivery  or  tender  may  be  by  sending  the  money 
in  a registered  letter,  and  it  shall  be  deemd  to  have  been  paid,  deliv- 
ered or  tendered  at  the  time  of  the  delivery  and  registration  of  the 
letter  at  a post  office  in  Ontario. 

(3)  On  such  payment,  delivery  or  tender,  the  contract  shall  be 
ipso  facto  revived  notwithstanding  any  agreement  or  stipulation  to 
the  contrary, 

(4)  Such  thirty  days  shall  run  concurrently  with  the  period  of 
grace  or  credit  if  any  allowed  by  the  insurer  for  the  payment  of  a 
premium  or  an  instalment  of  premium. 

(.5)  This  section  shall  not  extend  the  time  allowed  by  subsection 
1 of  section  188  for  the  payment  of  contributions  or  assessments. 
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sociation  (1&91),  18  A.K.  335;  Whitehorn  v.  Canadian  Guardian  App.  Div. 
Life  Insurance  Co.  (1909),  19  O.L.R.  535;  Manufacturers’  Life  1026. 
Insurance  Co.  v.  Gordon  (1893),  20  A.K.  309;  Doidge  v.  Royal 
Templars  (1902),  4 O.L.R.  423;  Watts  v.  Atlantic  Mutual  Life  _ v. 
Insurance  Co.  (1880),  31  U.C.C.P.  53;  Tattersall  v.  People’s  Life 
Insurance  Co.  (1905),  9 O.L.R.  611,  11  O.L.R.  326;  People’s  Life  Co.  of 
Insurance  Co.  y.  Tattersall  (1906),  37  Can.  S.C.R.  690.  Caj^a. 

In  the  present  case  the  language  of  Burton,  J .A.,  in  the  Red-  Ruidell,  J.A. 
mond  case,  18  A.R.  at  pp.  341,  342,  may  well  be  applied: — 

Many  of  the  cases  proceed  upon  a principle  which  is  un- 
doubted: that  if  the  conduct  of  the  company  in  its  dealings  with 
the  assured  had  been  such  as  to  induce  a belief  on  his  part  that  so 
much  of  the  contract  as  provides  for  a forfeiture  if  the  premium 
be  not  paid  at  the  day,  would  not  be  enforced  if  payment  were 
made  within  a reasonable  period  thereafter,  the  company  ought 
not  in  common  justice  to  be  permitted  to  allege  such  forfeiture 
against  one  who  acted  upon  that  belief,  and  subsequently  made  or 
tendered  the  payment,  and  that  if  the  acts  creating  such  belief 
were  done  by  the  agent,  and  were  subsequently  approved  by  the 
company,  either  expressly  or  by  receiving  and  retaining  the  pre- 
miums with  the  full  knowledge  of  the  circumstances,  the  same 
consequences  will  follow. 

I do  not  think  that  that  as  a proposition  of  law  will  be  ques- 
tioned anywhere,  but  I should  like  to  quote  in  connection  with  it 
the  language  of  Mr.  Justice  Field  in  delivering  the  judgment  of 
the  Supreme  Court  in  the  case  of  Insurance  Co.  v.  Wolff,  9'5  U.S. 
at  p.  333 : ^ The  doctrine  of  waiver,  as  asserted  against  insurance 

companies  to  avoid  the  strict  enforcement  of  conditions  contained 
in  their  policies,  is  only  another  name  for  the  doctrine  of  estoppel, 

It  can  only  be  invoked  where  the  conduct  of  the  companies  has  been 
such  as  to  induce  action  in  reliance  upon  it,  and  where  it  would 
operate  as  a fraud  upon  the  assured  if  they  were  afterwards  allowed 
to  disavow  their  conduct  and  enforce  the  conditions.’  ” 


The  so-called  waiver  ” is  in  reality  a branch  of  estoppel ; and 
operates  in  favour  of  an  assured  in  such  a case  as  the  present : when 
(1)  the  assured  is  reasonably  led  by  a representation  of  the  com- 
pany to  believe  that  he  is  not  called  upon  to  do  some  act — such  as 
paying  a premium,  etc. — to  keep  it  alive;  and  (2)  in  consequence 
of  the  belief  so  induced  omits  to  do  the  act  which  he  otherwise 
would  have  done — then  (3)  when  the  company  purports  to  cancel 
the  policy,  does  not  acquiesce,  but  within  a reasonable  time  doe«: 
or  offers  to  do  the  act. 
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It  seems  quite  clear  that  the  assured  did  not  wish  to  continue 
the  policy.  Says  the  agent — He  told  me  he  did  not  wish  to  carry 
it  on  at  all,  he  said  he  wished  to  cancel  it  and  to  be  done  with  it. 
He  said  if  there  was  any  cash  he  would  like  to  get  it.  He  said  he 
had  no  further  interest  in  the  policy.” 

(1)  He  was  not  led  to  believe  that  he  might  safely  omit  to  pay 
the  balance  of  the  premium  indefinitely.  The  letter  carried  a card 
for  him  to  indicate  how  the  premium  was  to  be  provided  for — and 
asked  a reply  as  soon  as  possible.  The  card  read : — 
Non-forfeiture  Information  Card. 

‘“;Sun  Life  ikssurance  Company  of  Canada. 

Head  Office — Montreal. 

Division  office  at Premium Due.... No. 

If  you  intend  to  pay  the  premium  in  one  sum  kindly  say  when. 


If  you  desire  to  pay  in  instalments  kindly  give  approximate 

dates : — 

Place  and  date.  Name.” 

Payment  with  all  reasonable  speed  was  asked  of  him — he  did 
not  even  answer. 

(2)  It  was  not  because  of  the  letter  that  he  omitted  to  pay — 
his  conduct  was  not  at  all  affected  by  the  representation. 

(3)  Even  if  he  could  be  considered  as  having  been  misled  into 
believing  that  he  need  not  pay  till  the  end  of  the  year,  the  can- 
cellation of  the  policy  and  letter  would  undeceive  him — he  acqui- 
esced and  did  not  within  the  reasonable  time  that  elapsed  before  his 
death  pay  or  offer  to  pay  the  premium. 

What  took  place  after  his  death  is  nihil  ad  rem:  the  event  was 
decided,  the  race  was  run,  jacta  est  alea,  and  it  was  too  late  to  heal 
the  neglect. 

On  all  grounds  the  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed. 


[LENNOX,  J.J 
GoULDING  V.  RABINOVITCir. 

Contract — Impossibility  of  Performance — Option  for  Purchase  of  Land 
— Expropriation — Compensation  Money — Recovery  of  Money  Paid 
for  Option — Implied  Condition. 

The  plaintiff  paid  the  defendant  $1,000  for  a two  months’  option  on 
land,  the  defendant  undertaking,  in  consideration  of  the  payment, 
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which  was  not  in  any  event  to  be  treated  as  a payment  on  account 
of  the  purchase-money,  to  hold  the  land  open  for  the  exercise  of  the 
option  until  a day  named;  and,  in  the  event  of  the  exercise  of  the 
option  on  or  before  that  date,  to  convey  the  land  to  the  plaintiff. 
The  land  was  expropriated  by  a railway  company  before  that  date, 
and  the  defendant  was  therefore  not  in  a position  to  carry  out  his 
agreement:  — 

Held,  that  the  plaintiff  was  not  obliged  to  take,  in  lieu  of  what  he  had 
bargained  for,  the  compensation  money  paid  to  the  defendant  by  the 
railway  company;  and  was  entitled  to  recover  the  $1,000  from  the 
defendant. 

Both  parties  must  be  taken  to  have  entered  into  the  contract  upon  the 
implied  condition  of  the  continued  existence  until  the  time  when 
the  property  is  to  pass  of  the  thing  bargained  for;  and  where  that 
thing,  by  the  independent  exercise  of  a controlling  power,  has,  quoad 
the  contracting  parties,  ceased  to  exist,  the  contract  is  superseded  or 
ended,  and  the  right  to  the  money  paid  in  pursuance  of  the  contract 
reverts  to  the  party  who  paid  it. 

Review  of  the  authorities.  Krell  v.  Henry,  [1903]  2 K.B.  740,  applied. 

Action  for  the  return  of  $1^000  paid  by  the  plaintiff  to  the 
defendant  in  the  circumstances  set  out  below. 

December  3,  1926.  The  action  was  tried  before  Lennox,  J., 
without  a jury,  at  a Toronto  sittings. 

G.  R.  Roach,  for  the  plaintiff. 

H.  II.  Shaver,  for  the  defendant. 

February  21,  1927.  Lennox,  J.  : — -The  action  is  to  recover 
$1,000  paid  by  the  plaintiff  to  the  defendant  for  a two  months’ 
option  on  property  in  the  township  of  Scarborough  then  registered 
in  the  defendant’s  name ; the  defendant  undertaking  on  his  part, 
in  consideration  of  this  payment — which  was  not  in  any  event  to 
be  treated  as  a payment  on  account  of  the  purchase-money — to  hold 
the  property  open  for  the  exercise  of  the  option  until  the  23rd 
April,  1926;  and,  in  the  event  of  the  exercise  of  the  option  on  or 
before  that  date,  to  convey  the  land  to  the  plaintiff  upon  terms  in 
the  option  agreement  set  out.  The  action  is  for  recovery  of  the 
option  money  and  interest. 

Tentative  discussions  and  arrangements  were  had  between  the 
solicitors  beginning  about  the  27th  March,  1926,  and  continued 
for  some  time,  with  a view  to  tlie  plaintiff  exercising  his  option 
to  purchase  within  the  time  limited,  and  upon  the  mutual  under- 
standing and  belief  that  the  defendant  was  at  the  time,  and  on 
the  23rd  April  would  be,  in  a positiori  to. convey  the  property  to 
the  plaintiff  as  agreed. 

The  Canadian  ^N'ational  Failway  Company,  witli  a view  to 
expropriation,  included  the  land  in  question  in  a phin.  No.  248S, 
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registered  on  the  12th  March,  1926.  The  statutes  defining  the 
rights  and  status  of  the  railway  company  and  their  effect  to  vest 
the  title  in  the  company  are  set  out  in  para.  4 of  the  statement  of 
claim.  It  is  not  pretended  that  the  defendant  after  the  filing  of 
the  plan  was  in  a position  to  carry  out  his  agreement  with  the 
plaintiff:  his  sole  argument  is  that  the  compensation  paid  by  the 
company  takes  the  place  of  the  land,  and,  be  it  more  or  less,  or 
however  this  may  frustrate  the  plaintiff’s  purpose,  he  must  take 
the  compensation  money  the  company  pays  in  lieu  of  what  he 
bargained  for.  I do  not  think  so.  It  is  said  also  that,  in  the  even  is 
that  have  happened,  he  has  no  right  to  recover  the  option  money. 
1 think  he  has. 

Without  looking  at  it,  I know  that  the  statute  provides  that 
the  compensation  money  takes  the  place  of  the  land,  but  this  only 
emphasises  the  conclusion  that  the  defendant,  by  reason  of  the 
exercise  of  an  overriding  statutory  power,  cannot  give  and  the 
plaintiff  cannot  obtain  that  for  which  he  paid  a bonus  of  $1,000 
in  addition  to  the  purchase-price  of  the  land — that  the  considera- 
tion wholly  fails,  by  reason  of  an  event  outside  the  contempla- 
tion and  beyond  the  control  of  either  party.  Assuming  honesty  on 
the  part  of  the  defendant — and  there  is  nothing  as  far  as  I know 
to  shew  that  he  was  not  honest  at  that  time  — both  parties  con- 
tracted in  the  faith-  and  upon  the  basis  and  subject  to  the  implied 
condition  of  the  existence  of  a thing,  that  is  title  in  the  defendant 
and  a power  to  convey  in  the  terms  of  the  bargain,  upon  the  exer- 
cise of  the  option  to  purchase  on  or  before  the  23rd  April,  1926.. 
By  force  of  the  statutory  powers  conferred  on  the  company  before' 
that  time  arrived,  the  title  to  the  land  and  the  land  itself,  so  far 
as  the  defendant  is  concerned,  had  ceased  to  exist.  The  defendant 
says  to  the  plaintiff,  Very  good,  pay  me  the  sum  I bargained  for, 
and,  instead  of  the  land  I was  to  convey,  you  can  have  the  com- 
pensation I agreed  upon  with  the  company.”  That  was  not  the 
bargain,  and  it  is  not  what  either  party  contemplated.  The  com- 
pensation as  it  turns  out  is,  I understand,  less  than  the  consid- 
eration money  fixed  by  the  option  agreement,  but  this  is  of  nO' 
significance:  the  plaintiff  would  still  have  the  right  to  repudiate 
a substitute  for  that  which  he  bargained  for.  The  principle  or 
rule  of  law  is  well  defined : the  determining  principle  is  that  both 
parties  must  be  taken  to  have  entered  into  the  contract  upon’  the 
implied  condition  of  the  continued  existence  until  the  time  when 
the  property  is  to  pass  of  the  thing  bargained  for;  and,  although 
it  is  not  so  in  all  cases,  failure  may  not  leave  the  vendor  liable  to 
damages  for  breach  of  contract,  yet  where,  by  the  inde-pendent 
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exercise  of  a controlling  power,  as  for  instance  by  force  of  a stat- 
ute, or  a war  ordinance,  or  the  like,  the  thing  contracted  for, 
quoad  the  contracting  parties,  has  ceased  to  exist,  the  contract  is 
superseded  or  ended,  and  the  right  to  money  paid  in  pursuance  of 
the  contract  reverts  to  the  party  who  advanced  it. 

In  In  re  Shipton  Anderson  Co.  and  Harrison  Brothers  & Co.’s 
Arbitration,  [1915]  3 K.B.  676,  by  a written  contract,  the  owner 
of  a specific  parcel  of  wheat  in  a warehouse  in  Liverpool  agreed  to 
sell  and  deliver  it  on  specified  terms.  Before  delivery  and  before 
the  property  had  passed,  it  was  requisitioned  by  the  Crown  under 
the  powers  of  an  Act  passed  before  the  date  of  the  contract:  it 
was  held  that,  the  lawful  requisition  of  the  Crown  rendering  the 
performance  of  the  contract  impossible,  the  seller  was  excused 
from  performance. 

That,  as  here,  was  the  case  of  an  Act  passed  before  the  con- 
tract. Nothing,  however,  turns  upon  this  circumstance.  The 
date  of  the  origin  of  the  paramount  right  does  not  matter. 

In  Baity  v.  De  Crespigny  (1869),  L.R.  4 Q.B.  180,  the  lessor 
covenanted  that  ‘^neither  he  nor  his  assigns,  would,  during  the 
term,  permit  any  messuage,  etc.,  to  be  built  on  a paddock  fronting 
the  demised  premises.^’  Plea : that  under  the  powers  conferred  by 
a subsequent  Act  of  Parliament  the  paddock  was  compulsorily 
taken  by  a railway  company.  The  company  was  empowered  as 
alleged,  and  the  defendant,  recognising  the  company’s  rights,  con- 
veyed the  land  without  insisting  upon  expropriation.  It  was 
held  that  this  was  the  equivalent  of  a compulsory  taking,  and  that 
the  defendant  was  entitled  to  judgment,  for  he  was  discharged 
from  his  covenant  by  the  subsequent  Acts  of  Parliament,  upon 
the  principle  of  the  maxim  lex  non  cogit  ad  impossihilia. 

Of  the  proposition  that  neither  party  to  a contract  is  to  be 
taken  as  contracting  with  reference  to  supervening  impossibili- 
ties which  they  are  helpless  to  control,  Kerrigan  v.  Harrison 
(1921),  62  Can.  S.C.R.  374,  is  an  apt  illustration. 

Williams  V.  Lloyd  (1629),  1 W.  Jones  179,  is  rather  a simple, 
easy  case,  but  illustrates  the  principle  to  be  applied  here — an 
implied  mutual  understanding — the  non-continuance  of  an  essen- 
tial basis  of  contract.  The  defendant  undertook  that  he  would, 
upon  request,  redeliver  a horse  to  the  plaintiff.  The  defence  was 
that  the  horse  died  before  request  for  redelivery : Held,  a good 
defence.  The  basic  condition  of  the  defendant’s  contract,  with- 
out default  on  his  part,  had  ceased  to  exist. 

Hall  V.  Wright  (1858),  E.B.  & E.  746,  is  a breach  of  promise 
case.  It  is  distinctly  relevant,  inasmuch  as  supervening  impossi- 
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bility,  and  its  effect  in  annulling  or  barring  prima  facie  contract- 
ual rights,  were  very  fully  discussed,  pro  and  C07i,  by  many  of  the 
most  eminent  Judges  of  the  English  Bench  at  that  time:  Lord 
Campbell,  C.J.,  and  Crompton,  J.,  in  the  Queen’s  Bench,  and  in 
the  Exchequer  Chamber,  on  appeal,  Williams,  J.,  Martin,  B.  Crow- 
der, J.,  and  Willis,  J.,  holding  that  the  plea  was  not  sufficient,  or 
that,  upon  the  evidence,  the  defence  failed ; while  Wightman,  J.,  and 
Erie,  J.,  in  the  Queen’s  Bench,  and  Pollock,  C.B.,  Bramwell,  B.,and 
Watson,  B.,  in  the  appellate  court,  were  of  opinion  that  the  plea  was 
an  answer  to  the  action,  that  there  was  evidence  to  sustain  it,  and 
that  the  verdict  of  the  jury  for  the  defendant  should  be  upheld. 

In  Mattliey  v.  Curling,  [1922]  2 A.C.  180,  the  House  of  Lords 
applied  Harding  v.  Metropolitan  Railway  Co.  (1872),  L.R.  7 Ch. 
154,  distinguished  Baily  v.  He  Crespigny,  L.R.  4 Q.B.  180,  ap- 
proved of  Whitehall  Court  v.  Ettlinger,  [1920]  1 K.B.  680,  and 
held  that  the  temporary  occupation  of  the  demised  premises  by  the 
military  authorities  under  powers  conferred  by  the  Defence  of 
the  Realm  Regulations  did  not  amount  to  eviction  of  the  tenant 
(the  defendant)  by  title  paramount  or  excuse  him  from  the  obliga- 
tion of  his  covenant  to  repair  and  leave  the  demised  premises  in 
repair  at  the  expiration  of  the  term.  The  decision,  however,  prac- 
tically turned  upon  questions  of  fact,  and  the  facts  did  not  sup- 
port the  defence  set  up. 

In  Nickoll  v.  Ashton,  [1901]  2 K.B.  126,  the  defendants  sold 
to  the  plaintiffs  a cargo  of  cotton-seed  to  be  shipped  by  steamship 
Orlando  at  an  Egyptian  port  in  January,  1900.  The  contract  pro- 
vided for  a number  of  contingencies  relieving  the  defendant  from 
liability  for  default.  What  happened  did  not  come  within  any 
of  them.  Through  injuries  sustained  by  the  Orlando  in  Decem- 
ber, the  defendant  was  prevented  from  shipping  as  he  had  agreed. 
It  was  held  by  Smith,  M.R.,  and  Romer,  L.J.  (Vaughan  Williams, 
L.J.,  dissenting),  that  it  was  an  implied  condition  of  the  contract 
that  if  at  the  time  fixed  for  its  performance  the  Orlando  should, 
without  default  on  the  defendants’  part,  have  ceased  to  exist  as  a 
ship  fit  for  the  purpose  of  shipping  the  cargo,  the  contract  should 
be  treated  as  at  an  end,  and  that  the  action  v/as  not  maintainable. 

Krell  V.  Henry,  [1903]  2 K.B.  740  (D.A.),  arose  out  of  the 
]>ost})onement,  owing  to  the  serious  illness  of  the  King,  of  the 
Coronation  processions  expected  to  occur  on  the  26th  and  27th 
June,  1902.  The  contract  contained  no  express  reference  to  the 
})rocessions,  or  in  any  way  to  the  purposes  for  whicli  the  flat  was 
reipiired.  The  rental  agreed  upon  was  £75,  and  of  this  £25  was 
paid,  ^Las  a deposit,”  when  the  written  notes  of  the  contract  were 
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exchanged.  To  use  a phrase  frequently  employed  in  cases  of  this 
character,  the  frustration  of  the  adventure  was  not  occasioned 
by  any  act  or  default  of  either  party,  both  parties  knew  what  the 
flat  was  wanted  for,  what  happened  might  well  be  said  to  have 
been  reasonably  within  the  contemplation  of  both,  as  a possibility 
at  least,  and  the  defendant  could,  and,  in  the  absence  of  authority, 
I would  be  disposed  to  say  ought  to,  have  provided  for  the  event 
that  occurred.  The  lessor  sued  for  the  unpaid  £50.  Quoting 
from  the  head-note,  it  was  held  (affirming  the  judgment  of  Dar- 
ling, J.),  from  necessary  inferences  drawn  from  surrounding  cir- 
cumstances, recognised  by  both  contracting  parties,  that  the  taking 
place  of  the  processions  on  the  days  originally  fixed  along  the  pro- 
claimed route  was  regarded  by  both  contracting  parties  as  the  foun- 
dation of  the  contract ; that  the  words  imposing  upon  the  defendant 
the  obligation  to  accept  and  pay  for  the  use  of  the  flat  for  the  days 
named,  though  general  and  unconditional,  were  not  used  with 
reference  to  the  possibility  of  the  particular  contingency  which 
afterwards  happened,  and  consequently  that  the  plaintiff  was  not 
entitled  to  recover  the  balance  of  the  rent  fixed  by  the  contract.^'’ 

It  is  right  that  I should  mention  that  the  defendant  counter- 
claimed to  recover  the  £25,  but  afterwards  abandoned  it:  why,  I 
do  not  know.  It  was  not  discussed  in  the  Court  of  Appeal.  In 
the  court  below  Darling,  J.,  upon  the  authority  of  Taylor  v.  Cald- 
well (1863),  3 B.  & S.  826,  and  The  Moorcock  (1889),  14  P.D. 
64,  decided  both  points  in  favour  of  the  defendant.  I refer  par- 
ticularly to  the  judgment  of  Vaughan  Williams,  L.J.,  dealing  with 
the  adoption  of  the  principles  of  the  Roman  law  in  many  English 
decisions  and  its  extension  as  well:  at  p.  748,  the  learned  Lord 
Justice  said: — 

‘^AVhatever  may  have  been  the  limits  of  the  Roman  law,  the  case 
of  Nickoll  V.  Ashton  (supra)  makes  it  plain  that  the  Eno-jish  law 
applies  the  principle  not  only  to  cases  where  the  performance  of 
the  contract  becomes  impossible  by  the  cessation  of  existence  of 
the  thing  which  is  the  subject-matter  of  the  contract,  but  also  to 
cases  where  the  event  which  renders  the  contract  incapable  of  per- 
formance is  the  cessation  or  non-existence  of  an  express  condition 
or  state  of  things  going  to  the  root  of  the  contract,  and  essential 
to  its  performance.’^ 

What  follows  on  p.  749  is  also  decidedly  pertinent  to  the  ques- 
tion I am  dealing  with,  but  I need  not  quote  it. 

London  and  Northern  Estates  Co.  v.  Schlesinger,  |M916]  1 
K.B.  20.  is  not  in  conflict,  and,  if  it  were,  Krell  v.  Heiiry  is  the 
judgment  of  an  appellate  court.  The  conclusion,  however,  in 
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effect,  was,  that  for  anything  that  appeared  the  tenant  obtained 
in  substance  all  that  he  bargained  for.  The  difference,  too,  be- 
tween a bare  contract  and  a lease  which  creates  a term  and  vests 
an  estate  is  not  to  be  lost  sight  if.  Neither  is  there  any  departure 
from  principle  created  by  the  judgment  of  the  Court  of  Appeal  in 
Andrew  Millar  & Co.  Ltd.  v.  Taylor  & Co.  Ltd.,  [191;6]  1 K.B. 
402,  reversing  the  judgment  of  Rowlatt,  J.,  the  higher  court  hold- 
ing that,  inasmuch  as  the  proclamation  prohibiting  exportation 
was  liable  to  be  (and  it  turned  out  to  be)  only  of  temporary  dura- 
tion, it  was  the  duty  of  the  vendor  to  allow  a reasonable  time 
to  elapse,  to  see  what  might  eventuate,  before  cancelling  the  con- 
tract. This  case  was  followed  in  our  Court  of  Appeal  in  Schmidt  v. 
Wilson  (&  Canham  Ltd.  (1920),  47  O.L.R.  194,  48  O.L.R.  257. 

Both  counsel  relied  upon  Baily  v.  De  Crespigny,  already  re- 
ferred to,  and  in  addition  to  this  counsel  for  the  defendant  laid 
stress  upon  the  decision  of  the  Privy  Council  in  Boland  v.  Canadian 
National  Railway  Co.  (1926),  59  O.L.R.  486,  31  O.W.N.  121, 
[1927]  A.'C.  198.  I had  already  looked  at  the  Boland  case  hastily 
when  it  appeared  in  the  Weekly  Notes,  and  I again  perused  it  very 
carefully  the  other  day.  I am  of  the  opinion  I entertained  on  the 
argument,  that  it  does  not  touch  the  question  to  be  decided  in  the 
case  at  bar.  To  put  it  briefly,  the  decision  of  our  final  court  of 
appeal  is  that  the  company’s  proceedings  were  ultra  vires,  that  the 
lands  in  question  were  not  for  the  purposes  of  the  railway  under- 
taking, the  subway  was  no  part  of  the  railway,  and  the  company, 
per  se,  and  by  the  method  it  adopted,  had  no  power  to  expropriate. 
How  can  this  decision  affect  the  rights  or  obligations  of  the  de- 
fendant or  plaintiff  here? 

Here  it  is  common  ground  that  within  the  time  fixed  for  the 
exercise  of  the  option  the  defendant  lost  and  the  company  acquired 
title  to  the  land  in  question,  that  without  waiting  for  the  compen- 
sation to  be  determined  by  arbitration  he  conveyed  or  agreed  to 
convey  the  property  to  the  company  for  $49,000,  I understood  his 
counsel  to  say.  The  defence  is  that  he  cannot  convey  to  the 
plaintiff  by  reason  of  the  exercise  of  a paramount  right,  that  al- 
though the  plaintiff  was  compelled  to  forgo  the  exercise  of  the 
option,  for  which  he  paid  $1,000,  he  forfeits  this  to  the  defendant, 
and  accepts  the  compensation  money  instead  of  the  land.  It  is  a 
very  plain  proposition : the  defendant  cannot  do  what  he  agreed 
to  do  and  was  paid  to  do.  His  default  was  not  his  fault,  and  he 
is  not  liable  for  damages.  If  he  and  the  plaintiff  had  contem- 
])lated  the  occurrence  that  creates  this  disability,  there  would  have 
been  no  bargain,  and  he  would  not  have  touched  the  plaintiff’s 


LX,]  ONTARIO  LAW  REPORTS. 

money.  The  consideration  fails,  the  contract  is  off,  and  the  right 
to  the  money  reverts  to  the  man  who  paid  it,  upon  demand  and  I 
think  without  demand.  There  was  an  unequivocal  demand  on  the 
7th  May. 

There  will  be  judgment  for  the  plaintiff  for  $1,000  with  inter- 
est from  the  7th  May,  1926,  and  with  costs. 


[IN  BANKRUPTCY  ] 


Re  Canadian  Hart  Products  Ltd. 


Bankruptcy — Claim  of  Municipality  for  Business  Taxes — Priority  over 
other  Claims — Assessment  Act,  sec.  109,  suhsec.  11  (12  d 13  Geo.  V. 
ch.  78,  sec.  24) — Bankruptcy  Act,  secs.  8B  (13  d 14  Geo.  Y.  ch>.  31, 
sec.  10)  and  51(6) — Effect  of  Notice  hy  Tax  Collector — Stay  of 
Proceedings — Harmony  of  Dominion  and  Provincial  Legislation. 

Subsection  11  of  sec.  109  of  the  Assessment  Act,  as  enacted  by  the 
Assessment  Amendment  Act,  1922,  12  & 13  Geo.  V.  ch.  78,  sec.  24, 
was  enacted  for  the  express  purpose  of  overcoming  the  effect  of  the 
decisions  in  Re  F.  E.  West  d Co.  (1921),  50  O.L.R.  631  2 C B.R.  3,  and 
Re  Cecilian  Co.  Ltd.  (1922),  51  O.L.R.  649,  2 C.B.R.  330. 

The  words  of  the  subsection,  “ where  personal  property  liable  to  seizure 
for  taxes  as  hereinbefore  provided,”  mean  all  taxes  due  to  a munici- 
pality, whether  secured  by  a lien  upon  the  lands  or  due  as  business 
tax. 

Section  8B  of  the  Bankruptcy  Act  (enacted  in  1923  by  13  & 14  Geo.  V. 
ch.  31,  sec.  10)  is  intended  to  impose  a stay  of  proceedings  only  when 
a receiving  order  or  authorised  assignment  has  been  made ; it  does 
not -preclude  a creditor  from  applying  for  payment  of  his  claim  or 
debt  in  due  course  of  administration;  and  was  not  intended  to  conflict 
with  provincial  legislation  or  the  rights  of  parties  thereunder.  The 
effect  of  the  provincial  legislation  is  to  give  to  a municipality  a right 
to  priority  of  payment  without  having  any  specific  lien  or  charge 
upon  the  property  of  the  debtor  at  the  time  of  the  bankruptcy  or  at 
any  other  time. 

In  re  Standard  Pharmacy  Ltd.  (1926),  7 C.B.R.  424,  not  followed. 
Coincident  with  bankruptcy,  the  amended  subsec.  11  of  sec.  109  of  the 
Assessment  Act  and  sec.  51(6)  of  the  Bankruptcy  Act  both  take  effect; 
and,  if  there  is  personal  property  in  the  hands  of  the  trustee  which, 
if  it  were  in  the  debtor's  hands,  would  be  liable  to  seizure  for  taxes, 
as  soon  as  the  tax  collector  gives  notice  to  the  trustee,  under  subsec. 
11,  the  property  in  the  trustee’s  possession  becomes  liable  to  satisfy 
the  claim  of  the  municipality,  which  has  priority  or  preference  over 
all  other  claims;  and  a municipality  which  has  given  the  notice  is 
not  obliged  thereafter  to  file  proof  of  its  claim  as  an  ordinary  creditor. 

An  appeal  by  the  Corporation  of  the  City  of  Hamilton  from 
the  disallowance,  by  the  trustee  in  bankruptcy  of  the  estate  of  the 
above  named  insolvent  company,  of  the  municipality’s  claim,  to  the 
extent  of  $601.64  due  for  business  tax  for  the  years  1922  and  1923. 
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F.  B.  Waddell,  K.C.,  for  the  appellants. 

E.  G.  Bin/ileij,  for  the  trustee,  respondent. 

February  25.  Fisher,  J.  : — No  question  arises  as  to  the 
amount  claimed  or  the  validity  of  the  assessment,  and  the  only 
question  raised  for  determination  is  that  of  priority. 

To  determine  that  question,  the  interpretation  of  subsec.  11  of 
.sec.  109  of  the  Assessment  Act,  R.S.O.  1914,  ch.  195,  as  enacted 
by  the  Assessment  Amendment  Act,  1922,  12  & 13  Geo.  V.  ch.  78, 
sec.  24,  and  the  meaning  to  be  attached  to  sec.  8B  and  sec.  51(6) 
of  the  Bankruptcy  Act,  must  first  be  determined. 

Prior  to  the  1922  amendment,  Mr.  Justice  Orde,  in  Re  F.  E. 
West  & Co.  (4921),  50  O.L.R.  631,  2 C.B.R.  3,  and  Be  Cecilian  Co. 
Ltd.  (1922),  51  O.L.R.  649,  2 C.B.R.  330,  decided  that  a business 
tax  due  to  a municipality  under  the  Assessment  Act,  in  respect  of 
which  no  distress  had  been  made,  was  not  entitled  to  priority  over 
unsecured  creditors,  and  that  the  expression  any  assignee  for  the 
benefit  of  creditors’’  in  subsec.  11  as  enacted  by  the  Assessment 
Amendment  Act,  1917,  7 Geo.  V.  ch.  45,  sec.  10,  was  restricted  to 
an  assignee  for  the  benefit  of  creditors  under  the  Ontario  Assign- 
ments and  Preferences  Act,  R.S.O.  1914,  ch.  134,  and  did  not 
include  a trustee  in  bankruptcy. 

I therefore  think  it  must  be  assumed  that  the  1922  amendment 
was  enacted  for  the  express  purpose  of  overcoming  the  effect  of 
these  decisions. 

Subsection  11  as  enacted  in  1922  reads: — 

Where  personal  property  liable  to  seizure  for  taxes  as  herein- 
before provided  is  under  seizure  or  attachment  or  has  been  seized 
by  the  sheriff  or  by  a bailiff  of  any  court  or  is  claimed  by  or  in 
possession  of  any  assignee  for  the  benefit  of  creditors  or  liquidator 
or  of  any  trustee  or  authorised  trustee  in  bankruptcy  or  where  such 
])roperty  has  been  converted  into  cash  and  is  undistributed,  it  shall 
be  sufficient  for  the  tax  collector  to  give  to  the  sheriff,  bailiff, 
.assignee  or  liquidator  or  trustee  or  authorised  trustee  in  bank- 
ruptcy, notice  of  the  amount  due  for  taxes,  and  in  such  case  the 
sheriff,  l)aililf.  assignee  or  liquidator  or  trustee  or  authorised  trustee 
in  baid<ruptcy  shall  ]>ay  the  amount  of  the  same  to  the  collector  in 
preference  and  })riority  to  any  other  and  all  other  fees,  charges, 
liens  or  claims  whatsoever.” 

The  assignment  was  made  on  the  3rd  ^larch,  1923,  and  it  is 
admitted  that  there  was  at  that  date  sufficient  ])ersonal  property  of 
the  debtor  liable  to  seizure  for  taxes  to  satisfy  the  amount  in  ques- 
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tioL,  and  also  that  the  tax  collector  of  the  City  of  llamilto]i  did 
notify  the  trustee  as  required  by  subsec.  11. 

It  is  to  be  observed  that  in  the  1922  amendment  the  word 
“ taxes  is  not  defined,  nor  does  the  amendment  specifically  create 
in  favour  of  a municipality  a lien  or  charge  on  the  personal  prop- 
erty of  the  debtor  for  business  tax  or  any  other  tax,  but  I am  of 
opinion  that  the  words  where  personal  property  liable  to  seizure 
for  taxes  as  hereinbefore  provided”  mean  and  include  all  taxes 
due  to  a municipality,  whether  secured  by  a lien  (sec.  94,  ch.  195) 
upon  the  lands  or  due  for  business  tax,  and  not  a charge  or  any 
other  tax  for  which  a distress  could  be  made. 

Subsection  1 of  sec.  109  provides  that  the  tax  collector  may 
levy  for  taxos  which  are  a lien  on  the  land;  and  subsec.  2 of  sec. 
109,  that  the  collector  may  levy  on  goods  for  taxes  which  are  not 
a lien  on  land;  and  subsec.  3 of  sec.  109  refers  to  goods  in  the  hands 
of  an  assignee  or  liquidator. 

Counsel  for  the  trustee  in  support  of  his  contention  relied 
almost  entirely  on  a recent  decision  of  Tweedie,  J.,  in  In  re  Stan- 
dard Pharmacy  Lid.  (1926),  7 C.B.R.  424  (Alta.)  In  that  case 
the  City  Corporation  of  Edmonton  had  filed  a claim  for  business 
tax ; there  was  no  distress  made ; the  city  corporation  admitted 
that  it  had  no  lien  for  taxes  as  provided  for  in  the  Assessment  Act, 
and  that  the  business  tax  did  not  constitute  a lien.  In  that  case 
the  municipality  based  its  right  to  priority  upon  sec.  376  («)  of 
the  charter  of  the  'City  of  Edmonton,  the  wording  of  which,  as  given 
in  the  report,  is  almost  exactly  the  same  as  tlie  wording  of  subsec. 
11  of  sec.  109  of  our  Assessment  Act. 

In  that  case  the  learned  Judge  was  of  opinion  that  sec.  SB  of 
the  Bankruptcy  Act  was  a bar  to  the  right  of  the  municipality  to 
priority  because  a notice  by  the  tax  collector  was  a process  or  pro- 
ceeding, and  without  the  leave  of  the  Court  no  proceeding  of  any 
kind  could  be  taken  by  a municipality  after  an  assignment  or  re- 
ceiving order  had  been  made. 

Section  SB  (enacted  in  1923  by  13  & 14  Geo.  Y.  ch.  31,  sec. 
10)  reads: — 

'‘On  the  making  of  a receiving  order  or  authorised  assign- 
ment, no  creditor  to  Avhom  the  debtor  is  indebted  in  respect  of  any 
debt  provable  in  bankruptcy  shall  have  any  remedy  against  the 
property  or  person  of  the  debtor  or  shall  commence  or  continue  any 
action,  execution  or  other  proceedings  for  the  rec-overy  of  a debt 
]>rovable  in  l)ankru])tcy  unless  with  the  leave  of  the  court  . . 

I think  that  sec.  SB  of  the  Bankru})tcy  Act  is  intended  to  im- 
pose a stay  of  proceedings  only  when  a receiving  order  or  authorised 
15 60  O.L.R. 
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assignment  lias  been  made  against  the  person  or  property  of  the 
debtor,  and  does  not  in  any  way  preclude  a creditor  from  applying 
for  payment  of  his  claim  or  debt  in  due  course  of  administration, 
and  also  that  it  was  never  intended  to  conflict  with  provincial  legis- 
lation and  the  rights  of  parties  thereunder. 

The  learned  Judge  seems  to  have  been  of  the  opinion  that  in 
order  to  enable  a municipality  to  have  priority  of  payment,  it  must 
have  a specific  lien  or  charge  on  the  property  of  the  debtor  before 
an  assignment  or  receiving  order  is  made,  and  because  by  sec.  8B 
it  is  barred  from  obtaining  such  specific  charge  by  issuing  a dis- 
tress, therefore  its  right  to  priority  has  not  arisen,  and  cannot 
arise;  but,  with  all  due  respect  to  the  learned  Judge,  I am  of 
opinion  that  the  effect  of  provincial  legislation  is  to  give  to  a 
municipality  a right  to  priority  of  payment  without  having  any 
specific  lien  or  charge  upon  the  property  of  the  debtor  at  the  time 
of  the  bankruptcy  or  at  any  other  time. 

I am  of  opinion  that  sec.  51(6)  of  the  Bankruptcy  Act  cannot 
be  construed  as,  and  is  not,  ultra  vires,  nor  an  interference  with 
provincial  legislation.  It  does  not  interfere  with  the  collection 
of  taxes  under  provincial  law,  but  contemplates  distribution  of  an 
insolvents  estate  by  a trustee  under  the  provisions  of  the  Bank- 
ruptcy Act,  subject,  however,  to  the  provisions  of  provincial  law. 

That  was  the  opinion  of  Orde'  J.,  in  Re  Cecilian  Co.  Ltd.,  supra, 
and  the  Court  of  Appeal,  in  confirming  that  decision,  interpreted 
sec.  51(6)  as  clearly  intended  to  preserve  to  municipal  corpora- 
tions their  liens  in  respect  of  taxes  and  their  right  to  collect  them 
in  accordance'  with  the  provisions  of  any  provincial  law. 

Since  the  1922  amendment  there  have  been  numerous  Ontario 
decisions  dealing  with  the  right  of  priority  for  taxes  due  to 
municipalities  under  provincial  legislation:  see  Be  Laurance 

(1923),  55  O.L.R.  196,  4 C.B.R.  349;  Be  Crifstal  (1926),  59  O.L. 
R.  44;  Be  Electrical  Fittings  and  Foundrif  Co.  Ltd.  (1926),  58  0. 
L.R.  364;  Bimrdale  Garage  Ltd.  v.  Village  of  Norwich  (1923)  , 53 
O.L.R.  497;  Be  Decker’s  Delicatessen  (19'24),  56  O.L.R.  140,  5 
C.B.R.  208;  Be  Adams  Shoe  Co.  Ltd.  (1923),  54  O.L.R.  625,  4 
C.B.R.  375. 

I am  also  of  opinion  that  coincident  with  bankruptcy,  both 
subsec.  11  as  amended  in  1922,  and  sec.  51(6)  of  the  Bankruptcy 
Act,  take  effect,  and  that,  if  there  is  personal  property  in  the  hands 
of  a trustee  which  if  it  were  in  the  debtor’s  hands  would  be  liable 
to  seizAire  for  taxes,  the  moment  a tax  collector  gives  notice  to  a 
trustee  in  bankru])tcv,  the  funds  in  the  trustee’s  possession  arc 
made  liable  to  satisfy  the  claim  of  a municipality,  and  the  trustee 


must  pay  to  the  municipality,  to  the  extent  of  such  funds,  the 
amount  clue  to  it,  in  preference  and  priority  to  all  other  fees, 
charges,  liens,  or  claims  whatsoever,  and  that,  if  a municipality 
gives  the  notice  under  subsec.  11,  it  is  not  thereafter  obliged  to 
file  proof  of  its  claim  with  the  trustee  as  an  ordinary  creditor. 

The  appeal  will  therefore  be  allowed  with  costs.  The  trustee,  if 
authorised  to  contest  this  appeal,  is  entitled  to  his  costs  payable 
out  of  the  estate. 


[APPELLATE  DIVISION.] 

Baines  v.  Hauman. 

Mechariics’  Liens — Statuto?'y  Dr'awhack — How  Calculated — Mechanics 
and  Wage-Earners  Lien  Act,  R.8.0.  1914,  ch-  I40,  sec.  12 — Pro- 
visions of  Contract  between  Oivner  and  Contractor — Extras — Costs 
— Appeal — Discretion  of  Trial  Judge  or  Master — Statutory  Maxi- 
mum. 

The  percentage  required  by  sec.  12  of  the  Mechanics  and  Wage-Earners 
Lien  Act,  R.S.O.  1914,  ch.  140,  to  be  deducted  and  retained  for  the 
benefit  of  lienholders,  is  to  be  deducted  from  the  payments  agreed 
to  be  made  by  the  owner  to  the  contractor,  under  the  terms  of  the 
contract  between  them;  and  the  percentage  is  to  be  reckoned,  not  on 
the  amount  of  each  payment,  but  upon  the  value  of  the  work  done 
and  materials  furnished  at  the  date  of  the  payment,  calculated  on  the 
basis  of  the  contract  price. 

There  must  be  a payment  due  under  the  contract  for  this  provision  of 
the  statute  to  apply. 

Where  the  contract  price  exceeded  $15,000,  and  progress  certificates  for 
85  per  cent,  of  the  value  of  all  work  and  material,  calculated  in  pro- 
portion to  the  contract  price,  were  to  be  paid  under  the  contract  each 
two  weeks  during  the  progress  of  the  work,  it  was  held,  that  the 
statutory  15  per  cent,  was  not  to  be  calculated  upon  this  85  per  cent., 
but  upon  the  whole  value  of  the  work  and  materials  from  time  to 
time  estimated  in  proportion  to  the  contract  price,  and  to  be  de- 
ducted from  the  amount  of  each  progress  certificate,  and  a similar 
percentage  must  be  received  by  the  owner  when  the  drawback  under 
the  contract  becomes  payable. 

Russell  V.  French  (1897),  28  O.R.  215,  Rice  Lewis  J Son  Ltd.  v.  George 
Rathhone  Ltd.  (1913),  27  O.L.R.  630,  and  Deldo  v.  Gough  Sellers  In- 
vestments Ltd.  (1915B  34  O.L.R.  274,  followed. 

Extras  should,  for  the  purpose  of  calculating  the  15  per  cent.,  be  added 
to  the  value  of  the  work  done  and  materials  furnished. 

QiKcrc,  whether,  in  a mechanic’s  lien  proceeding,  an  appeal  lies  from 
the  decision  of  the  Judge  or  Master  upon  the  question  of  costs. 

The  Master  or  Judge  must  apportion  the  costs,  and  for  that  purpose 
must  ascertain  the  costs  to  which  each  claimant  has  been  actually 
put,  in  order  to  provide  the  foundation  for  a proper  distribution.  In 
this  he  is  entitled  to  the  assistance  of  the  Taxing  Officer,  but  the 
final  discretion  is  vested  in  him  (the  Judge  or  Master). 

The  Court’s  interference  on  appeal  should  be  limited  to  seeing  that  the 
statutory  maximum  is  properly  observed. 
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Appeal  by  the  defeiidantG  the  Loyal  True  Blue  and  Orange 
Home  (owners)  and  cross-appeal  by  the  plaintiffs  (as  to  costs) 
from  the  judgment  of  an  Assistant  blaster  in  a mechanic’s  lien 
proceeding. 

December  8 and  9,  1926.  The  appeal  Avas  heard  by  Mulock^ 
C.J.O.,  Magee,  Hodgixs,  Ferguson,  and  Smith,  JJ.A. 

IF.  D.  McPherson,  K.C.,  for  the  defendants  the  owners. 

R.  R.  Rohertsoih,  K.C.,  and  G.  C.  Calvin,  for  Griffiths,  a lien- 
holder. 

E.  P.  Brown,  K.C.,  for  the  plaintiff's,  lienholders. 

J.  H.  Maughton,  for  wage-earners. 

February  28.  The  judgment  of  the  Court  Avas  read  by 
Hodgixs,  J.A.  : — The  substantial  appeal  by  the  OAvners  is  that  the 
statutory  draAvback,  directed  by  sec.  12  of  the  Mechanics  and  Wage- 
Earners  Lien  Act,  R.S.O.  1914,  ch.  140,  to  be  deducted  and  re- 
tained, has  been  AA^rongly  calculated.  The  contract  Avas  entered 
into  before  the  Mechanics  and  Wage-Earners  Lien  Act  of  1923  was 
passed,  and  is  gOA’erned  by  the  ReAused  Statute  of  1914. 

It  has  been  authoritatively  settled  by  a long  line  of  cases,  from 
Russell  V.  French  (1897),  28  O.R.  215,  to  Rice  Leivis  & Son  Ltd.  v. 
George  Rathbone  Ltd.  (1913),  27  O.L.R.  630,  that  (1)  the  per- 
centage required  to  be  deducted  and  retained  for  the  benefit  of  lien- 
holders is  to  be  deducted  from  the  payments  agreed  to  be  made  by 
the  OAvner  to  the  contractor,  under  the  terms  of  the  contract  between 
them,  and  (2)  the  percentage  to  be  deducted  and  retained  out 
of  such  payments  is  to  be  reckoned,  not  on  the  amount  of  each 
payment,  but  upon  the  value  of  the  Avork  done  and  materials  fur- 
nished at  the  date  of  the  payment,  calculated  on  the  basis  of  the 
contract  price.  This  folloAvs  the  Avording  of  the  statute  (sec.  12'*' 
of  R.S.O.  1914,  ch.  140). 

* 12. — (1)  In  all  cases  the  person  primarily  liable  upon  any  con- 
tract under  or  by  virtue  of  which  a lien  may  arise  shall,  as  the  Avork 
is  done  or  materials  are  furnished  under  the  contract,  deduct  from  any 
payments  to  be  made  by  him  in  respect  of  the  contract,  and  retain  (for 
a period  of  thirty  days  after  the  completion  or  abandonment  of  the 
contract  tAventy  per  cent,  of  the  value  of  the  work,  service  and  mater- 
ials actually  done,  placed  or  furnished  as  mentioned  in  section  6,  and 
such  value  shall  be  calculated  on  the  basis  of  the  contract  price,  or  if 
there  is  no  specific  contract  price,  then  on  the  basis  of  the  actual  value 
of  the  work,  service  or  materials. 

(2)  Where  the  contract  price  or  actual  value  exceeds  $15,000,  the 
amount  to  be  retained  shall  be  fifteen  per  cent,  instead  of  twenty  per 
cent. 

(3)  The  lien  shall  be  a charge  upon  the  amount  directed  to  be 
retained  by  this  section  in  favour  of  subcontractors  whose  liens  are 
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There  must  be  a payment  due  under  the  contract,  as  is  pointed 
out  in  Deldo  v.  Gough  tiellers  Investments  Ltd.  (1915),  34  O.L.K. 
274,  for  this  provision  of  the  statute  to  apply. 

In  this  case  the  relevant  provision  of  the  contract  is  art.  8, 
which  reads  as  follows: — 

‘^Article  8 : The  owner  shall  pay  to  the  contractor  for  mat-erials 
furnished  and  the  work  performed  by  the  contractor  under  this 
agreement  the  sum  of  $197,666,  subject,  however,  to  the  additions 
and  deductions  (if  any)  proper  to  be  made  pursuant  to  this  agree- 
ment, and  payment  shall  be  made  (but  only  upon  certificates  signed 
by  the  architect)  in  the  manner  following:  on  the  1st  and  15th 
day  of  each  month  during  the  progress  of  the  work,  80  per  cent, 
of  the  value,  calculated  in  proportion  to  the  total  contract  price, 
of  all  work,  service  and  materials  actually  done,  placed,  or  fur- 
nished by  the  contractor  (whether  actually  worked  into  the  build- 
ing or  not),  including  extras,  shall  be  paid  to  the  contractor; 
provided,  however,  that  where  the  contract  price  exceeds  $15,000, 
85  per  cent,  of  such  value,  calculated  in  proportion  to  the  total  con- 
tract price,  shall  be  paid,  and  the  remaining  20  per  cent,  or  15 
per  cent.,  as  the  case  may  be,  of  such  value  shall  he  paid  within 
35  days  after  the  completion  of  the  work  included  in  this  con- 
tract.^^ 

It  was  argued  that  as  only  85  per  cent,  of  the  value  of  all  work 
and  material,  calculated  in  proportion  to  the  contract  price,  was 
to  be  the  amount  payable  under  the  contract  each  two  weeks  dur- 
ing its  progress,  the  statutory  15  per  cent,  was  therefore  to  be  calcu- 
lated upon  it,  i.e.,  15  per  cent,  of  85  per  cent.  This  is  not  correct. 
The  15  per  cent,  retained  under  art.  8 is  deducted  by  the  agreement 
of  the  parties,  and  is  not  payable  till  35  days  after  completion.  It 
is  the  owner’s  security  against  failure  to  complete  or  other  loss  or 
damage,  but  is  of  course,  when  payable,  subject  to  a deduction  for 


derived  under  persons  to  whom  such  moneys  so  required  to  be  retained 
are  respectively  payable. 

(4)  All  payments  up  to  eighty  per  cent.,  or  eighty-five  per  cent, 
where  the  contract  price  or  actual  value  exceeds  $15,000,  of  such  price 
or  value  made  in  good  faith  by  an  owner  to  a contractor,  or  by  a con- 
tractor to  a sub-contractor,  or  by  one  sub-contractor  to  another  sub- 
contractor, before  notice  in  writing  of  such  lien  given  by  the  person 
claiming  the  lien  to  him,  shall  operate  as  a discharge  pro  tanto  of  the 
lien. 

(5)  Payment  of  the  percentages  required  to  be  retained  under 
subsections  1 and  2 may  be  validly  made  so  as  to  discharge  all  liens  or 
charges  in  respect  thereof  after  the  expiration  of  the  period  of  thirty 
days  mentioned  in  subsection  1 unless  in  the  meantime  proceedings 
have  been  commenced  to  enforce  any  lien  or  charge  against  such  per- 
centage as  provided  by  sections  23  and  24. 
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the  benefit  of  lienholders  under  sec.  12.  It  is  quite  true  that,  as 
the  progress  certificates  are  based  on  the  value  of  the  work,  etc., 
the  15  per  cent,  to  be  deducted  in  them  is  a percentage  exactly 
equivalent  to  the  statutory  drawback.  But  this  is  merely  a coin- 
cidence. The  deduction  of  the  15  per  cent,  in  the  progress  certi- 
ficates agreed  to  under  the  contract  is  a private  bargain  between 
the  owner  and  the  contractor,  the  effect  of  which  is  that  only  85 
per  cent,  of  the  value  of  the  work  done,  etc.,  is  to  be  paid  over  to 
the  contractor,  and  it  is  out  of  this  payment  that  the  owner  must 
reserve  15  per  cent,  as  a fund  for  lienholders.  But  this  15  per 
cent,  is  calculated  upon  the  whole  value  of  the  work,  etc.,  from 
time  to  time  estimated  in  proportion  to  the  contract  price,  and  not 
upon  that  value  less  the  owner’s  15  per  cent.  This  was  early  ex- 
pressed by  Rose,  J.,  in  Bussell  v.  French,  28  O.R.  at  p.  220: — 
The  owner  being  willing  that  the  contractor  should  receive 
the  stipulated  percentage,  and  that  no  part  of  the  same  should  be 
retained  as  security,  the  statute  takes  from  such  percentage  twenty 
])er  cent,  of  the  value  of  the  work,  and  sets  it  apart  as  a fund  for 
the  lienholders  . . . and  thereafter  it  is  available  for  them 

only,  and  not  as  a fund  to  which  the  owner  can  resort  as  security 
against  or  to  make  good  any  loss  occasioned  by  the  non-completion 
of  the  contract.” 

In  Rice  Lewis  T Son  Lid.  v.  George  Bathhone  Ltd.,  27  O.L.R. 
630,  .Meredith,  J.A.  (now  C.J.C.P.),  expresses  the  matter  very 
clearly  in  the  following  extract  from  his  judgment  at  pp.  631,  632, 
and  deals  as  well  with  the.  owner’s  drawback: — 

Under  the  contract  in  question,  eighty  per  cent,  of  the  value 
of  the  work  done,  to  be  estimated  at  contract  prices,  was  to  be 
})aid,  from  time  to  time,  on  progress  certificates,  by  the  owner  to 
tlie  contractors;  and  a very  considerable  sum  became  thus  payable 
to  them;  which,  if  it  had  not  been  ])aid,  they  could  have  recovered 
iji  a'li  action,  except  as  to  ‘ twenty  per  cent.’  of  it,  which  the  Act 
required  the  owner  to  retain  for  the  benefit  of  others  who  were 
])uttiiig  their  labour  and  building  materials  into  his  building,  and 
might  have  liens  for  them. 

“To  the  extent,  then,  of  twenty  ]>er  cent,  on  these  payments, 
at  least.  1 would  have  thought  it  obvious  that  the  owner  is  liable 
to  lienholders  : and  if,  over  and  above  the  amount  of  these  ])rogress 
certilicates,  any  sum  ever  hecaune  ])ayable  by  the  owner  to  the  con- 
tractors, twenty  j)er  cent,  of  that  also  is  available  to  lieidiolders.” 

It  was  also  contended  that  the  extras.  $2,028.33,  were  not  j)ro- 
f)orly  done,  and  in  any  case  should  not  be  added  to  the  value  of  the 
work  done.  etc.  The  Assistant  "Master  took  a large  volume  of 
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evidence  and  says  tJiat  tliere  was  “little  ditfereiice  as  to  these 
extras/^  Nor  did  1 hear  ajiything  that  would  lead  me  to  think 
he  was  wrong  or  had  not  proceeded  on  proper  evidence.  But  whe'ii 
done  they  became  part  of  the  work,  etc.,  the  value  of  which  had  to 
be  ascertained  for  the  purpose  of  (‘alculatijig  the  lo  ])er  cent.,  and 
they  are  so  treated  in  the  contract. 

The  appeal  of  the  owners  fails  and  must  he  dismissed  witli 
costs  payable  to  the  parties  appearing,  except  the  wage-earners. 

As  to  the  cross-appeal  by  the  plaintiffs,  lieidiolders,  on  the 
question  of  costs,*  if  such  an  appeal  lies,  as  to  which  1 have  doubts, 
it  seems  clear  that  the  Master  or  Judge  trying  the  case  must  appor- 
tion them,  and  that  the  aggregate  of  the  costs  of  all  parties  must 
not  exceed  25  per  cent,  of  the  total  amount  awarded  to  the  plain- 
tiffs and  successful  lienholders. 

They  are  not  necessarily  to  amount  to  that  sum.  In  determin- 
ing the  proportion,  the  costs  to  which  each  claimant  has  been  actu- 
ally put  should  be  ascertained  so  as  to  provide  the  foundation  for 
a proper  distribution.  In  this  the  Master  or  Judge  is  entitled  to 
the  assistance  of  the  Taxing  Officer,  but  the  result  of  the  latter’s 
findings  are  not  binding  or  conclusive  on  the  Master  or  Judge,  in 
whom  the  final  discretion  is  vested.  Our  power  to  interfere  should, 
I think,  be  limited  to  seeing  that  the  statutory  maximum  is  properly 
observed.  The  total  costs  allowed  are  $3,556.30,  the  largest  part 
of  which  goes  to  those  to  whom  the  conduct  of  the  litigation  was 
entrusted,  while  $1,107.75  was  distributed  between  13  claimants, 
the  plaintiffs  being  given  $171,  which  is  the  largest  amount  ap- 
portioned to  any  of  the  13  claimants. 

This  appeal  should  also  be  dismissed,  but  without  costs,  as 
leave  to  bring  it  appears  to  have  been  given. 

Appeal  and  cross-appeal  dismissed. 


[APPELLATE  DIVISION.] 

Globe  & Butoebs  Tike  Insukaxce  Go.  v.  Tbuedell. 

Insurance  (Fire) — Under-insured  Property — Payment  hy  Insurer  of 
Slu7)i  Assured — Claim  of  Assured  against  Corporation  Alleged  to 
have  l)y  Neglige7icc  Caused  Fire  — Conipronvise  of  Claini  after 
Action  Brought— Bona  Fides—^uhrogat ion— Extent  of  Boetrine— 
“Subrogation  pro  Tanto^' — Ontario  Insurance  Act,  PJ2P  sec.  02, 
eonditi07i  2//. 

The  judgment  of  Louie.  J.,  59  O.L.R.  444,  was  reversed. 

Held,  that  it  is  only  in  a case  where  the  insurance  moneys  paid  are 
sufficient  to  cover  the  whole  fire  loss  that  the  insurer  is  subrogated 
to  the  rights  and  remedies  of  the  assured. 

* See  secs.  42-46  of  R,S.O.  1914,  ch.  140. 
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The  notion  that  upon  payment  of  a part  only  of  a loss  by  an  insurer 
there  is  subrogation  pro  tanto  rests  upon  a misapprehension  of  the 
foundation  and  extent  of  the  doctrine. 

The  defendant  was  the  master  of  the  action  he  had  commenced  against 
the  wrongdoer  to  recover  damages  for  his  loss  by  fire  occasioned  by 
the  wrongful  act;  lack  of  diligence  or  lack  of  bona  -fides  not  having 
been  established,  the  settlement  of  the  action  made  by  him  could  not 
be  impugned;  and  the  plaintiffs  were  not  entitled  to  recover. 

Review  of  the  authorities. 

National  Fire  Insurance  Co.  v.  McLaren  (1886),  12  O.R.  682,  approved. 
Hutton  V.  Toronto  Railway  Co,.  (1919),  45  O.L.R.  550,  explained. 

Per  Hodgins,  J.A.,  remarks  upon  the  difficulty  of  construction  of  statu- 
tory condition  24,  Ontario  Insurance  Act,  1924,  14  Geo.  V.  ch.  50, 
sec.  92. 

[In  this  case  no  argument  was  based  upon  that  condition.] 

An  appeal  by  the  defendant  from  the  judgment  of  Logie,  J., 
59  O.L.R.  dd4. 

December  10^  1926.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  Ferguson,  and  Smith,  JJ.A. 

T.  J.  Eigne y,  K.C.,  for  the  appellant,  contended  that  the  plain- 
tiffs had  waived  their  rights  in  consenting  to  allow  the  appellant 
to  bring  action  against  the  Corporation  of  the  County  of  Frontenac. 
The  appellant  ivas  entitled  to  compromise  that  action  and  the 
plaintiffs  had  no  right  of  subrogation.  The  onus  was  upon  the 
plaintiffs  to  shew  that  the  county  corporation  was  liable  to  the 
appellant  and  that  the  action  of  the  appellant  against  that  cor- 
poration should  not  have  been  compromised..  Reference  to  Por- 
ter’s Laws  of  Insurance,  7th  ed.,  p.  241 ; Stone’s  Insurance  Cases 
(1914),  p.  362;  Halsbury’s  Laws  of  England,  vol.  17,  para.  1025; 
Hutton  V.  Toronto  Railway  Co.  (1919),  45  O.L.R.  550,  59  Can. 
S.C.R.  413;  Canadian  Gas  Co.  v.  Northern  Pipe  Line  Co.  (1923-4), 
24  O.W.N.  618,  25  O.W.N.  536;  CaHellain  v.  Preston  (1883), 
11  Q.B.D.  380;  Comniercml  Union  Assurance  Co.  v.  Lister  (1874), 
L.R.  9 Ch.  483. 

A.  B.  Canninghani,  K.C.,  for  the  plaintiffs,  resjiondents, 
argued  that  the  action  brought  by  the  appellant  against  the  county 
corporation  was  brought  on  behalf  of  himself  and  the  respondents. 
Any  settlement  or  compromise  made  by  him  must  have  been 
made  with  an  eye  to  the  rights  of  the  respondents.  The  appellant, 
by  compromising  that  action  and  releasing  the  county  corporation, 
luid  extinguislied  any  right  of  the  respondents  against  the  county 
corporation.  In  any  event,  tlie  respondents  were  entitled  to  be 
subrogated  to  tlie  rights  of  the  a})pellant  in  the  previous  action. 
CasteUain  v.  Preston,  cited  for  the  appellant,  is  an  entirely  different 
(^ase.  Reference  to  King  v.  Victoria  Insurance  Co.,  1 1896]  A.C. 
250;  Phoenix  Assiirance  Co.  v.  Spooner,  1 1905 J 2 K.R.  753;  Dane 
V.  Mortgage  Jns^irance  Corporation  Ltd.,  [1894]  1 (J.B.  54; 
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West  of  England  Fire  Insurance  Co.  v.  Isaacs,  | 1897]  1 Q.F>. 
226. 


February  28,  1927.  Ferguson,  J.A.  : — Appeal  by  the  defend- 
ant from  a judgment  of  Logie,  J.,  directing  that  the  plaintiffs 
recover  from  the  defendant  certain  moneys  paid  by  the  plaintiffs 
to  the  defendant,  in  respect  of  a fire  loss. 

The  defendant  owns  and  resides  on  a farm  in  the  county  of 
Frontenac,  and  on  his  buildings  and  household  chattels  carried 
policies  of  insurance  with  the  plaintiff  company. 

The  contents  of  the  defendant’s  outbuildings  do  not  appear  to 
have  been  insured,  and  the  insurance  he  carried  on  his  buildings 
was  much  below  their  value. 

On  the  9th  April,  1925,  three  of  the  buildings  insured  by  the 
plaintiffs  and  part  of  the  contents  of  the  defendant’s  residence 
were  destroyed  by  fire. 

The  defendant  furnished  proofs  of  loss,  placing  his  total  loss 
by  reason  of  the  fire  at  $12,200,  and  in  his  proofs  stated  that  the 
fire  had  been  caused  by  a spark  from  a steam  road  roller  owned 
and  operated  by  the  Corporation  of  the  County  of  Frontenac. 

The  total  insurance  carried  by  the  defendant  on  his  three  out- 
buildings insured  by  the  plaintiffs  amounted  to  only  $1,300,  and 
after  investigation  the  plaintiffs  on  the  8th  June,  1925,  paid  the 
defendant  the  sum  of  $1,346  in  satisfaction  of  his  claim  against 
them,  the  extra  $46  being  for  loss  on  contents  of  the  defendant’s 
residence. 

Before  paying  the  claim  of  the  defendant,  the  plaintiffs,  through 
their  local  agent  at  Kingston,  asked  the  defendant  to  sign  a docu- 
ment, reading  as  follows  : — 

“ Subrogation  Receipt. 

Received  of  the  Globe  & Rutgers  Fire  Insurance  Company, 
by  the  hands  of  of  the  sum  of 

dollars,  being  in  full  of  all  claims  and  demands  for  loss  and  dam- 
age by  fire  on  the  day  of  , 19  , to  the 

])roperty  insured  by  policy  No.  issued  at  the 

agency  of  the  said  company. 

‘^^And  in  consideration  of  such  payment  the  undersigned  hereby 
assigns  and  transfers  to  the  said  company  each  and  all  claims  and 
demands  against  any  person,  persons  or  ])ropertv,  arising  from  or 
connected  with  such  loss  or  damage  (and  the  said  company  is  sub- 
rogated in  the  place  of  and  to  the  claims  and  demands  of  the 
undersigned  against  said  person,  persons  or  propertv  in  the  prem- 
ises) to  the  extent  of  the  amount  above  named.” 
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The  defendant  refused  to  sign  the  foregoing  receipt,  and  the 
plaintiffs’  local  agent,  by  letter  dated  the  22nd  May,  1925,  reported 
to  the  plaintiff  company  that  the  defendant  had  so  refused,  also  his 
reasons  for  refusing,  and  a statement  of  Avhat  he  said  he  was  will- 
ing to  do.  The  agent’s  letter  reads: — ■ 

Loss  Pols,  1'9869  & 19868 — John  F.  Truedell — Twp,  of  Kingston, 
Your  letter  of  the  20th  inst.  addressed  to  AVm.  Newlands  & 
Son  has  been  handed  to  us  for  attention. 

^‘^The  writer  has  seen  the  assured  several  times,  and  he  thinks, 
without  a doubt,  that  he  has  a claim  against  the  county  council,  but 
this  claim  will  be  considerably  in  excess  of  the  amount  of  the 
insurance  he  carries  with  you.  The  stand  he  takes  is  that  he  is, 
first  of  all,  entitled  to  his  money  from  the  insuring  company,  but 
is  quite  willing  to  have  you  join  with  him  in  his  claim  against  the 
council,  and  if  he  is  successful  in  securing  damages  against  it  to 
an  extent  sufficient  to  cover  his  loss,  which  is  not  taken  care  of  by 
insurance,  then  any  amount  above  shall  go  to  you. 

^Mn  the  meantime  he  feels  that  his  claim  should  be  paid,  and 
in  your  receipt  for  the  money,  if  you  are  able  to  embody  the  condi- 
tions outlined  above,  we  feel  satisfied  the  assured  will  be  quite  will- 
ing to  sign  it,  but  he  will  not  sign  the  attached  receipts,  having 
been  so  instructed  by  his  solicitor. 

Yours  sincerely, 

The  j.  K.  Carroll  Agenev, 

Per  J.  K.  Carroll.” 

On  the  6th  June,  1925,  the  company  sent  a cheque  to  their 
agents,  and  the  agents,  on  the  8th  June,  handed  it  over  to  the  de- 
fendant or  his  solicitors.  On  the  8th  June  the  plaintiffs  wrote  their 
agents,  and  on  the  9th  June  the  agent  wrote  the  defendant’s  solici- 
tors. These  two  letters  are  exhibits  4,  and  read: — 

^^Pols.  No.  19869  and  No.  49868— Truedell. 

^‘^Your  favour  of  the  22nd  instant  to  hand,  in  connection  with 
loss  claim  under  these  ])olicies,  and  we  observe  the  stand  the  assured 
takes,  which  is  quite  satisfactory. 

We  are  agreeable  to  paying  the  claims,  on  tlie  understanding 
tliat  the  assured  is  claiming  against  the  county  the  full  loss  sus- 
tained, without  reference  to  the  insurance,  and  will  let  us  have, 
through  his  lawyers,  a letter  stating  that  in  the  event  of  success  of 
his  case  he  will  reimburse  us  .for  our  loss  payment. 

As  this  is  wholly  equitable,  we  have  no  doubt  whatever  the 
assured  will  be  agreeable,  and  we  accordingly  enclose  loss  cheque  in 
the  sum  of  $1,346  being  $50i0  under  policy  No.  19869  and  $846 
under  policy  No.  19868.  Please,  in  handing  this  over  to  the 
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assurecPs  lawyers,  secure  the  letter  as  above,  protecting  our  inter- 
ests in  the  case  of  the  success  of  the  assured’s  claim  against  the 
county,  and  forward  same  to  us,  otherwise  we  should  not  pay  the 
loss  without  subrogating  the  assured’s  rights  to  the  extent  of  the 
loss  payment.” 

Kingston,  Out.,  June  9th,  1925. 
Messrs.  Rigney  & Hickey,  Barristers, 

Clarence  St., 

City. 

“ Attention  Mr.  Rigney. 

Dear  Sir, — 

^^Re  Loss  under  Pols.  19869-1986S— Truedell. 

When  we  received  the  cheque  from  the  Globe  & Rutgers  Fire 
Insurance  Co.  yesterday  for  the  above  claim,  the  attached  letter 
was  apparently  overlooked  at  the  head  office  of  the  company,  and  we 
would  be  pleased  if  you  will  take  the  contents  of  the  letter  attached 
up  with  Mr.  Truedell  and  let  us  know  the  result.” 

The  evidence  does  not  disclose  that  any  answer  was  made  to 
the  foregoing  letters,  or  that  there  was  any  further  communication 
between  the  parties  or  their  agents  until  about  February,  1926,  at 
which  time  Truedell’s  action  against  the  Corporation  of  the  County 
of  Frontenac  was  about  to  be  tried  at  the  Kingston  sittings  of  the 
Supreme  Court.  At  this  time,  as*  a result  of  negotiations  between 
Truedell  and  the  county,  Truedell’s  claim  was  settled  for  $3,850. 
Before  making  the  settlement,  Truedell  communicated  with  Carroll, 
the  company’s  local  agent  at  Kingston,  and  on  the  2nd  February 
Carroll  wired  the  company  as  follows. — 

Globe  & Rutgers  Ins.  Co.,  Montreal,  Q. 

Re  Policies  19868  and  69.  Truedell  offered  $3,850  in  settle- 
ment by  county  of  $12,000  claim.  Will  accept  provided  no  claim 
made  thereto  by  company.  Loss  much  greater.  Suggest  waiver 
by  company  as  good  business.  Wire  answer  immediately.” 

Tlie  insurance  company’s  answer  (2nd  February,  1926)  reads: — 
^^Loss  Claim  Pol.  19868  & 19869,  Truedell. 

Your  wire  received.  ... 

The  request  by  the  assured  that  we  should  forgo  any  share 
in  settlement  received  by  him  from  the  County  of  Frontenac  is 
most  unjust.  We  are  interested  in  quite  the  same  ])roportion  as 
he  is,  if  the  County  of  Frontenac  are  held  responsible  for  damage 
to  the  assured’s  property.  It  is  quite  clear  the  loss  was  caused  by 
their  negligence  or  they  would  not  be  held  to  pay  Mr.  Truedell  in 
recompense  of  his  loss,  and  it  is  equally  clear  that  we  would  not 
have  had  to  reimburse  the  assured  were  it  not  for  their  negligence. 
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So  that  in  any  settlement  made  the  assured  and  ourselves  have  a 
joint  interest,  and  we  should  share  at  the  very  least  in  any  settle- 
ment received  from  the  county  in  the  proportion  of  our  respective 
losses. 

According  to  our  loss  papers,  the  assured  property  suffered 
to  the  extent  of  $2.o00  under  policy  Xo.  19868,  and,  having  paid 
$500,  our  interest  is  one-fifth  in  this  ease,  and  under  policy  19869 
the  total  loss  sustained  is  $3,74:6,  and  our  proportion  is  $84:6  or 
reduced  to  a fraction  84:6/3746ths  of  whatever  settlement  is  made. 

As  we  have  made  clear  to  you,  in  paying  our  loss  under  these 
policies,  it  was  on  the  understanding  that  the  assured’fe  rights  were 
subrogated  to  us,  and  this  is  the  only  basis  of  settlement  we  can 
agree  to. 

Please  let  us  know  the  whole  status  of  the  matter  and  why 
Mr.  Truedell  is  only  evidently  able  to  secure  a sum  of  $3,850  of 
liis  total  claim. 

Truedell  admits  that  he  made  the  settlement  with  the  county 
after  he  had  received  notice  of  the  insurance  company’s  refusal  to 
agree  to  the  proposal  contained  in  Carroll’s  wire,  and  he  takes  the 
position  that  he  had  the  power  and  right  to  settle  without  the  com- 
pany’s consent,  and  that  the  company  is  not  entitled  to  any  of  the 
moneys  he  received  on  such  settlement,  or  to  a return  of  any  of 
the  moneys  the  company  paid  him,  unless  it  be  made  to  appear 
either  that  he  received  from  the  county  and  the  insurance  company 
a sum  more  than  sufficient  to  pay  his  loss,  or  that  in  making  the 
settlement  with  the  county  he  did  not  act  honestly,  having  regard 
to  the  payment  made  by  the  insurance  company,  and  that,  by  his 
dishonesty,  had  faith,  or  inequitable  disregard  of  the  company’s 
payment,  he  deprived  the  company  of  a right  or  claim  which,  had 
it  been  prosecuted  honestly  and  not  compromised,  would  have 
resulted  in  the  defendant  recovering  from  the  county  his  full  loss 
and  expenses  of  the  litigation. 

The  policy  of  insurance  was  not  put  in  at  the  trial,  and  the 
|)laintiffs’  claim  is  based  upon  the  proposition  that,  by  reason  of  the 
payment  made  to  the  defendant,  they  became  in  equity  subrogated 
to  Truedell’s  rights  against  the  county,  and  that  he  could  not 
settle  without  their  consent. 

The  defendant  says  that  the  plaintiffs  paid  the  insurance  money 
on  a special  contract,  the  terms  of  which  are  set  out  in  Carroll’s 
letter  to  the  plaintiffs,  dated  the  22nd  May,  1925,  and  that  by  the 
terms  of  that  letter  he  was  not  bound  to  proceed  to  trial,  or  not  to 
compromise.  Secondly,  that,  irrespective  of  such  special  contract, 
the  insurance  company  was  not  subrogated  to  his  rights  against 
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the  county,  and  that,  notwithstanding  the  receipt  of  the  insurance 
money,  he,  Truedell,  continued  to  be  the  master  of  the  action  he 
had  commenced  against  the  county,  and  entitled  to  compromise  and 
settle  the  same  as  he  deemed  wise,  so  long  as  he  acted  bond  fide. 

The  defendant’s  good  faith  is  not  questioned  in  the  pleadings, 
and  the  learned  trial  Judge  did  not  find  bad  faith  or  lack  of  bona 
fides,  and  there  is  nothing  on  the  record  going  to  support  a sugges- 
tion that  Truedell  acted  in  bad  faith  or  took  from  the  county  less 
than,  considering  the  possibility  of  not  establishing  liability  and  the 
chances  and  expenses  involved  in  litigation,  he  honestly  and  in  good 
faith  thought  wise  and  prudent  to  accept,  nor  is  there  anything  in 
the  record  to  suggest  that  TruedelRs  loss  by  the  fire  did  not  greatly 
exceed  the  sum  he  had  received  from  the  insurance  company,  or 
that  he  did  not  honestly  believe  that  his  loss  by  the  fire  amounted 
to  $12,000. 

At  the  trial  he  swore  to  such  a loss,  and  his  statement  was  not 
questioned,  and  it  seems  to  me  that  in  such  circumstances  it  is 
impossible  to  find  that  in  making  a settlement  of  a loss  of  $12,000 
for  $5,196  (made  up  of  $1,346  from  the  insurance  company  and 
$3,850  from  the  county),  Truedell  acted  in  bad  faith.  To  my  way 
of  thinking,  the  proper  and  only  inference  is  that  he  had  doubts 
about  establishing  liability. 

The  element  of  fraud  being  eliminated,  it  is,  as  pointed  out  by 
the  late  Sir  John  Boyd  in  National  Fire  hisurance  Co.  v.  McLaren 
(1886),  12  O.R.  682,  at  p.  692,  unnecessary  to  consider  what  would 
have  been  the  rights  of  the  parties  had  the  settlement  not  been 
bond  fide,  and,  as  I understand  the  issues,  leaves  for  consideration 
the  questions : — 

(1)  Was  Truedell  master  of  the  litigation  between  him  and  the 
county,  and  entitled  to  settle  and  compromise  the  same  without  the 
consent  of  the  plaintiff  company? 

(2)  If  Truedell  Avas  master  of  the  litigation  and  entitled  to 
compromise,  must  he  account  to  the  insurance  company  and  pay 
over  to  them  any  part  of  the  moneys  received  on  such  compromise 
or  from  the  company? 

(3)  If  Truedell  Avas  not  entitled  to  settle  or  compromise  Avith- 
out  the  consent  of  the  company,  Avhat  is  the  measure  of  the  com- 
pany’s loss;  is  it  the  amount  they  paid  him  or  can  the  amount  be 
ascertained  Avithout  settling  the  county’s  liability  to  pay  Truedell 
his  full  loss  of  $12,000  ? 

As  I read  his  reasons,  the  learned  trial  Judge  seems  to  have 
been  of  the  opinion  that  because  the  defendant  in  face  of  the 
plaintiffs’  protest  settled  Avith  the  coinity  at  less  than  his  total  loss. 
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and  by  liis  settlement  deprived  the  plaintiffs  of  a right  to  litigate 
with  the  county,  he  improperly  prejudiced  the  plaintiffs,  and  is 
liable  to  them  even  though  in  making  the  settlement  he  did  what 
he  honestly  thought  was  a wise  and  prudent  thing  for  him  to  do 
in  the  circumstances. 

The  learned  Judge,  in  these  circumstances,  directed  that  the 
plaintiffs  should  recover  all  the  moneys  they  had  paid  to  the  defend- 
ant, but  he  did  not  in  his  reasons  indicate  how  he  arrived  at  this 
measure  of  the  defendant’s  liabilty. 

I have,  in  the  light  of  the  argument  of  counsel,  studied  and 
considered  the  cases  cited  by  counsel  and  referred  to  by  the  trial 
Judge,  also  many  of  those  quoted  in  26  Corpus  Juris,  pp.  455-460, 
and  in  Welford  and  Otter-Barry’s  Law  of  Insurance,  2nd  ed.,  pp. 
344  to  354,  and  particularly : Commercial  Union  Assurance  Co.  v. 
Lister  (1874),  L.R.  9 Ch.  483;  and  National  Fire  Insurance  Co. 
V.  McLaren,  12  O.R.  682;  Hutton  v.  Toronto  Railuay  Co., 
45  O.L.R.  550,  59  Can.  S.C.R.  413;  Crown  Bank  v.  London  Guar- 
antee and  Accident  Co.  (1908),  17  O.L.R.  95,  112;  Castellmn  v. 
Preston,  11  Q.B.D.  380;  West  of  England  Fire  Insurance 
Co.  V.  Isaacs,  [1896]  2 Q.B.  377,  [1897]  1 Q.B.  226;  and  I am  of 
opinion  that  these  cases  establish  the  following  propositions: — 

(1)  That  different  considerations  and  a different  line  of  cases 
are  to  be  applied  where  the  insurance  moneys  paid  do  not  cover  the 
fire  loss  from  the  considerations  and  cases  that  are  to  be  applied 
where  the  insurance  moneys  are  sufficient  to  cover  the  whole  fire 
loss. 

(2)  That  it  is  only  in  the  latter  case  that  the  insurers  are  sub- 
rogated to  the  full  rights  and  remedies  of  the  insured. 

(3)  That  to  make  applicable  the  statement  of  my  brother 
Hodgins  in  Hutton  v.  Toronto  Railway  Co.,  quoted  and  relied  on 
by  the  learned  trial  Judge,  that  once  the  right  of  subrogation  has 
arisen  he  (the  insured)  can  do  nothing  to  the  prejudice  of  the 
person  subrogated,”  it  is  necessary  that  the  insured  shall  have 
received  sufficient  to  cover  the  whole  of  his  fire  loss. 

(4)  That  in  cases  where  the  loss  of  the  insured  exceeds  the 
amount  of  the  insurance  moneys  he  has  received,  the  insurers  are 
not  sulu’ogated  to  the  full  rights  of  the  assured  so  as  to  enable  them 
or  the  Courts  to  interfere  with  or  control  the  assured  in  the  prose- 
cution or  settlement  of  his  claim  against  third  parties,  except  to 
require  him  in  prosecuting  or  in  settling  his  claims  against  such 
third  {)arties  to  act  with  diligence  and  in  good  faith,  having  regard 
to  the  fact  that  the  insurers  are  interested. 

(5)  That  if,  acting  in  good  faith,  the  assured  does  make  a 
settlement  bv  reason  of  which  he  has  received  a sum  which,  added 
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to  the  insurance  moneys  paid,  is  more  than  sufficient  wholly  to 
indemnify  him,  he  must  account  for  and  pay  over  to  the  insurers 
the  surplus  moneys  to  the  extent  of  the  payment  they  have  made. 

(6)  That  if  it  be  made  to  appear  that  the  claim  of  the  insured 
was  not  prosecuted  with  diligence  and  that  the  settlement  was  not 
made  in  good  faith — if,  for  instance,  it  appears  that  the  settlement 
was  made  with  the  intent  and  purpose  of  improperly  benefiting  the 
third  party  at  the  expense  of  the  insurers — the  assured  must  make 
good  to  the  insurers  any  loss  occasioned  to  them  by  his  lack  of  good 
faith,  honesty,  and  diligence. 

In  National  Fire  Insurance  Co.  v.  McLaren,  12  O.R.  at  pp.  688, 
691,  and  692,  a case  arising  out  of  partial  insurance,  the  late 
Sir  John  Boyd  made  or  approved  of  the  following  statements : — 
There  can  be  no  such  thing  as  subrogation  to  the  right  of  a 
party  whose  claim  is  not  wholly  satisfied.  The  Court  it  is  said 
cannot  inteTfere  with  his  security  while  part  of  his  debt  remains 
unpaid  . . . the  right  to  subrogation  does  not  arise  until  full 

payment,  satisfaction  or  indemnity  is  provided  for. 

^^The  assured  (in  case  of  partial  insurance)  is  not  clothed  with 
the  full  character  of  trustee  quoad  the  insurance  companies  until 
lie  has  recovered  sufficient  from  the  wrongdoers  to  fully  satisfy  all 
liis  loss  as  well  as  expenses  incurred  in  such  recovery.  In  other 
words,  when  the  assured  is  put  in  a good  a position  by  the  recovery 
from  the  wrongdoer,  as  if  the  damage  insured  against  had  not 
happened,  then  for  any  surplus  of  money  or  other  advantage  recov- 
ered over  and  above  that,  the  insurer  is  entitled  to  be  subrogated 
into  the  right  to  receive  that  money  or  advantage  to  the  extent  of 
the  amount  paid  under  the  insurance  policies.” 

^ ■ Between  the  assured  and  his  underwriter  the  former  is  only 
liound  to  good  faith  and  reasonable  diligence.  If  the  underwriter 
pays  the  loss,  he  is  subrogated  to  the  rights  of  the  assured  against 
third  persons.  If  the  assured  recovers  of  the  others  he  must  give 
credit  for  *the  amount  recovered,  and  if  he  fraudulently  refuses  to 
prosecute  and  attempts  to  release  a trespasser,  he  must  still  give 
(-redit  for  all  that  he  might  have  recovered.  . . . But  it  does 

not  follow  that  the  judgment  recovered  by  the  assured  against  the 
trespasser  is  conclusive  evidence  of  the  amount  of  the  loss.  Try  it 
in  the  reverse  case,  and  suppose  the  decree  not  to  have  been  satis- 
fied, without  any  fault  on  the  part  of  the  assured,  would  it  be  evi- 
dence against  the  underwriter  of  the  amount  of  the  loss?  Or 
would  a compromise  effected  in  good  faith  and  with  reasonable  dili- 
gence discharge  the  insurer?  ...  It  is  0[)en,  as  I have  said,  to 
the  respondents  (tlie  insurers)  to  shew  that  the  libellant  (assured) 
might  have  recovered  more  by  due  diligence,  but  in  tbe  absence  of 
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any  such  allegation  or  proof  ...  I cannot  admit  it  as  a bar.” 
Applying  these  propositions  of  law  to  the  facts  of  this  case,,  and 
having  in  mind  particularly  the  amount  of  the  defendant’s  loss, 
the  amount  of  the  insurance  paid,  and  the  fact  that  lack  of  dili- 
gence or  ^bona  fides  is  not  established,  I am  of  opinion  that  the 
learned  trial  Judge  failed  to  distinguish  between  the  rights,  duties, 
and  obligations  wliich  arise  in  a case  where  the  insurance  moneys 
paid  fully  compensated  the  insured,  and  the  rights,  obligations,  and 
duties  ’which  arise  where  the  insurance  moneys  do  not  fully  com- 
pensate the  insured ; also  that  in  the  circumstances  of  this  case  the 
defendant  was  the  master  of  the  action  he  had  commenced  against 
the  County  of  Frontenac,  and  entitled  to  settle  if  he  acted  bond  fide, 
and,  his  lack  of  bona  fides  not  being  established,  and  he  not  hav- 
ing received  sufficient  to  compensate  him  for  his  loss,  the  plaintiffs’ 
action  fails,  and  the  appeal  must  be  allowed,  and  the  action  dis- 
missed, both  with  costs. 


Mulock,  C.J.O.,  and  Magee  and  Smith,  JJ.A.,  agreed  with 
Ferguson,  J.A. 

Hodgixs,  J.A. : — I think  the  judgment  in  this  case  must  be 
reversed. 

Anyone  can  protect  himself  or  his  property  from  injury  by  a 
wrongdoer  by  insuring  against  the  happening  of  such  an  act.  This 
enables  him  to  realise  from  the  insurers  the  whole  or  part  of  his 
claim  against  the  wrongdoer  if  he  has  covered  the  exact  cause  of 
his  loss.  Payment  by  the  insurers  gives  them  certain  rights,  one  of 
which  is  called  subrogation.  In  the  Hutton  case.  45  O.L.R.  550, 
subrogation  was,  under  subsec.  3 of  sec.  9 of  the  Workmen’s  Com- 
pensation Act,  4 Geo.  V.  ch.  25,  to  be  for  the  whole  of  the  work- 
man’s claim,  and  arose  upon  his  election  to  make  demand  upon  the 
Compensation  Board.  In  such  a case,  under  that  subsection,  any 
sum  recovered  in  the  workman’s  name  by  the  Board  betaine  their 
pro])erty.  It  is  by  reason  of  the  fact  that  the  demand  and  election 
involved  the  claim  of  the  workman  to  its  full  extent  that  it  was 
correct  to  say  in  that  case  that  ^^once  the  right  of  subrogation  has 
arisen,  be  (the  workman)  can  do  nothing  to  prejudice  the  person 
subrogated,”  and  that  the  respondent’s  cause  of  action  is  not 
divested,  it  exists  in  him,  but  if  enforced  by  him  it  must  be  for  the 
benefit  of  the  Board  if  he  signs  an  election.”  The  notion  that  upon 
payment  of  part  only  of  a loss  by  an  insurance  company  there  is 
subrogation  pro  tanto  rests  upon  a misapprehension  of  the  founda- 
tion and  extent  of  this  doctrine  which  has  been  formulated  by  such 
eminent  Judges  as  Lord  Cairns,  Brett  and  Thesiger,  L.JJ. 
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In  Simpson  v.  Thomson  (1877),  3 x4pp.  Gas.  279,  at  p.  284, 
Lord  Cairns,  L.C.,  said : — 

I know  of  no  foundation  for  the  right  of  underwriters,  except 
the  weR-known  principle  of  law,  that  where  one  person  has  agreed 
to  indemnify  another,  he  will,  on  making  good  the  indemnity,  be 
entitled  to  succeed  to  all  the  ways  and  means  by  which  the  person 
indemnified  might  have  protected  himself  against  or  reimbursed 
himself  for  the  loss.  It  is  on  this  principle  that  the  underwriters 
of  a ship  that  has  been  lost  are  entitled  to  the  ship  in  specie  if  they 
can  find  and  recover  it;  and  it  is  on  the  same  principle  that  they 
can  assert  any  right  which  the  owner  of  the  ship  might  have  asserted 
against  a wrongdoer  for  damage  for  the  act  which  has  caused  the 
loss.” 

It  is  also  clearly  expressed  in  Castellam  v.  Preston,  11  Q.B.D. 
380,  by  Brett,  L.  J.,  at  pp.  386,  387,  and  388 : — 

The  very  foundation,,  in  my  opinion,  of  every  rule  which  has 
been  applied  to  insurance  law  is  this,  namely,  that  the  contract  of 
insurance  contained  in  a marine  or  fire  policy  is  a contract  of 
indemnity,  and  of  indemnity  only,  and  that  this  contract  means 
that  the  assured,  in  case  of  a loss  against  which  the  policy  has  been 
made,  shall  be  fully  indemnified,  but  shall  never  be  more  than  fully 
indemnified. 


^‘^That  doctrine”  (subrogation)  ‘‘does  not  arise  upon  any  of  the 
terms  of  the  contract  of  insurance;  it  is  only  another  proposition 
which  has  been  adopted  for  the  purpose  of  carrying  out  the  funda- 
mental rule  which  I have  mentioned,  and  it  is  a doctrine  in  favour 
of  the  underwriters  or  insurers  in  order  to  prevent  the  assured  from 
recovering  more  than  a full  indemnity;  it  has  been  adopted  solely 
for  that  reason.  It  is  not,  to  my  mind,  a doctrine  applied  to  insur- 
ance law  on  the  ground  that  underwriters  are  sureties.  Under- 
writers are  not  always  sureties.  They  have  rights  which 
sometimes  are  similar  to  the  rights  of  sureties,  but  that 
again  is  in  order  to  prevent  the  assured  from  recovering  from 
them  more  than  a full  indemnity.  But  it  being  admitted  that  the 
doctrine  of  subrogation  is  to  be  applied  merely  for  the  purpose  of 
preventing  the  assured  from  obtaining  more  than  a full  indemnity, 
the  question  is,  whether  that  doctrine  as  applied  in  insurance  law 
can  be  in  any  way  limited.” 

He  then  discusses  whether  tin's  right  is  confined  to  cases  where 
there  is  a contract  or  a right  of  action,  and  points  out  in  these 
words  wliy  it  cannot  l)e  so  restricted  (pp.  389  and  390)  : — 

“In  like  manner  if  upon  the  happening  of  a tort  the  tort  is 
16 60  O.L.K. 
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immediately  made  good  by  the  tort  feasor,  then  the  right  of  action 
is  gone;  there  is  no  right  of  action  existing  into  which  the  insurer 
can  be  subrogated.  It  will  be  said  that  there  did  for  a moment 
exist  a right  of  action  in  favour  of  the  assured,  into  which  the 
insurer  could  have  been  subrogated.  But  he  cannot  be  subrogated 
into  a right  of  action  until  he  has  paid  the  sum  insured  and  made 
good  the  loss.  Therefore  innumerable  cases  would  be  taken  out  of 
the  doctrine,  if  it  were  to  be  confined  to  existing  rights  of  action. 
And  I go  further  and  hold  that  if  a right  of  action  in  the  assured 
has  been  satisfied,  and  the  loss  has  been  thereby  diminished,  then, 
although  there  never  was  nor  could  be  any  right  of  action  into 
which  the  insurer  could  be  subrogated,  it  would  be  contrary  to  the 
doctrine  of  subrogation  to  say  that  the  loss  is  not  to  be  diminished 
as  between  the  assured  and  the  insurer  by  reason  of  the  satisfaction 
of  that  right. 

In  this  last  paragraph  the  learned  Lord  Justice  is  alluding  to 
the  appiicaiion  oi  the  aoctrme  of  subrogation  to  cases  where  the 
insured  has  recovered  his  loss  from  the  tort  feasor  and  has  also 
been  paid  by  the  insurer.  This  situation  he  makes  more  clear  in 
another  part  of  his  judgment,  where  he  refers  to  Darrell  v.  Tih- 
bills  (1880),  5 Q.B.D.  560,  567  (in  which  he  had  taken  part).  He 
says : — 

It  seems  to  me  that  in  Dcorrell  v.  Tihbits  the  insurers  were 
;iot  subrogated  to  a right  of  action  or  to  a remedy.  They  were  not 
subrogated  to  a right  to  enforce  the  remedy,  but  what  they  were 
subrogated  into  was  the  right  to  receive  the  advantage  of  the 
remedy  which  had  been  applied,  whether  it  had  been  enforced  or 
voluntarily  administered  by  the  person  who  was  bound  to  admin- 
ister it.  That  seems  to  me  to  be  the  doctrine.” 

From  the  foregoing  it  is  clear  that  subrogation  embraces  both 
succession  to  the  rights  and  remedies  possessed  by  the  insured 
against  the  contractor  or  tort  feasor  and  also  to  the  right  to  demand 
from  the  insured  the  money  paid  over  to  him  by  the  insurer  where 
satisfaction  has  been  received  by  him  from  those  directly,  indi- 
rectly, or  ])rimarily  responsible.  See  Phoenix  Assurance  Co.  v. 
Spooner,  [ 1905]  2 K.B.  753  ; West  of  England  Fire  Insurance  Co. 
v.  Isaacs,  f'1897'l  1 Q.B.  226,  and  Assicurazioni  Generali  de  Trieste 
V.  Empress  Assurance  Corporation  Ltd.,  fl907]  2 Iv.  B.  814. 

Before  tins  succession  can  take  place,  the  debt  or  claim  must 
in  the  first  case  be  ])aid  in  full  by  the  insurer,  and  in  the  second 
by  those  ])riinarily  resnonsible.  As  said  bv  Bovd  ('.,  in  Xalional 
Fire  Tnsnntnre  Co.  v.  McLaren.  12  O.E.  682,  and  ^loss,  C.J.O.,  in 
Crown  P>anl'  v.  London  Gnaranlee  and  AcridenI  Co..  17  O.L.E. 


ONTAKIO  LAW  liEPOKTS. 


239 


LX.J 


95 j it  is  on  payment  of  the  loss  or  the  debt,  as  the  case  may  be,  in 
full,  that  the  right  of  subrogation  arises,  because  then  the  creditor 
has  received  full  indemnity.  He  holds  the  money  of  the  insurer, 
who  has  then  the  right,  as  pointed  out  by  Brett,  L.J.,  to  receive  the 

advantage  of  the  remedy  against  the  contractor  or  tort  feasor 
‘Svhich  has  been  applied  by  the  insured. 

^^Where  the  contract  of  insurance  and  the  contract  with  the 
third  party  cover  identically  the  same  subject-matter,  the  assured 
has  no  right  to  more  than  an  indemnity:’^  per  Thesiger,  L.J.,  in 
Darrell  v.  Tihhitts,  5 Q.B.D.  at  p.  567.  It  must  be  the  whole  debt, 
and  not  merely  a part  of  the  debt  or  claim,  because,  so  far  as  the 
insurer  is  concerned,  until  the  whole  is  satisfied  ah  extra  the 
moneys  paid  by  the  insurer  are  properly  paid  by  way  of  indemnity 
under  the  insurance  contract.  Where  part  payment  only  has  been 
made  by  way  of  partial  indemnity,  the  insurer  so  paying  is  not 
subrogated  pro  tanto,  and  can  only  become  entitled  to  a return  of 
his  money  if  and  when  the  creditor  has  received  from  another 
source  payment  in  full.  This  right  to  recover  back  a partial  pay- 
ment by  the  insurer  is  a form  of  subrogation,  and  it  depends  upon 
the  principle  resorted  to  in  all  cases,  which  when  applied  requires 
that,  as  soon  as  the  debt  or  claim  against  which  the  indemnity 
exists  is  satisfied,  money  recovered  or  received  by  way  of  indemnity 
against  part  of  the  loss  or  claim  must  be  returned. 

There  is  always  a chance  of  bad  faith  or  negligence  in  such  a 
case  as  the  one  at  bar.  But,  if  the  settlement  of  a claim,  still 
doubtful  in  respect  to  the  liability  for  it,  or  as  to  the  amount  which 
may  reasonably  be  recovered,  is  made  in  good  faith,  so  that  less 
than  the  whole  loss  is  recovered,  there  is  no  unfairness  in  holding 
that  the  insurer  who  agreed  to  indemnify  to  a limited  amount 
should  be  compelled  to  carry  out  his  contract.  If  he  makes  out  a 
case  that  the  insured  in  mala  fides  has  failed  or  neglected  to  realise 
his  full  claim  from  the  person  primarily  liable,  or  has  released  his 
claim  upon  him,  then  the  insurer  is  entitled  to  recover  from  the 
insured  the  amount  by  wliich  he  has  been  demnified  by  such  wrong- 
ful act. 

No  proof  exists  in  this  case  that  the  defendant  maid  fide  made 
a settlement  for  less  than  his  full  loss.  The  claim  was  a doubtful 
one  and  presented  many  elements  rendering  full  success  proble- 
matical, and  the  compromise  may  well  be  upheld  as  hand  fide.  See 
on  this  point  Norfhern  Pipe  Line  Co.  v.  Canadian  Gas  Co.,  in  the 
Privy  Council,  [1924]  4 H.L.P.  1111. 

I would  allow  the  appeal  and  dismiss  the  action,  both  with 
costs. 
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As  mentioned  by  my  brother  Ferguson,  the  policy  of  insurance 
was  not  put  in  at  the  trial  and  no  argument  was  based  on  it,  or  on 
the  Insurance  Act  of  1924,  14  Geo.  V.  ch.  50,  sec.  92,  and  the  fol- 
lowing statutory  condition  (24)  contained  in  that  section:  The 

insurer  may  require  from  the  insured  an  assignment  of  all  right 
of  recovery  against  any  other  party  for  loss  or  damage  to  the  extent 
that  payment  therefor  is  made  by  the  insurer.” 

In  consequence,  the  judgment  of  this  Court  deals  wholly  with 
the  right  of  subrogation  and  not  with  the  right  arising  out  of  such 
an  assignment  as  appears  to  be  contemplated  by  the  statutory  con- 
dition. That  condition  is  difficult  to  construe  in  any  useful  way. 
It  adds  nothing  to  the  right  of  the  insurer  to  be  subrogated  if  he 
has  paid  the  full  amount  of  the  loss,  while  if  it  purports  to  assign 
pro  tanio  only  a right  to  sue,  it  will,  among  other  difficulties,  only 
avail  the  insurer  in  case  the  right  to  sue  exists  when  the  assignment 
is  made  or,  if  the  claim  is  in  tort,  it  may  be  found  to  convey  noth- 
ing: Defries  Y.  Milne,  [1913]  1 Ch.  98. 

But,  as  this  condition  was  not  set  up  nor  any  claim  based  on 
it  put  forward,  it  is  not  necessary  to  discuss  its  effect. 


Appeal  allowed. 


[APPELLATE  DIVISION.] 


1927.  Imperial  Varnish  and  Colour  Co.  Ltd.  v.  City  of  Toronto. 

Feb.  28. 

Municipal  Corporations — Special  Statutory  Powers — Diverting  Course 
of  River — Filling  up  Marsh  Lands  — Grading  of  Street  through 
Marsh  Lands — Raising  Level — Flooding  Property  of  Private  Owner 
— Damage  to  Goods — Implied  Powers. — Statutory  Remedy — Com- 
pensation— Action  for  Damages,  whether  Maintainable — 4,9  Viet, 
ch  66—52  Viet.,  ch.  73—5  Edw.  VII.  ch.  83—6  Edw.  VII.  ch.  99— 
1 Geo.  V.  ch.  119,  sec.  4- 

By  private  Acts  respecting  the  City  of  Toronto  passed  by  the  Legisla- 
ture of  Ontario  in  1886,  1889,  1905,  and  1906,  the  city  corporation 
were  empowered  to  change  the  course  oif  the  Don  river  so  as  to  cause 
it  to  flow  south  through  certain  marsh  lands  formerly  part  of  the 
Toronto  harbour,  and  was  also  authorised  to  fill  in  and  otherwise 
develop  the  marsh  lands  and  to  lay  out  highways  and  roads  thereon. 
This  legislation  provided  for  compensation  to  persons  whose  lands 
might  be  injuriously  affected  by  the  exercise  of  such  powers.  The 
work  of  straightening  was  completed  in  1910,  and  had  the  effect  of 
changing  the  flood  channel  of  the  river  so  as  to  cause  its  flood  waters 
to  pass  over  the  marsh  lands  adjacent  to  the  plaintiffs’  lands,  instead 
of  over  marsh  lands  farther  to  the  west.  The  city  corporation,  in 
1911,  conveyed  most  of  the  marsh  lands  to  the  Toronto  Harbour  Com- 
missioners, who  were  incorporated  in  that  year,  pursuant  to  powers 
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granted  by  1 Geo.  V.  ch.  119,  sec.  4,  but  reserved,  among  other  lands, 
for  highway  purposes,  lands  upon  which  they  laid  out  K.  street.  Since 
1912,  the  city  corporation  and  the  commissioners  had  been  filling  in 
and  developing  the  marsh  lands  and  the  corporation  had  filled  in  and 
graded  K.  street.  In  February,  1925,  K.  street  and  other  lands  to 
the  south  of  it  had  been  filled  in  and  graded  up  to  a point  higher 
than  the  marsh  lands  to  the  north,  so  that  K.  street  formed  a barrier 
across  the  new  fiood  channel  of  the  river,  with  the  result  that  the 
fiood  waters  fiooded  the  plaintiffs’  property  and  caused  injury  to  their 
goods,  and  they  sued  the  corporation  and  the  commissioners  for  dam- 
ages for  such  injury.  The  legislation  did  not  expressly  empower 
the  defendants  to  discharge  the  diverted  fiood  waters  upon  private 
lands: — 

Held,  that  such  a power  was  not  to  be  implied,  for  it  was  not  satisfac- 
torily established  that  the  powers  given  by  the  legislation  could  not 
he  reasonably  and  efficiently  exercised  without  diverting  the  flood 
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waters  to  the  plaintiffs’  lands. 

Though  the  damage  complained  of  was  not  of  the  nature  or  kind  for 
which  compensation  was  by  the  legislation  expressly  directed  to  be 
made,  the  plaintiffs  were  not  deprived  of  their  remedy  by  action, 
and  the  defendants  the  city  corporation  were  liable  for  the  damages 


assessed  at  the  trial. 


An  appeal  by  the  defendants  the  Corporation  of  the  .City  of 
Toronto  from  the  judgment  of  Kose^  J.  (14th  May^,  1926),  at  the 
trial,  in  favour  of  the  plaintiffs  against  the  appellants,  and  dis- 
missing the  action  as  against  the  defendants  the  Toronto  Harbour 
Commissioners. 


December  20,  1926.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  Ferguson,  and  Smith,  JJ.A. 

S,  W.  Graham,  for  the  appellants. 

Gideon  Grant,  K.C.,  and  F.  C.  Auld,  for  the  plaintiffs,  respond- 
ents. 

J.  M.  BuUen,  for  the  defendants  the  Toronto  Harbour  Com- 
missioners, respondents. 

February  28,  1927.  The  judgment  of  the  Court  was  read  by 
Ferguson,  J.A.  : — Appeal  by  the  defendants  the  Corporation  of 
the  City  of  Toronto  from  a judgment  of  Rose,  J.,  awarding  the 
plaintiffs  judgment  against  the  appellant  for  $6,741.32  damages 
caused  by  flooding  of  the  plaintiffs’  premises  and  dismissing  the 
plaintiffs’  claim  against  the  defendants  the  Toronto  Harbour  Com- 
missioners. 

For  the  purpose  of  having  them  before  the  €ourt  in  case  the 
Court  wished  to  vary  the  judgment  appealed  from,  the  appellants 
gave  the  Commissioners  notice  of  their  appeal.  On  the  argument, 
counsel  for  the  plaintiffs  abandoned  any  claim  against  the  Com- 
missioners, and  thereupon  the  appeal  against  the  Commissioners 
was  dismissed  with  costs  payable  by  the  city  corporation. 
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Tile  plaiutill's’  premises  are  situated  about  half  a mile  east  of 
the  Don  river  as  straightened  by  the  Corporation  of  the  City  of 
Toronto,  through  the  marsh  lands  formerly  part  of  the  harbour  of 
Toronto.  These  marsh  lands  form  the  southerly  boundary  of  the 
plaintiffs^  lands,  and  before  the  course  of  the  Don  through  the 
marsh  lands  was  changed  by  the  defendants  the  plaintiffs’  lands 
were  not  situated  in  the  channel  or  flood  channel  of  the  Don,  and 
would  not  be  flooded  by  reason  of  the  Don  river  overflowing  its 
banks. 

In  Merritt  v.  City  of  Toronto  (4912-13),  27  O.L.R.  1,  48  Can. 
S.'C.R.  1,  and  in  Rickey  v.  City  of  Toronto  (1914),  30  O.L.R.  523^ 
the  nature,  history,  and  title  of  these  marsh  lands  was  fully  reviewed 
and  stated,  and  I found  the  reasons  for  judgment  in  these  cases 
very  helpful  in  considering  the  evidence  herein  and  the  plans  and 
other  exhibits  referred  to  therein. 

In  the  Me7ritt  case  it  was  determined  that  these  marsh  lands 
were  not  part  of  Lake  Ontario,  and  that  owners,  such  as  the  plain- 
tiffs, whose  lands  bordered  on  the  marsh,  were  not  riparian  owners. 
Originally  the  Don  river  passed  through  the  marsh  lands  at  a 
point  considerably  west  of  where  it  now  flows,  and  entered  into  the 
Toronto  bay.  For  reasons  set  out  by  the  late  Sir  John  Boyd  in  his 
reasons  for  judgment  in  the  Rickey  case,  these  lands  were  patented 
to  or  transferred  to  the  City  of  Toronto,  and  by  legislation  enacted 
by  the  Legislature  of  the  Province  of  Ontario  the  city  corporation 
was  empowered  to  change  the  course  of  the  Don  river  so  as  to  cause 
it  to  flow  south  through  the  marsh  at  a more  easterly  point  and  on 
a course  much  nearer  to  the  property  of  the  plaintiffs.  See  private 
Acts  respecting  the  City  of  Toronto  passed  by  the  Legislature  of 
Ontario:  (1886)  49  Viet.  ch.  66;  (1889)  52  Viet.  ch.  73;  (1905) 
5 Edw.  VII.  ch.  83;  and  (1906)  6 Edw.  VII.  ch.  99.  The  fore- 
going legislation  also  authorised  and  empowered  the  city  corpora- 
tion to  fill  in  and  otherwise  develop  the  marsh  lands  and  to  lay 
out  highways  and  roads  thereon,  and  provided  for  compensation 
to  owners,  tenants,  or  occupiers  of  lands  injuriously  affected  by 
the  exercise  of  such  powers,  and  provided  that  such  compensation 
should  be  determined  by  arbitration  under  the  provisions  of  the 
Municipal  Act. 

The  straightening  or  alteration  of  the  course  of  the  Don  was 
completed  in  or  about  the  year  .1910.  This  work  had  the  effect  of 
changing  the  flood  channel  of  the  Don  so  as  to  cause  the  flood 
waters  of  the  river  to  pass  over  the  marsh  lands  adjacent  to  the 
plaintiffs’  lands,  instead  of  over  marsh  lands  farther  to  the  west. 

In  1911  tlio  Ilarlumr  Commissioners  were  incorporated,  and  in 
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the  same  year  the  city  corporation,  pursuant  to  powers  granted  by 
sec.  4 of  ch.  119,  1 Geo.  V.  (Ont.),  conveyed  to  the  Harbour  Com- 
missioners most  of  the  marsh  lands,  but  reserved,  among  other 
lands,  for  highway  purposes,  the  lands  on  which  they  have  since 
built  the  street  referred  to  in  the  judgment  of  the  learned  trial 
Judge  as  Keating  street.  About  1912  the  city  corporation  and 
the  Commissioners  started,  and  have  since  continued,  to  fill  in  and 
develop  the  marsh  lands,  the  city  corporation  filling  in  and  grading 
Keating  street,  and  the  Commissioners  filling  in  the  lands  to  the 
south  thereof,  which  are  the  lands  nearest  to  Lake  Ontario. 

In  February,  1925,  when  the  flood  herein  complained  of 
occurred,  Keating  street  and  other  lands  to  the  south  thereof  had 
been  filled  in  and  graded  up  to  a point  considerably  higher  than 
the  marsh  lands  to  the  north  of  Keating  street,  so  that  Keating 
street  formed  a barrier  across  the  new  flood  channel  of  the  Don, 
with  the  result  that  these  flood  waters,  instead  of  flowing  south  over 
the  marsh  lands  to  the  lake,  were  carried  easterly  to  and  flooded 
the  plaintiffs’  property  and  caused  injury  to  their  goods  and 
chattels. 

The  defendants  say  that  the  injury  complained  of  is  the  neces- 
sary result  of  the  reasonable  and  careful  exercise  of  the  powers 
given  them  by  statute,  that  the  plaintiffs  are  limited  to  the  com- 
pensation expressly  provided  for  in  the  legislation,  and  that  the 
damage  complained  of  is  not  of  a kind  for  which  compensation  is 
required  to  be  made,  and  that  in  any  event  they  are  not  liable  to 
an  action  therefor;  and  they  rely  on  the  legislation,  which,  the 
defendants  say,  only  awards  compensation  for  injury  to  lands,  and 
requires  the  Compensation  for  injury  done  to  these  lands  to  be 
ascertained  by  arbitration  and  recovered  by  proceedings  under  the 
Municipal  Act. 

The  legislation  relied  upon  by  the  defendants  does  not  in 
express  terms  empower  the  defendants  to  discharge  the  diverted 
flood  waters  of  the  Don  over  or  upon  private  lands,  and  I am  of 
opinion  that  such  a power  should  not  be  implied  unless  it  is  clear 
that  the  powers  given  by  the  legislation  cannot  otherwise  be  reason- 
ably and  elflciently  exercised:  Maxwell  on  the  Interpretation  of 

Statutes,  5th  ed.,  pp.  461,  462. 

At  the  trial  no  attempt  was  made  to  ])rove  lhat  the  course  of 
the  Don  could  not  have  been  changed  and  the  marsh  lands  reason- 
ably and  efficiently  develo])ed  in  manner  contemplated  by  the  legis- 
lation except  by  discharging  the  flood  water  of  the  Don  on  to  or 
over  the  plaintiffs’  lands  ; and.  considering  the  whole  evidence,  I am 
of  opinion  that  such  a result  was  not  necessary  to  or  reasonablv 
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required  for  the  efficient  execution  of  the  powers  granted  to  the 
defendants,  and  that  the  diverting  of  the  flood  waters  to  the  plain- 
tiffs^ lands,  and  the  flooding  of  the  plaintiffs’  lands,  arose  from 
the  failure  of  the  defendants  to  take  care  to  appreciate  the  possible 
and  probable  effect  of  what  they  were  doing,  and  to  consider  and 
attempt  to  overcome  the  possible  and  probable  results  of  the  con- 
ditions they  were  creating  by  filling  in  and  grading  Keating  street 
up  to  a point  considerably  higher  than  the  marsh  lands  to  the 
north  of  Keating  street. 

Though  the  damage  complained  of  is  not  of  the  nature  or  kind 
for  which  compensation  is  by  the  statute  expressly  directed  to  be 
made,  it  does  not  follow  that  the  Legislature  intended  to  deprive 
the  plaintiffs  of  relief,  by  action  or  otherwise.  There  is  nothing  in 
the  circumstances  in  which  the  legislation  was  enacted  or  in  the 
wording  of  the  legislation  itself  to  suggest  that  the  Legislature 
intended  to  vest  in  the  city  corporation  a right  so  subversive  of  the 
rights  of  private  ownership;  and  I am  of  opinion  that  such  an 
intention  should  not  be  attributed  by  implication.  See  ^Yells  v. 
London  Tilbury  and  Southend  Bmlimy  Co.  (1877),  5 Ch.  D.  130, 
and  other  cases  reviewed  in  Hardcastle  on  Statute  Law,  3rd  ed., 
pp.  132-135. 

In  these  circumstances  and  for  these  reasons  I am  of  opinion 
that  the  action  is  maintainable  and  that  the  defendants  are  liable. 
See  Juices  v.  Rural  Municipality  of  Coldwell,  [1927]  1 D.L.R.  82; 
Campbell  v.  Township  of  Morris  (1923),  54  O.L.R.  358;  and 
authorities  therein  collected  and  reviewed. 


Appeal  dismissed  luith  costs. 
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[APPELLATE  DIVISION.] 


Re  Rowax  and  Eaton. 


Feb.  28 


Covenant — Building  Restrictions  — Deed  not  Executed  hy  Gr'antee — 
Land  Taken  Subject  to  Restrictions — Covenant  Running  with  Land 
— Absence  of  Words  of  Limitation — Benefit  Passing  to  Assigns — 
Building  Scheme. 


The  judgment  of  Orde,  J.A,  59  O.L.R.  379,  was  affirmed. 

Held,  that,  the  deed  to  W.  being  registered,  and,  in  the  absence  of  evi- 
dence to  the  contrary,  the  presumption  being  that  he,  as  purchaser, 
caused  such  registration,  his  acceptance  of  the  deed  subject  to  the 
restrictive  provisions  contained  in  it,  notwithstanding  that  he  did 
not  himself  execute  the  deed,  was  established  by  its  registration  and 
also  by  his  conveying  the  land  to  R.  subject  thereto,  and  he  could  not 
now  be  heard  to  deny  having  so  taken  it;  and,  therefore,  he  became 
bound  by  the  restrictive  provisions. 

(2)  The  benefit  of  these  restrictions  became  annexed  to  and  ran  with 
the  land  retained  by  the  grantor. 

(3)  The  benefit  of  the  restrictions  passed  with  the  land  to  E.  on  the 
conveyance  to  him  oif  the  remainder  of  the  block. 

The  restrictions  were  binding  upon  the  assigns  of  W.,  notwithstanding 
that  the  covenant  purported  to  be  on  his  part  only,  not  mentioning 
his  assigns. 

Rogers  v.  Hosegood,  [1900]  2 Ch.  388,  Formby  v.  Barker,  [1903]  2 Ch. 
539,  and  Millbourn  v.  Lyons,  [1914]  2 Ch.  231,  followed. 


Appeal  by  the  executors  of  Thomas  A.  Rowan,  deceased,  from 
the  order  and  decision  of  OPtDE,  J.A.,  59  O.L.R.  379. 


The  appeal  was  heard  by  Mulock,  C.J.O.,  Magee,  Hodgins, 
Ferguson,  and  Smith,  JJ.A. 

Shirley  Denisom^  K.C.,  for  the  appellants,  argued  that  the 
covenant  did  not  expressly  bind  the  assigns  of  the  covenantor 
and  covenantee,  and,  since  the  words  of  the  covenant  should  be 
strictly  construed,  the  Court  should  not  draw  an  inference  that 
the  assigns  were  bound.  The  phrase  ‘^‘^shall  relate  to  the  land’’ 
is  too  vague  and  indefinite  to  enable  the  Court  to  decide  that  the 
covenant  runs  with  the  land.  The  covenant  may  be  restrictive 
as  regards  Wilson  and  Rowan,  but  it  is  not  reciprocal,  and,  hence, 
does  not  constitute  a building  scheme  as  defined  in  Be  Wheeler 
(1926),  59  O.L.R.  223.  The  case  of  Lord  N orthhourne  v.  John- 
ston & Son,.  [1922]  2 Ch.  309,  does  not  apply  to  the  case  at  bar. 
In  that  case  the  assign  of  the  covenantee  was  allowed  to  sue  the 
assign  of  the  covenantor  because  there  was  a building  scheme. 
Reference  to  Osborne  v.  Bradley,  [1903]  2 Ch.  446;  Kelly  v.  Bar- 
rett, [1924]  2 Cli.  379;  West  v.  Hughes  (1925),  58  O.L.R.  183; 
Kemp  V.  Bird  (1877),  5 Ch.  D.  974;  In  re  Fawcett  and  Holmes 
(1889),  42  Ch.  D.  150. 
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" hite,  K.C.,  for  Robert  W.  Eaton,  the  respondent,  argued 

1^.  that  there  was  a building  scheme,  and  Re  Wheeler  was  applicable. 
Re  R^an  Wilson  to  Worts  clearly  shewed  an  intent  to  impose- 

and  Eaton,  reciprocal  restrictions  on  the  properties.  The  subsequent  deed 
from  A\ilson  to  Eaton  shewed  that  the  restrictions  were  intended 
to  run  with  the  land  and  were  not  merely  personal.  Rowan 
having  purchased  the  land  subject  to  conditions  and  restrictions, 
his  executors  cannot  now  ask  the  Court  to  say  that  these  con- 
ditions and  restrictions  to  which  he  subjected  himself  are  not 
binding  upon  him  and  are  of  no  validity.  This  case  could  not 
be  decided  under  the  Quieting  Titles  Act.  Reference  to  Rogers 
V.  Hosegood,  [1900]  2 Ch.  388;  Re  Bowes  Co.  Ltd.  and  Rankin 
(1924),  55  O.L.R.  601;  Besinnett  v.  White  (1925),  57  O.L.R.  171, 
58  O.L.R.  125. 

Denisow,  K.C.,  in  reply,  argued  that,  if  the  covenants  were 
not  regarded  as  purely  personal,  they  would  operate  perpetually 
to  sterilise  the  land.  The  restrictions  are  ^hdiarges  and  encum- 
brances’’  as  defined  in  the  Quieting  Titles  Act. 

February  28.  Mulock,  C.J.O.: — -The  executors  of  Thomas 
Alfred  Rowan,  deceased,  moved  upon  originating  notice,  in  Weekly 
Court,  before  Mr.  Justice  Orde,  for  an  order  declaring  that  certain 
restrictive  provisions  in  a conveyance  to  James  Gooderham  Worts, 
Rowan’s  predecessor  in  title,  were  not  binding,  or,  in  the  alternative,, 
for  an  order,  under  the  provisions  of  the  Conveyancing  and  Law  of 
Property  Act,  sec.  57,  as  enacted  by  (4922)  12  & 13  Geo.  V.  ch.  53,. 
freeing  the  lands  comprised  in  the  said  conveyance  from  the 
restrictive  covenants  contained  in  it.  The  learned  Judge  declared 
the  restrictive  provisions  binding  and  ordered  an  issue  as  to  the- 
alternative  relief  asked;  and  the  appeal  is  from  his  decision. 

The  facts  are  not  in  dispute  and  are  as  follows : — 

William  Ritson  Wilson  was  the  owner  of  lots  1,  2,  3,  4,  and  5- 
on  the  east  side  of  Avenue  road,  lot  6 on  the  south  side  of  Olive- 
avenue,  and  lot  15  on  the  north  side  of  Farnham  avenue,  all  in  the 
city  of  Toronto,  and  which  are  shewn  on  the  following  plan: — 


D.  H.  Rowan, 

11th  Nov.,  1919. 
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B}'  indenture  of  bargain  and  sale,  dated  the  12tlr  August,  1907, 
the  said  Wilson  sold  and  conveyed  to  James  Gooderham  Worts  the 
said  lots  1 and  2,  the  northerly  5'  6"  of  lot  3 and  the  north  110' 
of  lot  6,  subject  to  certain  conditions  and  restrictions  contained  in 
a conveyance  from  one  John  Kidson  Macdonald  and  other  former 
owners  to  the  said  IVilson  and  registered  as  No.  51548  (York),  and 
also  subject  to  other  provisions  contained  in  said  deed  to  Worts  and 
which  are  hereinafter  set  forth. 

By  indenture  of  bargain'  and  sale  dated  the  29th  April,  1913, 
the  said  Wilson  sold  and  conveyed  to  the  said  Robert  W.  Eaton  the 
remaining  parts  of  said  lots  3 and  6 and  all  of  said  lots  4,  5,  and 
15,  subject  to  the  building  restrictions  set  forth  in  the  deed  from 
Macdonald  to  him,  being  registered  No.  51548,  and  also  subject 
to  the  building  restrictions  set  forth  in  the  said  deed  made  by 
Wilson  to  Worts  and  registered  as  No.  37174-R.  The  deed  from 
Wilson  to  Eaton  contains  this  covenant;  The  said  grantor  cov- 
enants with  the  said  grantee  that  he  will  keep  and  observe  the 
building  restrictions  set  forth  in  two  said  deeds,  namely,  the  deed 
from  Macdonald  to  Wilson  and  the  deed  from  Wilson  to  Worts." 

Worts  did  not  execute  the  deed  from  AVilson  to  himself.  By 
indenture  of  bargain  and  sale  bearing  date  the  1st  day  of  May, 
1920,  Worts  sold  and  conveyed  to  Thomas  A.  Rowan  (since  de- 
ceased), in  fee,  all  the  lands  conveyed  by  Wilson  to  him,  subject 
to  all  conditions  restrictions  and  covenants  contained  in  two  certain 
instruments  affecting  said  lands  and  registered  as  numbers  51548 
(York)  and  317174-R  all  of  which  conditions  restrictions  and  cov- 
enants shall  be  binding  upon  the  said  party  of  the  second  part  ’’ 
(Rowan) ; and  the  said  deed  to  Rowan  also  contained  the  following 
provisions : It  is  agreed  by  and  between  the  parties  hereto  that  all 

the  said  covenants  herein  contained  to  be  performed  and  observed 
by  the  said  party  of  the  second  part  (Rowan)  shall  enure  to  the 
benefit  of  and  be  binding  upon  the  heirs  executors  administrators 
and  assigns  of  the  parties  hereto."  This  deed  was  executed  by 
Rowan.  The  registered  number  of  the  deed  from  Wilson  to  Worts 
is  37174-R,  no  doubt  erroneously  stated  in  the  deed  from  Worts 
to  Rowan  as  317174-R;  but,  for  the  reasons  hereinafter  stated,  this 
error  does  not,  I think,  affect  the  rights  of  any  of  the  parties. 

The  questions  to  determine  are,  did  the  restrictive  covenants 
contained  in  the  deed  from  Wilson  to  Worts  run  with  the  land,  and, 
if  so,  did  they  pass  to  Eaton? 

Tlie  only  evidence  as  to  the  effect  to  be  given  to  the  deed  from 
Wilson  to  Worts  is  documentary,  namely,  the  deeds  above  men- 
tioned and  the  plan.  The  plan  shews  a rectangular  block  of  land 
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laid  out  into  lots^  five  fronting  on  Avenue  road,  one  on  Olive  avenue,  App.  Div. 
and  one  on  Farnham  avenue.  1927. 

Under  the  deed  from  Macdonald  to  Wilson  the  latter  became  rowan 
owner  of  the  whole  block,  and,  on  sale  as  above  mentioned  of  a por-ANo  Eaton. 
tion  thereof  to  Worts,  he  remained  owner  of  the  balance  of  the  Muloek, 
block.  The  deed  from  Wilson  to  Worts  contains  the  following  C.J.O. 
covenant:  The  parties  hereto  of  the  first  and  second  parts” 

(Wilson  and  Worts)  covenant  and  agree  both  one  with  the  other 
to  be  bound  by  the  provisions  and  conditions  attached  to  the  said 
deed  No.  51548  and  also  as  follows:  (1)  that  not  more  than  two 
single  dwelling  houses  shall  be  erected  on  the  said  land  hereby  con- 
veyed; (2)  that  no  buildings  shall  be  erected  within  a distance  of 
at  least  seventy  feet  from  Avenue  road  street-line;  (3)  that  no  out- 
buildings at  the  rear  shall  be  erected  at  a greater  distance  than  50 
feet  from  the  east  limit  of  the  said  lot  No.  6;  (4)  the  said  agree- 
ment to  relate  to  the  lands  of  the  said  grantor,  part  of  the  said 
lots  No.  3 and  the  adjoining  lots  Nos.  4 and  5 and  the  southerly 
part  of  lot  No.  6 and  lot  No.  15,  as  well  as  to  the  lands  hereby  con- 
veyed.” 

The  first  question  is,  did  the  benefit  of  these  restrictions  run 
with  the  land  retained  by  Wilson? 

In  Rogers  v.  Hosegood,  [1900]  2 Oh.  388,  Farwell,  J.,  at  p. 

396,  discussing  under  what  circumstances  a covenant  runs  with 
the  land,  says : It  is  in  each  case  a question  of  intention  to  be 

determined  by  the  Court  on  the  construction  of  the  particular  docu- 
ment, and  with  due  regard  to  the  nature  of  the  covenant  and  the 
surrounding  circumstances.”  And  at  p.  395  he  says : Covenants 

which  run  with  the  land  must  have  the  following  characteristics: 

(l)They  must  be  made  with  a covenantee  who  has  an  interest  in 
the  land  to  which  they  refer.  (2)  They  must  concern  or  touch  the 
land  . . . the  covenant  must  either  affect  the  land  as  regards 

mode  of  occupation,  or  it  must  be  such  as  per  se,  and  not  merely 
from  collateral  circumstances,  affects  the  value  of  the  land.” 

Having  regard  to  the  language  of  the  deed  to  Worts  and  to  the 
plan,  this  case,  I think,  comes  within  the  rules  thus  laid  down  by 
Farwell,  J.,  and  approved  in  appeal  (p.  403).  The  covenants  by 
lYorts  were  made  with  Wilson,  the  then  owner  of  the  land  to  which 
it  refers.  Tlie  plan  shews  the  relative  positions  of  the  balance  of 
the  block  sold  to  A\^orts  and  of  that  retained  by  Wilson,  and  the 
language  of  provision  No.  4 in  the  deed  from  Wilson  to  Worts  shews 
fhat  both  parties  contemplated  each  portion  of  the  block  being  used 
for  residential  pur])oses,  and  the  fair  inference  is,  I think,  that  the 
jiarties  were  of  o])inion  that  such  restrictive  user  of  the  land  of 
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App.  Cdv.  either  would  benefit  the  land  of  the  other.  Provision  Xo.  3 in  the 

1927.  '^^^eed  to  Worts  is  inapplicable  to  the  land  retained  by  Wilson,  and 

^ — — therefore  may  be  regarded  as  a nullity. 

Re  Rowan  ,,  t t ^ 

AND  Eaton.  ft  was  contended  that  because  \Yorts  had  not  executed  the  deed 


from  Wilson  to  himself  he  was  not  bound  by  the  restrictive  cov- 


Formhy  v.  Barker,  [1903]  2 Ch.  539,  was  an  action  brought  to 
restrain  the  defendants  from  committing  a breach  of  a covenant 
restraining  the  use  of  land  contained  in  a deed  made  by  Pormby  to 
the  Mutual  Land  Company.  The  company  did  not  execute  the 
deed,  but  entered  into  possession  under  it  of  the  land  comprised  in 
it.  Referring  to  the  effect  of  the  deed  and  the  entering  into  pos- 
session, Vaughan  Williams,  L.J.,  said'(p.  547)  : ‘^^As,  however,  they 
took  possession  of  the  land  by  virtue  of  the  deed  and  the  defendant 
claims  under  them,  the  non-execution  of  the  deed  by  the  company 
only  results  in  this — that  their  rights  thereunder  are  merely  equit- 
able, because  there  is  no  legal  covenant. And  at  p.  549 : ^'There  is 
nothing  in  the  point  made  by  the  defendant  of  the  non-execution 
of  the  deed  by  the  company  other  than  this — that  there  is  no  legal 
covenant.  I have  no  doubt  that  the  land  company  took  the  estate 
conveyed  subject  to  the  condition  contained  in  the  covenant,  and 
I have  no  doubt  that  Formby  during  his  life  could  have  enforced 
that  condition  and,  as  I am  inclined  to  think,  even  by  an  action 
for  damages.’^ 

In  the  present  case  it  does  not  appear  whether  Worts  actually 
entered  into  possession,  but  the  deed  from  him  to  Rowan  is  made 
subject  to  all  conditions  restrictions  and  covenants  contained  in 
two  certain  instruments  affecting  said  land  and  registered  as  num- 
bers 51548  (A^ork)  and  317174-R  all  of  which  conditions  restric- 
tions and  covenants  shall  be  binding  upon  the  said  party  of  the 
second  part’’  (Rowan);  and  it  adds  that  it  is  agreed  by  and 
between  the  parties  hereto  that  all  the  said  covenants  herein  con- 
tained to  be  performed  and  observed  by  the  said  party  of  the  second 
part  shall  enure  to  the  benefit  of  and  be  binding  upon  the  heirs 
executors  administrators  and  assigns  of  the  parties  hereto.”  The 
deed  to  Worts  is  registered,  and,  in  the  absence  of  evidence  to  the 
contrary,  the  presumption  is  that  he,  as  purchaser,  caused  such 
registration,  and  I am  of  opinion  that  his  acceptance  of  the  deed 
subject  to  the  restrictive  provisions  contained  in  it  is  established 
by  its  registration  and  also  by  liis  conveying  the  land  to  Rowan 
subject  thereto,  and  tliat  he  cannot  now  be  heard  to  deny  having 
so  taken  it;  and,  tlierefore,  I think,  he  became  bound  by  the 
restrictive  ])rovisions  and  that  tlie  benefit  of  them  became  annexed 
to  the  land  retained  bv  Wilson. 
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The  next  question  is,  did  such  benefit  pass  to  Eaton  on  the  con- 
veyance to  him  of  Wilson’s  land? 

In  Rogers  v.  Hosegood,  [1900]  2 Oh.  at  p.  407,  Collins,  L.J., 
-says : ‘^^Wlieii  the  benefit  has  been  once  clearly  annexed  to  one 

piece  of  land,  it  passes  by  assignment  of  that  land,  and  may  be  said 
to  run  with  it,  in  contemplation  as  well  of  equity  as  of  law,  without 
proof  of  special  bargain  or  representation  on  the  assignment.  In 
such  a case  it  runs,  not  because  the  conscience  of  either  party  is 
effected,  but  because  the  purchaser  has  bought  something  which 
inhered  in  or  was  annexed  to  the  land  bought.” 

This  view  was  approved  of  in  Millhourn  v.  Lyons,  [1914]  2 Ch. 
231.  At  p.  243,  Swinfen  Eady,  L.J.,  says:  The  case  of  Rogers 

V.  Hosegood  established  that  where  the  benefit  of  a restrictive  cov- 
enant has  been  clearly  annexed  to  a piece  of  land  then  the  assigns 
of  the  land  will  take  the  benefit  of  the  restrictive  covenant  as 
annexed  to  the  land.” 

Following  these  authorities,  I am  of  opinion  that  the  benefit  of 
the  restrictions  passed  with  the  land  to  Eaton. 

For  the  appellants  it  was  contended  that  the  contemplated 
restrictions,  because  of  the  absence  of  words  of  limitation  in  the 
covenant,  did  not  bind  the  assigns  of  Wilson  or  of  Worts.  The 
language  of  this  covenant,  although  already  set  forth,  may  be  for 
convenience  repeated  here.  It  reads  as  follows : The  parties 

hereto  of  the  first  and  second  parts  covenant  and  agree  both  one 
with  the  other  to  be  bound  by  the  provisions  and  conditions  attached 
to  the  said  deed  No.  51548  and  also  as  follows:”  (then  follow  the 
four  provisions). 

If  such  contention  is  well-founded,  it  was  possible  for  either 
party  at  any  moment  to  free  his  land  from  the  burden  of  the 
restrictions  by  sale  and  conveyance  thereof,  thereby  prejudicing  the 
value  for  residential  purposes  of  the  land  of  the  other.  The  like 
result  would  follow  on  the  death  of  either.  It  is  unbelievable  that 
either  party  contemplated  such  illusory  protection  against  injury 
to  the  residential  character  of  his  land,  and  I am  unable  to  place 
so  narrow  a construction  on  the  language  in  question.  I think 
the  nature  of  the  subject-matter  of  the  restrictions  and  the  restric- 
tions themselves  furnish  a key  to  the  intention  of  the  parties,  and 
it  is  clear  that  they  had  in  view  the  utilisation  of  their  respective 
properties  by  the  erection  tliereon  of  suitable  residences.  Such 
buildings  would  become  part  of  the  freehold,  and  the  restrictions 
were  to  be  for  the  benefit  of  the  freehold,  not  for  a day  or  other 
uncertain  period,  but  foi-  the  benefit  of  the  fee  simple  estate  in  the 
land  To  give  effect  to  such  intention  it  is  necessary  to  construe 
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the  agreement  as  extending  to  the  assigns  of  the  respective  parties, 
and  for  such  purpose  it  may  be  regarded  as  executory  and  I so 
construe  it,  and,  so  construed,  the  restrictions  are  binding  upon 
Worts  and  his  assigns ; and,  therefore,  this  appeal  fails  and  should 
be  dismissed  with  costs. 

This  conclusion  having  been  reached,  it  is  unnecessary  to  con- 
sider whether  the  restrictions  upon  the  user  of  the  land  conveyed 
by  Wilson  to  Worts  constituted  a reservation  out  of  the  estate  con- 
veyed to  Worts;  for,  obviously,  if  they  did,  the  benefit  of  them 
running  with  AVilson’s  land  passed  to  Eaton. 


Magee,  Hodgixs,  and  Smith,  JJ.A.,  agreed  with  the  Chief 
Justice. 


Ferguson,  J.A.  : — I agree  in  the  conclusions  and  in  the  result 
proposed  by  my  Lord  the  Chief  Justice.  I am  of  opinion  that, 
read  in  the  light  of  the  evidence  furnished  by  the  plans  and  docu- 
ments put  in  evidence,  the  mutual  covenants  contained  in  the  deed 
Wilson  to  Worts  (^^o.  37174r-E)  might  and  should  be  interpreted 
and  construed  as  evidencing  a mutual  intention  and  agreement  on 
the  part  of  the  parties  to  impose  the  restrictions  set  out  in  the  con- 
veyance upon  the  lands  retained  by  the  grantor,  Wilson,  as  well  as 
upon  the  land  by  the  deed  conveyed  to  Worts,  and  that,  according 
to  the  true  intent  and  meaning  of  the  parties,  the  restrictions  were 
agreed  to  be  imposed  for  the  benefit  of  the  lands,  rather  than  for 
the  personal  protection  and  benefit  of  the  parties  to  the  deed — in 
other  words,  that  these  restrictions  were  intended  to  be  annexed 
to  and  follow  the  ownership  of  the  land.  See  Williams  on  Vendor 
and  Purchaser,  3rd  ed.,  vol.  1,  pp.  472  and  473,  and  GilpinvUle 
Lid.  V.  TJumaresq,  [1927]  1 D.L.K.  730. 


Appeal  dismissed. 
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McLeod  v.  Brazilian  Traction  Light  and  Power  Co.  Ltd.  1927. 

Feb.  28. 

Company — Shares — Transfers  on  Back  of  Certificates  Executed  in  Blank 
hy  Owner — Delivery  to  Agent  to  he  Disposed  of  and  Proceeds  Ap- 
plied in  Purchase  of  New  Securities — Fraud  of  Agent — Disposal  of 
Shares  to  Purchasers  for  Value  without  Notice — Failure  of  Agent 
to  Procure  and  Deliver  Securities — Transferees  Entitled  to  Regis- 
tration of  Transfers — Custom  of  Stock  Exchanges — Effect  of  Trans- 
fer hy  Endorsement  in  Blank  — Responsihility  of  Original  Owner 
for  Giving  Opportunity  to  Guilty  Person. 

The  plaintiff,  the  owner  of  shares  of  the  capital  stock  of  an  incorpor- 
ated company,  for  which  she  held  certificates  duly  registered  in  her 
name,  endorsed  the  certificates  in  blank  and  handed  them  to  S., 
understanding  that  she  was  giving  him  control  of  them  and  trusting 
entirely  to  him.  S.  fraudulently  disposed  of  the  certificates  to  inno- 
cent purchasers  for  value  without  notice  of  any  equity  or  right  on 
the  part  of  the  plaintiff,  and  absconded  without  paying  the  plaintiff 
for  the  shares  or  supplying  her  with  securities  which  he  had  under- 
taken to  procure  for  her  with  the  proceeds  of  the  sale  of  the  shares. 

At  the  trial  of  the  plaintiff’s  action  against  the  company  whose  shares 
she  had  thus  disposed  of,  the  company’s  registrar  of  shares,  and 
another  company,  the  transferee  of  some  of  the  shaies,  for  a declara- 
tion that  the  plaintiff  was  still  the  owner  of  the  shares  or  to  recover 
their  value,  it  was  shewn  that  certificates  for  shares  endorsed  in 
blank  are  dealt  in  upon  regular  stock  exchanges  and  transferred  by 
delivery,  and,  according  to  the  custom  prevailing  upon  these 
exchanges,  transfers  of  such  shares  are  accepted  and  registered,  on 
presentation  of  a certificate,  the  registrar  being  satisfied  of  the 
genuineness  of  the  signature  in  the  endorsement.  The  certificates 
being  presented  accordingly,  and  the  registrar  being  satisfied;  — 

Held,  that  the  transferees  were  entitled  to  be  registered  as  the  owners 
of  the  shares. 

Apart  from  the  provisions  of  sec.  64  of  the  Dominion  Companies  Act, 
the  persons  who  acquired,  as  hond  fide  purchasers  for  value  without 
notice,  these  certificates  for  shares,  the  transfers  of  which  had  been 
duly  executed  in  blank  by  the  plaintiff,  with  power  of  attorney  for 
registration  thereof,  and  the  certificates  delivered  to  thereby 
enabling  him  to  dispose  thereof,  became  the  owners  of  the  shares 
represented  by  the  certificates  freed  from  any  claim  of  the  plaintiff. 

The  fraud  on  the  part  of  S.  lay,  not  in  disposing  of  the  certificates, 
but  in  failure  to  obtain  and  furnish  to  the  plaintiff  certificates  for 
the  other  securities  which  he  had  undertaken  to  procure  for  her. 

The  plaintiff,  who  made  it  possible  for  the  wrongdoer  to  do  the  wrong 
by  reason  of  the  trust  she  reposed  in  him,  should  suffer  rather  than 
those  who  suffered  from  the  agent  having  that  opportunity. 

Socictc  Gcndrale  de  Paris  v.  Walker  (1885),  11  App.  Cas.  20,  and  France 
V.  Clark  (1884),  26  Ch.  D.  257,  distinguished. 

Colonial  Bank  v.  Cady  (1890),  15  App.  Cas.  267,  Fry  v.  SnieUie,  [1912] 

3 K.B,.  282,  and  Smith  v.  Rogers  (1899),  30  O.R.  256,  applied  and 
followed. 

Semhle.  that  sec.  64  of  the  Dominion  Companies  Act  was  sufficient  to 
serve  as  a protection  to  the  defendants;  but,  its  application  to  a case 
in  which  the  certi. .cates  were  not  actually  sold  on  a stock  exchange 
having  been  questioned,  it  was  better  to  deal  with  the  legal  position 
apart  from  that  section. 


17 — 60  o.l.r. 
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Action  against  the  Brazilian  Traction  Light  and  Power  Oom- 
Company  Limited,  the  National  Trust  Company  Limited,  and  the 
Fidelity  and  Deposit  Company  of  'Maryland,  for  a declaration  that 
the  plaintiff  is  the  owmer  of  41  shares  of  the  capital  stock  of  the 
Brazilian  company,  or  to  recover  $1,456,  the  value  of  those  shares, 
which  were  alleged  to  have  been  improperly  transferred,  and  for  an 
injunction. 


February  17.  The  action  was  tried  by  Grant,  J.,  without  a 
jury,  at  a Toronto  sittings. 

Norman  F.  Newton,  for  the  plaintiff’. 

G.  R.  Munnoch,  for  the  defendants  the  Brazilian  Traction 
.Light  and  Power  Company  and  the  National  Trust  Company. 

J.  A.  Macintosh,  K.C.,  for  the  defendant  the  Fidelity  and  De- 
posit Company  of  Maryland. 

February  28.  Grant,  J. : — Counsel  agreed  upon  certain  mat- 
ters, chiefly  as  to  the  market  value  of  the  shares  in  the  Brazilian 
Traction  Compan}",  that  the  proper  incorporation,  etc.,  of  that 
company  should  be  acknowledged,  and  also  that  the  shares  of  the 
capital  stock  of  the  company  are  and  were,  at  the  time  when  the 
events  occurred  which  gave  rise  to  this  litigation,  duly  listed  upon 
the  various  stock  exchanges — Toronto,  New  York,  Montreal,  etc. — 
and  that  the  certiflcates  for  shares  which  are  in  question  in  the 
action  were  in  the  ordinary  form  commonly  in  use  upon  the 
exchanges. 

The  plaintiff,  a maiden  lady,  residing  at  Parkhill,  Ontario,  w^as 
the  registered  owner  of  some  41  shares  of  the  capital  stock  of  the 
Brazilian  company,  for  which  she  held  four  certificates : one  certifi- 
cate for  one  share,  another  certificate  for  5 shares,  another  cer- 
tificate for  7 shares,  and  still  another  certificate  for  28  shares; 
all  of  the  said  shares  being  fully  paid,  and  the  certificates  being 
duly  registered  in  her  name  in  the  register  of  the  company’s  shares. 

On  the  3rd  August,  1926,  two  men  named  Collins  and  Stone 
respectively,  came  to  the  plaintiff’s  house,  and,  producing  some 
printed  matter,  endeavoured  to  persuade  her  to  agree  to  the  pur- 
chase of  bonds  in  one  or  other  of  certain  utility  companies  with 
respect  to  which  the  circulars  had  been  issued  by  a w^ell-known  firm 
of  bond-brokers.  The  visitors,  whether  by  definite  statement  or 
not,  induced  in  the  mind  of  the  plaintiff  the  belief  that  they  were, 
or  one  of  them  was,  authorised  by  the  firm  of  Nesbitt  Thomson  & 
Company  Ltd.  to  offer  tliese  for  sale. 

It  appears  from  the  evidence  of  the  plaintiff  that  the  man 
Collins  had  previously  called  to  see  her  and  endeavoured  to  induce 
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her  to  buy  some  subdivision  property  or  to  purchase  an  interest  in  a 
real  estate  syndicate  or  company  ‘ or  something  of  that  nature. 
Except  on  that  one  previous  occasion  the  plaintiff  had  never  seen 
either  of  the  two  men  before  they  came  to  see  her  on  this  3rd  day 
of  August.  She  states  that  she  arranged  with  them  to  purchase 
some  bonds  in  the  North  West  Utilities  Company  Ltd.,  which  bonds 
appeared  on  the  circular  or  list  which  they  shewed  to  her.  She 
agreed  to  pay  for  these  with  13  of  her  shares  in  the  Brazilian 
Traction  Company,  and  she  endorsed  in  blank  three  of  her  certifi- 
cates in  the  Brazilian  company,  and  delivered  them  so  endorsed  to 
Stone,  receiving  from  him  a difference  of  $1.1  and  some  cents 
between  the  amount  payable  for  the  bonds  in  the  Utilities  company 
and  the  then  market  value  of  the  Brazilian  shares.  Stone  told  her, 
according  to  her  testimony,  that  she  would  receive  the  bonds  in 
the  course  of  ten  days  or  two  weeks,  and  he  gave  her  a receipt  for 
the  13  shares,  signed  ^^A.  E.  Stone. On  the  6th  August, 
Stone  came  back  to  see  her  and  told  her  some  story  to  the  effect 
that  there  was  not  sufficient  money  from  the  sale  of  the  13 
shares  of  Brazilian  to  purchase  North  West  Utilities  bonds,  as  the 
latter  were  available  only  in  blocks  of  $500  par  value.  She  gave 
him  a note  signed  by  herself  whereby  he  was  enabled  to  obtain  her 
other  certificate  for  28  shares  in  the  Brazilian  company,  and  he 
obtained  and  brought  this  certificate  to  her  and  she  then  endorsed  it 
also,  in  blank,  and  gave  it  to  Stone.  Stone  gave  her  a receipt  for 
the  28  shares,  and  she  states  that  he  was  to  get  her  certain  other 
bonds  for  a part  of  the  shares  and  was  to  obtain  for  her  a new 
certificate  for  16  of  the  shares  which  she  intended  to  retain.  The 
signature  of  the  plaintiff  in  the  endorsement  of  the  share  certificate 
for  28  shares  was  witnessed  by  Mr.  Newton,  a solicitor  and  notary 
in  Parkhill,  who  affixed  his  notarial  seal  thereto.  Mr.  Newton 
also  prepared  a more  elaborate  receipt,  which  purports  to  be  signed 
Nesbitt  Thomson  & Company,  per  A.  E.  Stone.”  On  this  trans- 
action also  the  plaintiff  received  $11  or  some  such  amount  as  the 
difference  between  the  value  of  her  shares  and  the  amount  of  l)onds 
to  be  purchased.  The  plaintiff  never  received  any  further  money  nor 
any  other  security,  nor  did  she  receive  any  other  consideration  of 
imy  kind  in  respect  of  the  two  transactions,  nor  has  she  ever  seen 
Stone  from  the  6th  August  down  to  the  present  time.  She  subse- 
cpiently  received  a telegram  from  him,  the  contents  of  which  were 
telephoned  to  her,  stating  in  effect  that  the  certificates  would  reach 
her  shortly.  Subsequently  she  or  some  person  placed  the  matter  in 
the  hands  of  the  police,  who,  it  was  stated  in  evidence,  are  looking 
for  Stone  but  have  not  yet  found  him. 

Upon  her  cross-examination  it  was  brought  out  that  in  her  first 
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intervie-w  with  Collins  she  had  told  him  that  she  had  some  shares  of 
Brazilian  and  that  she  wanted  to  part  with  some  of  them  and  to 
obtain  bonds  in  lien  thereof.  She  further  stated  that  she  was  influ- 
enced in  entering  upon  the  transaction  with  'Stone  by  the  fact  that 
she  had  seen  Collins  before,  and  while  she  stated  that  she  thought 
Nesbitt  Thomson  & Company  must  be  all  right,  she  did  not  even 
know  where  they  were  or  anything  in  particular  about  them;  she 
stated  quite  frankly  that  she  trusted  entirely  to  Stone. 

The  endorsement  of  transfer  in  respect  of  the  certificate  for  28 
shares  was  not  limited  to  the  12  shares  which  she  stated  she 
intended  to  dispose  of,  but  was  a transfer  in  blank  of  all  the  shares 
represented  by  the  certificate. 

The  transaction  on  the  3rd  August  was  not  put  through  in  one 
interview  only.  These  men  called  upon  her  in  the  morning,  and  an 
arrangement  Avas  then  made  verbally,  as  a result  of  which  she  Avent 
out  and  got  the  certificates  for  the  13  shares,  and  they  came 
back  in  the  afternoon,  at  which  time  the  certificates  were  endorsed 
by  her  as  above  mentioned. 

The  plaintiff  was  very  frank  and  straightforAvard  in  the  giving 
of  her  testimony,  and  did  not  attempt  to  cloak  or  colour  in  any  way 
what  she  had  done.  She  admitted  quite  frankly  that  she  understood 
that,  by  signing  the  certificates  on  the  back  as  she  had  done  and 
giving  them  to  Stone,  she  Avas  giving  him  control  of  them;  she 
trusted  entirely  to  Stone.  Stone,  aaAio,  apparently,  is  an  unscrupu- 
lous scoundrel,  availed  himself  of  the  power  which  had  been  given 
him  by  the  plaintiff,  and  disposed’  of  the  certificates  for  the  13 
shares,  Avhich  ultimately  came  into  the  possession  of  the  Guardian 
Trust  Company  of  'Cleveland,  Ohio,  Avho  in  due  course  presented 
these  certificates  to  the  National  Trust  'Company,  the  registrar  of 
shares  in  the  Brazilian  company,  for  registration  of  the  transfer  to 
them.  These  certificates  Avere  presented  for  registration  of  transfer 
on  the  16th  August,  1926. 

The  certificate  for  28  shares  Avas  also  presented  on  the  16th 
August  by  a member  of  the  Montreal  Stock  Exchange  for  registra- 
tion in  the  name  of  a client  aaEo  had  purchased  the  same.  The 
transfer  of  the  13  shares  was  registered  under  the  circumstances 
hereinafter  stated,  but  the  transfer  of  the  28  shares  Avas  not  entered 
upon  the  register  for  the  reason  that  an  injunction  Avas  obtained 
and  served  before  its  registration. 

On  the  9th  August  Mr.  Callaghan,  a solicitor  of  Toronto,  acting 
as  agent  for  IVlr.  NeAvton,  the  plaintiff’s  solicitor,  spoke  by  tele- 
plione  to  an  officer  of  the  National  Trust  Company,  and  on  tlie 
same  day  Avrote  a letter  to  the  trust  company  notifying  it,  on  behalf 
of  the  plaintiff,  that  she  required  a stop  to  be  put  on  the  transfer 
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of  any  certificate  of  shares  of  Brazilian  capital  stock  which  might 
be  presented  for  transfer.  By  exhibit  6 the  trust  company  was  also 
given  some  particulars  as  to  the  misrepresentation  on  the  part  of 
Stone  and  the  manner  in  which  he  had  obtained  from  the  plantiff 
her  certificates  for  shares. 

By  a letter  written  by  the  National  Trust  Company  in  reply  to 
that  of  Mr.  Callaghan,  and  bearing  the  same  date,  the  9th  August, 
the  trust  company  acknowledges  his  letter  and  states : Should 

these  certificates  be  presented  for  transfer  we  will  endeavour  to  get 
in  touch  with  you  as  soon  as  possible.  We  would  suggest  that  some 
action  be  taken  in  order  that  a more  formal  stop  transfer  may  be 
made.^^  Further  correspondence  took  place  in  which  the  fraud  per- 
petrated by  Stone  upon  the  plaintiff  was  narrated  with  greater 
detail,  but  no  step  w^as  taken  in  the  way  of  the  issue  of  a writ  or  of 
an  application  for  an  injunction  until  the  Ifith  August;  in  other 
words,  a full  week  was  allowed  to  elapse  before  the  solicitor  for  the 
plaintiff  took  any  formal  or  effectual  step  to  prevent  the  registra- 
tion of  the  transfers. 

Mr.  Newton,  in  his  letter  of  the  12th  August  to  the  trust  com- 
pany, after  informing  them  that  a warrant  had  been  issued  for  the 
apprehension  of  Stone,  uses  these  words : ‘‘1  understand  that  you 
have  put  a stop  order  on  the  transfer  of  these  shares,  and  I would 
appreciate  it  very  much  if  you  would  notify  me  or  provincial  police 
headquarters  immediately  in  the  event  of  these  shares  being  brought 
in  for  transfer.’’  The  trust  company,  on  the  14th  August,  wrote 
him  in  reply  a letter  in  which  they  stated,  after  referring  to  his 
letter  of  the  12th  inst. : We  beg  to  advise  you  that  we  have  made 

a note  on  the  records  and  will  endeavour  to  advise  you  should  the 
certificates  be  presented  for  transfer.  We  have  also  advised  our 
Montreal  office,  who  act  as  co-transfer  agents  with  us  for  shares  of 
the  above  company,  to  advise  us  if  the  shares  are  presented  for 
transfer  at  their  office.^’ 

On  the  16th  August  a conversation  took  place  between  Mr. 
Callaghan,  acting  as  agent  for  Mr.  Newton,  the  plaintiff’s  solicitor, 
and  the  solicitor  for  the  Brazilian  company,,  to  whom  had  been 
referred  the  question  whether  or  not  the  registration  of  the  transfer 
of  the  13  shares  should  be  delayed,  the  certificates  having  been 
received  upon  that  day  with  request  for  registration.  The  solicitor 
for  the  Brazilian  company  apparently,  according  to  the  evidence  of 
Mr.  Simpson  of  the  National  Trust  Company  and  also  the  admis- 
sion of  Mr.  Newton,  the  plaintiff’s  solicitor,  told  Mr.  Callaghan 
that  the  certificates  for  the  13  shares  had  been  presented  for  trans- 
fer, and  that  the  transfer,  or  rather  the  registration  thereof,  would 
take  place  the  next  day  unless  some  action  was  taken.  As  a mat- 
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ter  of  fact,  as  appears  from  the  'evidence  of  Mr.  Simpson,  transfer 
officer  of  the  National  Trust  Company,  and  from  the  trust  com- 
pany’s records,  the  transfer  of  the  13  shares  was  entered  in  the 
register  on  the  17th  August,  and  Mr.  Simpson  states  that  this  took 
place  at  12.45  p.m.  Exhibit  23  contains  a copy  of  the  entry  in  the 
stock  register  respecting  the  13  shares. 

Mr.  Stirrett,  a solicitor  of  London,  Ontario,  a member  of  the 
firm  who  acted  as  agents  in  London  for  Mr.  Newton,  the  plaintiff’s 
solicitor,  having  received  instructions  from  Mr.  Newton  at  about 
4 p.m.  of  the  16th  August,  attended  before  the  Chief  Justice  of 
the  Common  Pleas  in  London  upon  an  ex  parte  application  for  an 
injunction  to  stay  the  registration  of  the  transfer  of  the  13  shares. 
This  witness  states  that  upon  his  presenting  the  facts  to  the  learned 
Chief  Justice,  the  latter  suggested  to  him  that  he  telephone  to  the 
proper  officer  of  the  National  Trust  Company  and  ask  him  if  the 
trust  company  would  not  undertake  to  stay  the  transfer  until  the 
matter  could  be  investigated  or  a further  application  be  made,  but 
that,  if  the  trust  company’s  official  would  not  give  such  undertak- 
ing, then  he,  Stirrett,  might  return  to  the  Chief  Justice,  who  would 
give  him  an  ex  parte  injunction  order.  Stirrett  that  evening  com- 
municated with  Simpson  by  long  distance  telephone,  and  there  is  a 
very  definite  conflict  between  these  two  witnesses  as  to  the  result  of 
the  conversation  which  took  place.  Stirrett  states  that  he  informed 
Simpson  that,  unless  the  latter  would  agree  that  the  transfer  should 
not  be  registered,  he,  Stirrett,  was  to  go  to  the  Chief  Justice  of  the 
Common  Pleas  and  take  out  an  interim  injunction,  and  that  Simp- 
son agreed  definitely  that  the  transfer  would  not  be  registered  and 
that  nothing  would  be  done  in  the  matter  until  the  next  court  day 
in  Toronto.  Simpson,  on  the  other  hand,  states  that  he  declined  to 
give  this  promise  or  undertaking,  and  that,  on  the  contrary,  he 
informed  Stirrett  of  a conversation  Avhich  had  taken  place  between 
Cassels,  counsel  for  the  Brazilian  company,  and  Callaghan,  New- 
ton’s agent  in  Toronto,  in  which  Cassels  had  informed  Callaghan 
that  the  transfer  would  go  through  the  next  day  (that  is  on  the 
17th)  unless  proceedings  were  taken  to  prevent  it.  Stirrett  sent  a 
telegram  to  the  National  Trust  Company,  which  he  states  was  sent 
to  confirm  what  took  place  in  his  long  distance  conversation  with 
Simpson  had  that  evening.  He  admits  that  the  main  purpose  of 
his  long  distance  telephone  conversation  ivith  Simpson,  on  the  sug- 
gestion of  the  Chief  Justice  of  the  Common  Pleas,  was  to  obtain 
from  Simpson  either  his  definite  agreement  that  the  transfer  would 
not  be  allowed  to  go  through  until  the  next  regular  court  day 
(Thursday  of  that  week)  or  his  refusal  so  to  agree.  Notwithstand- 
ing the  above,  it  will  be  noted,  on  a perusal  of  a copy  of  the  tele- 
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gram  to  the  trust  company,  that  there  is  no  mention,  of  any  kind, 
of  any  such  agreement  having  been  entered  into  or  promise  made 
on  the  part  of  or  on  behalf  of  the  trust  company.  My  finding  of 
fact  upon  this  point  is  that  Simpson  did  not  agree  to  defer  registra- 
tion of  the  transfer  of  the  13  shares  or  of  any  shares  until  the  next 
court  day  or  for  any  definite  time. 

As  already  stated,  the  transfer  of  the  13  shares  was  duly  regis- 
tered at  about  noon  of  the  17th  inst.,  on  which  date  also  an  interim 
injunction  was  obtained,  of  which  notice  was  given  to  the  com- 
panies involved,  and  registration  of  the  transfer  of  the  28  shares, 
for  which  application  had  been  made  in  Montreal  on  the  16th,  was 
thereby  prevented. 

Evidence  was  taken  on  commission,  which  is  put  in  as  part  of 
the  record. 

The  Fidelity  and  Deposit  Company  of  Maryland  was  added  as 
a party  defendant  by  an-  order  of  this  Court  bearing  date  the  5th 
October,  1926.  The  solicitor  for  this  defendant  wrote  the  E’ational 
Trust  -Company  on  the  14th  September,  notifying  the  trust  com- 
pany that  the  Fidelity  company  was  the  owner  of  the  28  shares, 
and  that  an  application  was  to  be  made  on  behalf  of  that  company 
that  it  might  be  added  as  a defendant,  which  was  done. 

It  appears  upon  the  evidence  that  the  certificate  for  28  shares 
passed  through  two  or  three  different  hands  in  the  ordinary  course 
until  it  came  into  the  hands  of  a firm  named  Stone  Prosser  & 
Doty,  who,  I find  upon  the  evidence,  were  hona  fide  purchasers 
for  value  of  the  shares,  without  any  notice  whatsoever  of  any  equity 
or  right  on  the  part  of  this  plaintiff,  or  of  anything  improper  or 
wrongful  in  respect  of  any  intervening  transfer. 

The  Fidelity  company  had  issued  a guarantee  bond  to  the  firm 
who  had  so  purchased  the  certificate  for  the  28  shares  of  Brazilian 
stock,  to  protect  that  firm  against  loss  or  damage  in  the  course  of 
its  transactions,  and  the  Fidelity  company  was  called  upon  to 
implement  its  guarantee,  in  consequence  of  which  it  paid  to  its 
obligee,  the  firm  above  mentioned,  the  market  value  of  the  28 
shares  and  took  over  the  certificate,  being  subrogated  to  the  rights 
and  position  of  the  firm  for  which  the  Fidelity  company  w^as  guar- 
?ntor. 

I must  find  upon  the  evidence  placed  before  me  that  the  certi- 
ficate for  the  13  shares  and  the  certificate  for  the  28  shares  were, 
respectively,  in  the  hands  of  bond  fide  purchasers  for  value  without 
notice  of  any  wrongdoing  or  equity  remaining  in  this  plaintiff. 

It  was  also  shewn,  and  I think  admitted,  that  certificates  for 
shares  endorsed  in  blank,  as  these  were,  were  dealt  in  upon  the 
Toronto),  Eew  York,  and  llfontreal  stock  exchanges  and  trans- 
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ferred  by  delivery,  and  that,  according  to  the  custom  prevailing 
upon  these  and  other  regular  exchanges,  transfers  of  such  shares 
are  accepted  and  registered,  upon  presentation  by  the  holder  of  the 
certificate,  upon  the  registrar,  or  its  official,  being  satisfied  as  to 
the  genuineness  of  the  signature  in  the  endorsement.  In  the 
present  case,  the  witness  Simpson  satisfied  himself  as  to  the  gen- 
uineness of  the  plaintifi^s  signatures  in  the  three  endorsements, 
and,  according  to  the  custom  of  the  exchanges,  the  National  Trust 
Company  was,  therefore,  unless  prevented  by  an  injunction  order, 
not  only  justified  in  registering  the  transfers  but  might  be  com- 
pelled to  register  them. 

There  remains  to  consider  the  legal  position  of  the  parties. 
Counsel  for  the  plaintiff  contended  that  under  the  authority  of 
Societe  Genemle  de  Paris  v.  ^Yall;e■r  (1885),  11  App.  Cas.  20,  and 
France  v.  Clark  (1884),  26  Ch.  D.  257,  the  plaintiff  is  entitled  to 
succeed  with  respect  to  both  lots  of  shares.  Apart  from  the  defence 
based  upon  sec.  64  of  the  Dominion  Companies  Act,  as  to  which  I 
shall  have  something  to-  say  later,  in  my  opinion  the  two  cases 
chiefly  relied  upon  by  counsel  for  the  plaintiff  are  very  clearly  dis- 
tinguished upon  the  facts. 

In  the  SociHe  Generale  case,  M.,  holder  of  the  shares,  deposited 
with  S.  the  certificates  and  a blank  transfer  as  security  for  a debt. 
Afterwards  he  fraudulently  executed  a blank  transfer  in  respect  of 
the  shares  and  deposited  it — that  is  the  blank  transfer — with  the 
appellants  as  security  for  a debt,  stating  to  the  appellants  that  the 
share  certificate  was  lost  or  mislaid.  The  appellants  filled  up  the 
blanks  in  their  transfer  and  sent  it  to  the  company’s  office  with 
the  request  that  it  be  certified,  but  the  company  refused  to  comply 
with  their  request.  The  appellants  never  had  the  certificate  of 
shares,  and  their  action  against  the  executors  of  S.  was  dismissed. 
A comparison  of  the  facts  in  this  case,,  and  a perusal  of  the  reasons 
for  judgment,  as  given  in  the  report,  will  make  it  abundantly  clear 
that  the  facts  of  the  case  differ  in  many  vital  particulars  from  those 
in  the  case  before  me. 

In  France  v.  Clark,  F.,  the  registered  owner  of  the  shares,  placed 
the  certificates  with  C.  as  security  for  £150  together  with  a transfer 
signed,  l)ut  in  blank.  C.  deposited  the  certificates  and  the  blank 
transfer  with  Q.  as  security  for  £250.  C.  died  insolvent,  after 
which  Q.  filled  in  his  own  name  as  transferee  and  sent  in  the  trans- 
fer for  registration.  There  was  some  doubt  as  to  the  time  at  which 
notice  of  the  invalidity  of  the  transfer  had  been  given.  In  effect 
the  Court  held  that  if  a debtor  delivers  to  his  creditor  a blank 
transfer  by  way  of  security  that  does  not  enable  the  creditor  to 
delegate  to  another  ])erson  authority  to  fill  it  up  for  purposes  for- 
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eign  to  the  original  contract.  Some  of  the  language  used  in  the 
reasons  for  judgment  in  that  case,  if  considered  apart  from  the 
facts  of  the  case  itself  might  be  wide  enough  in  meaning  to  have 
a bearing  upon  the  case  at  bar.  If,  however,  such  wider  meaning 
is  to  be  attributed  to  the  language  there  used,  I must  conclude  from 
a perusal  of  more  recent  decisions,  both  of  the  Courts  in  England 
and  of  a Divisional  Court  in  this  Province,  that  such  would  not 
be  the  law  in  Ontario  to-day. 

The  questions  here  involved  were  considered  at  some  length  by 
the  House  of  Lords  in  Colonial  Banlc  v.  Cady  (1890),  15  App.  Cas. 
267;  and  although  in  that  case  the  decision  was  against  the  holders 
of  the  certificates,  the  law  bearing  upon  the  transfer  of  shares, 
where  the  endorsement  of  transfer  is  signed  by  the  registered  owner 
in  blank^,  was  very  clearly  laid  down,  more  particularly  in  the 
reasons  for  judgment  of  Lords  Watson  and  Herschell.  On  p.  277 
of  the  report.  Lord  Watson,  after  stating  that  the  principles  of 
American  law  upon  this  point  did  not  differ  materially  from  those 
governing  the  English  Courts,  goes  on  to  state : — 

AVhen  the  endorsed  transfer  has  been  duly  executed  by  the 
registered  owner  of  the  shares,  the  name  of  the  transferee  being 
left  blank,  delivery  of  the  certificate  in  that  condition  by  him,  or 
by  his  authority,  transmits  his  title  to  the  shares  both  legal  and 
equitable.  The  person  to  whom  it  is  delivered  can  effectually 
transfer  his  interest  by  handing  his  certificate  to  another,  and  the 
document  may  thus  pass  from  hand  to  hand  until  it  comes  into  the 
possession  of  a holder  wiio  thinks  fit  to  insert  his  own  name  as 
transferee  and  to  present  the  document  to  the  company  for  the 
purpose  of  having  his  name  entered  in  the  register  of  shareholders 
and  obtaining  a new'  certificate  in  his  own  favour. 

Further  language,  to  a similar  effect,  will  be  found  in  subse- 
quent pages,  and  also  on  pp.  284-5  in  the  judgment  of  Lord  Her- 
schell. On  p.  2'85  of  the  report  Lord  Herschell  uses  the  following 
language : — 

If  the  owner  of  a chose  in  action  clothes  a third  party  wdth 
the  apparent  ownership  and  right  of  disposition  of  it,  he  is  estopped 
from  asserting  his  title  as  against  a person  to  wdiom  such  third 
party  has  disposed  of  it,  and  wdio  received  it  in  good  faith  and  for 
value.  And  this  doctrine  has  been  held  by  the  Court  of  Appeals 
of  the  State  of  New  York  to  be  applicable  to  the  case  of  certificates 
of  shares,  with  the  blank  transfer  and  power  of  attorney  signed  by 
the  registered  owner,  handed  by  him  to  a broker  who  fraudulently 
or  in  excess  of  his  authority  sells  or  pledges  them.  The  banks  or 
other  persons  taking  them  for  value,,  without  notice,  have  been 
declared  entitled  to  hold  them  as  against  the  owner. 


Grant,  J. 

1927. 

McLeod 

'V. 

Brazilian 
Traction 
Light  and 
Power  Co. 
Ltd. 


262 


ONTARIO  LAW  REPORTS. 


Grant,  J. 

1927. 

McLeod 

'y. 

Brazilian 
Traction 
Light  and 
Power  Co. 
Ltd. 


[vOL. 

As  at  present  advised  I do  not  see  any  difference  between  the 
law  of  the  State  of  New  York  and  the  law  of  England  in  this 
respect.” 

It  is  to  be  noted  that  the  decision  in  France  v.  Clarh,  cited  by 
counsel  for  the  plaintiff,  was  also  cited  to  the  Law  Lords  in  the 
argument  of  Colonial  Bank  v.  Cady. 

In  Fry  v.  Smellie,  [1912]  3 K.B.  282,  the  Court  of  Appeal  in 
England  held,  as  stated  in  the  head-note  to  the  report,  that  where 
the  registered  holder  of  shares  in  a public  company  handed  to  an 
agent  the  indicia  of  title  together  with  a transfer  of  the  shares 
signed  in  blank,  and  instructed  him  to  borrow  not  less  than  a cer- 
tain sum  on  the  security  of  the  shares,  and  the  agent,  in  defiance 
of  his  instructions,  borrowed  upon  the  shares  a less  sum ; as  against 
the  principal,  the  lender  was  entitled  to  retain  the  indicia  of  title 
to  the  shares  until  repayment  of  the  amount  of  his  loan.”.  The 
decision  in  France  v.  Clark  was  distinguished,  and  the  decision  in 
Brocklesky  v.  Temperance  Permanent  Building  Society,  [1895] 
A.C.  173,  applied. 

The  observations  of  Lords  Watson  and  Herschell  in  Colonial 
Bank  v.  Cady,  to  which  I have  already  referred,  are  quoted  at  con- 
siderable length  by  Vaughan  Williams,  L.J.,  in  the  Fry  case,  com- 
mencing at  p.  290,  and  the  law  is  clearly  stated  further  at  p.  293 
of  the  report.  After  discussing  the  question  whether  or  not  it  is 
an  application  of  the  law  of  estoppel,  the  learned  Lord  Justice 
uses  the  following  language : — 

‘^It  is  really  an  instance  of  the  application  of  the  rule  that  when 
one  of  two  innocent  persons  must  suffer,  the  person  who  rendered 
it  possible  for  the  wrongdoer  to  do  the  wrong,  by  reason  of  the  trust 
he  reposed  in  the  wrongdoer,  should  suffer,  rather  than  the  person 
who  suffers  from  the  agent  having  that  opportunity.” 

Tliis  same  principle  is  very  clearly  enunciated  in  the  Brockleshy 
case,  [1895]  A.C.  173,  and  particularly  in  the  judgment  of  Lord 
Watson  (p.  183)  and  Lord  Macnaghten  (p.  184).  The  case  of 
Fuller  V.  Glyn  Milts  Currie  £ Co.,  [1914]  2 K.B.  168,  is  further 
authority  for  the  law  as  above  stated. 

Then  in  our  own  courts,  in  Smith  v.  Rogers  (1899),  a decision 
of  a Divisional  Court,  to  be  found  in  30  O.R.  256,  the  same  rules  of 
law  are  set  forth  as  prevailing  in  the  Province  of  Ontario.  The 
case  of  France  v.  Clark,  cited  by  the  plaintiff’s  counsel,  was  dis- 
tinguished on  the  facts.  The  leading  eases  were  reviewed  by  the 
late  Chief  Justice  of  Ontario  (Sir  AAhlliam  Meredith),  who  was 
tlien  Chief  Justice  of  the  Common  Pleas,  and  the  law  clearly  set 
forth. 
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My  conclusion,  therefore,  upon  the  law  is  that,  apart  from  the 
provisions  of  sec.  64  of  the  Dominion  Companies  Act,  the  persons 
wlio  acquired,  as  hand  fide  purchasers  for  value  without  notice, 
these  certificates  for  shares,  the  transfers  of  which  had  been  duly 
executed  in  blank  by  the  plaintiff,  with  power  of  attorney  for  regis- 
tration thereof,  and  which  certificates  had  been  'by  the  plaintiff 
delivered  to  Stone,  thereby  enabling  him  to  dispose  thereof,  became 
the  owners  of  the  shares  represented  by  the  certificates  freed  from 
any  claim  on  the  part  of  the  plaintiff.  She  not  only  endorsed  the 
transfers  in  blank  and  delivered  the  certificates  to  Stone  but  she 
delivered  the  certificates  to  Stone  for  the  express  purpose  of  enabl- 
ijig  him  to  dispose  of  the  certificates  and  to  obtain  for  her  in  lieu 
thereof  other  securities^  including  another  certificate  for  16  shares 
of  Brazilian  stock.  She  knew  that  Stone  would  have  to  dispose  of 
these  certificates,  and  he  was  authorised  to  do  so.  The  fraud  on 
the  ])art  of  Stone  lay,  not  hi  his  disposing  of  the  certificates,  but 
in  his  failure  to  obtain  and  furnish  to  her  certificates  for  the 
other  securities  which  he  was  supposed  to  get  for  her. 

Applying  the  principles  of  law  set  forth  in  the  cases  to  which 
I have  referred  above,  and  paraphrasing  the  language  used  by 
Vaughan  Williams,  L.J.,  the  plaintiff,  who  rendered  it  possible  for 
the  wrongdoer  (Stone)  to  do  the  wrong  by  reason  of  the  trust  she 
reposed  in  the  wrongdoer,  should  suffer  rather  than  the  persons 
(the  defendants)  who  suffer  from  the  agent  having  that  oppor- 
tunity. 

The  latter  part  of  sec.  64  of  the  Dominion  Companies  Act,  ITS 
C.  1906,  ch.  79,  reads  as  follows:  ^‘Provided  that,  as  to  the  stock 
of  any  company  listed  and  dealt  with  on  any  recognised  stock 
exchange  by  means  of  scrip,  commonly  in  use  endorsed  in  blank  and 
transferable  by  delivery,  such  endorsation  and  delivery  shall,  except- 
ing for  the  purpose  of  voting  at  meetings  of  the  company,  consti- 
tute a valid  transfer.*’  I am  of  opinion  that  this  provision  is  suf- 
ficient to  serve  as  a protection  to  the  defendants  in  this  action, 
but  by  reason  of  the  fact  that  it  has  been  questioned  whether  it  is 
applicable  to  a case  in  which  the  certificate  for  shares  was  not 
actually  sold  on  a stock  exchange  T have  deemed  it  ex])edient  that 
I should  deal  Avith  the  legal  position  ajnirt  from  the  language  of 
the  statute. 

The  Braz’lian  ('onp)any  is  a Dominion  corporation  and,  as 
alreadv  stated.  ih«  shares  are  listed  and  dealt  i'n  upon  the  recognised 
sto(‘k  exchanges  bv  means  of  scadp  that  is.  ('(U’ti fic'ates  endorsed  in 
blank  and  ti’ansfcnaible  by  dfdiverv.  bfol withstanding  my  feeling 
of  svm])athy  for  the  ])1aintitr  who  sustains  a siu’ions  loss  in  ('on- 
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sequence  of  her  credulous  folly^  there  must  be  judgment  dismissing 
the  action. 

The  very  arbitrary  manner  in  which  the  solicitor  for  the  Bra- 
zilian company  directed  the  registration  of  the  transfer,  although 
he  had  been  made  aware  of  the  circumstances,  including  the  facts 
that  the  matter  had  heen  mentioned  to  the  Chief  Justice,  and  that 
apparently  a gross  fraud  had  been  perpetrated^  does  not  commend 
itself  to  me.  The  purchasers  of  the  shares  were  not  pressing  to 
liave  the  registration  completed  forthwith,  nor  would  any  rights 
have  been  imperilled,  had  some  consideration  been  shewn  by  the 
solicitor  for  the  company  toward  one  of  that  company’s  registered 
shareholders.  My  inclination,  at  first,  was  to  deprive  those  defend- 
ants of  costs.  Upon  refiection^  I have  decided  that  so  doing  would 
perhaps  work  an  injustice  to  the  companies. 

The  dismissal  of  the  plaintiff’s  action  will,  therefore,  be  with 
costs : which  will  provide  for  but  one  set  of  costs  with  respect  to 
the  Brazilian  company  and  the  National  Trust  Company;  the  other 
defendant,  the  Fidelity  and  Deposit  Company  of  Maryland,  'being 
entitled  also  to  its  costs,  including  the  costs  of  the  commission  and 
of  the  taking  of  evidence  thereunder. 


[IN  CHAMBERS.] 

Rex  ex  rel.  Hooper  v.  Jackson. 

Municipal  Corporations — Election  of  Aldermen  for  City  hy  General  Vote 
— Persons  Deelared  Elected  Unseated  as  Disqualified — Eew  Elec- 
tion— Consolidated  Municipal  Act,  1922,  secs.  152,  157,  and  171/. 

In  the  city  of  W.,  twelve  aldermen  are  elected  annually  by  general  vote. 
At  the  election  for  1927  there  were  thirty-two  candidates.  The  elec- 
tion was  contested  with  the  result  that,  of  the  twelve  who  had  the 
largest  number  of  votes  and  were  declared  elected,  one  disclaimed 
and  five  were  found  to  be  disqualified  and  were  removed  from  office 
by  order  of  a County  Court  Judge,  upon  an  application  in  the  nature 
of  a quo  warranto  under  the  Consolidated  Municipal  Act,  and  by  the 
order  a new  election  was  directed:  — 

Held,  upon  appeal,  that  a new  election  was  properly  ordered — the  can- 
didates having  the  highest  number  of  votes  after  those  declared 
elected  and  afterwards  unseated  were  not  entitled  to  the  offices 
vacated. 

Sections  152,  157,  and  174  of  the  Consolidated  Municipal  Act,  1922, 
considered. 

An  appeal  by  the  defendant  J.  W.  McConnell  from  the  order 
of  Ross.  Co.  C.J.,  of  the  5th  February,  1927,  upon  a quo  wnrrnnfo 
appIi('ation,  unseating  the  defendants  as  aldermen  of  tlie  City  of 
Windsor,  in  so  far  as  the  order  directed  a new  election  of  aider- 


men. 
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-February  25.  The  appeal  was  heard  by  Middleton,  J.A., 
Chambers. 

F.  C.  Kerhy,  for  the  appellant. 

If.  D.  Roach,  for  the  relator. 

G. H.  McHugh,  for  the  defendants  other  than  McConnell. 


in  1927. 


Rf;x  ex  rel. 
Hooper 

V. 

Jackson. 


March  1.  Middleton,  J.A.  : — The  appellant  seeks  to  have 
substituted  for  the  order  for  a new  election  a declaration  that, 
under  the  provisions  of  the  Consolidated  Municipal  Act,  the  clerk 
of  the  city  must  proceed  in  the  mode  provided  by  sec.  157  to  declare 
the  candidates  having  the  highest  number  of  votes  next  after  those 
declared  elected  and  now  unseated  to  be  entitled  to  the  offices  so 
vacated. 

Some  discussion  took  place  as  to  the  order  actually  issued,  which 
it  is  said  does  not  correspond  to  that  pronounced.  1 accept  the 
order  as  signed  as  being  the  order  actually  made  by  the  learned 
Judge.  He  has  not  intimated  in  any  way  that  it  does  not  express 
his  intention. 

There  are  in  MTndsor  twelve  aldermen  elected  by  general  vote — 
there  were  thirty-two  candidates.  The  election  was  contested,  and 
in  the  result  one  disclaimed  and  five  were  removed  from  office  and 
a new  election  to  fill  the  six  vacancies  was  directed. 

The  present  appellant,  one  of  the  five  unseated,  was  found 
guilty  of  bribery  and  was  disqualified  for  two  years.  From  the 
unseating  and  disqualification  no  appeal  is  had,  but  what  is  sought 
is  that  six  men  not  elected  to  office  may  be  placed  in  office  by  the 
order  of  the  Court  and  the  action  of  the  clerk.  In  the  motion  the 
seats  were  not  claimed  for  the  defeated  candidates,  and  the  policy 
of  the  courts  is  strongly  against  putting  in  office  those  in  whom  the 
electors  have  not  shewn  confidence  by  their  votes. 

If  I have  any  discretion  in  the  matter,  I have  no  hesitation  in 
saying  that  a new  election  is  proper.  The  men  who  have  been 
unseated  (other  than  the  applicant,  who  has  been  disqualified)  may 
in  the  event  of  a new  election  be  able  to  remove  the  only  obstacle 
in  the  way  of  successful  candidature  (default  in  payment  of  taxes 
in  some  cases)  before  a new  election  is  held,  and  so,  if  the  people 
so  will,  may  govern  in  the  ensuing  ^^ear. 

In  Rex  ex  rel.  Martin  v.  Jacques  (1913),  4 O.AV.N'.  1112,  a 
very  similar  question  arose,  and  under  the  statute  as  it  then  stood 
I refused  to  seat  the  unsuccessful  candidate — but  sec.  233  of  the 
Act  (E.S.O.  1897,  ch.  230)  whicli  tlien  governed  was  not  similar 
to  sec.  174  of  the  Consolidated  Municipal  Act,  1922.  Section  174 
falls  into  two  parts:  (1)  dealing  with  the  case  if  it  is  determined 
that  any  other  person  was  duly  elected;’^  (2)  Avhen  it  is  determined 
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{a)  that  no  other  person  was  duly  elected/’  or  (h)  that  a person 
dul}"  elected  has  become  disqualified  or  has  forfeited  his  seat.”  In 
case  either  of  these  findings  has  been  made,  except  as  provided  by 
section  157/’  the  order  shall  provide  for  a new  election.  Xeither 
finding  essential  to  the  application  of  this  subsection  has  been  made 
in  so  many  words,  but  I think  in  effect  it  has  been  shewn  that 
no  other  person  was  duly  elected.”  This  I think  must  be  taken  to 
be  the  converse  of  subsec.  1 — it  has  not  been  determined  that  any 
other  person  was  duly  elected,”  and  so  there  must  be  an  election 
unless  the  case  falls  under  the  other  provision  of  subsec.  2,  which 
speaks  of  a person  who  being  duly  elected  has  become  disqualified 
or  has  forfeited  his  seat,  which  case  is  alone  provided  for  by  sec. 
157.  This  section,  as  pointed  out  in  the  case  above  cited,  is  predi- 
cated upon  sec.  152*  and  deals  with  the  case  of  a member  of  council 
who  forfeits  his  seat  after  due  election  and  so  it  becomes  vacant.” 
Then  under  sec.  157  a ^S^acancy  occurs,”  and  the  candidate  with 
the  next  vote  steps  up  to  fill  the  vacancy.  If  the  quo  warranto  ” 
is  taken  because  of  a seat  being  thus  vacated,  the  primd  facie  duty 
of  the  Court  to  order  a new  election  is  displaced  by  the  provision 
of  sec.  174,  which  in  that  case  makes  157  applicable.  I cannot  give 
it  any  wider  application. 

The  precise  wording  is  ^^a  person  duly  elected  has  become  dis- 
qualified or  has  forfeited  his  seat.”  Here  the  finding  is  that  none 
of  these  candidates  was  duly  elected  because  they  were  all  disquali- 
fied. The  statute  only  operates  in  the  case  of  a person  who,  having 
proper  qualification,  is  duly  elected  and  afterwards  becomes  dis- 
qualified during  his  term  of  office,  in  which  case  the  runner  up  ” 

* Section  152  provides  that  the  seat  of  a member  of  a council  shall 
become  vacant  if  he  does  or  suffers  certain  specified  things,  “ and  the 
council  shall  forthwith  declare  the  seat  to  be  vacant.” 

157. — (1)  Where  a vacancy  occurs  in  the  office  of  alderman  in  a 
city  where  aldermen  are  elected  by  general  vote,  the  unsuccessiful  can- 
didate'' who  received  the  highest  number  of  votes  at  the  next  preceding- 
election  shall  be  entitled  to  the  office  upon  making  the  prescribed 
declarations  within  the  prescribed  time,  and  if  he  fails  to  do  so  or 
disclaims  the  office  one  of  the  candidates  following  in  regular  order 
according  to  the  number  of  votes  received  shall,  as  hereinafter  pro- 
vided, become  entitled  to  the  office  on  making  such  declarations  within 
the  prescribed  time. 

174. — (1)  Where  the  election  complained  of  is  adjudged  to  be 
invalid,  the  order  shall  provide  that  the  person  found  not  to  have  been 
duly  elected  be  removed  from  the  office,  and  if  it  is  determined  that 
any  other  person  was  duly  elected  that  he  be  admitted  forthwith  to 
the  office. 

(2)  Where  it  is  determined  that  no  other  person  was  duly  elected, 
or  that  a person  duly  elected  has  become  disqualified  or  has  (forfeited 
his  seat,  the  order  shall  provide  for  the  removal  from  office  of  such 
last  mentioned  person  and,  except  as  provided  by  section  157,  for  the 
holding  of  a new  election. 
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is  to  have  the  seat — and  the  municipality  is  to  be- saved  the  cost  of 
a by-election ; but  when  the  defect  is  in  the  election  and  disqualified 
persons  are  chosen  the  Legislature  has  not  interfered  with  the 
sound  principle  of  the  general  law  that  those  rejected  by  the  elec- 
torate should  not  be  placed  in  office  by  the  machinery  of  the  law. 

The  appeal  is  dismissed  with  costs. 


[MIDDLETON,  J.A.] 

Re  Allax  BnotvN's  Ltd.  and  Dryall 

Company — Incorporation  under  Ontario  Companies  Act  — Power  to 
Acquire  Land  for  the  Purpose  of  “ Carrying  on  its  Undertaking  ” — 
Land  Acquired  for  Accommodation  of  Company's  Workmen — Sec. 
24  of  Act — Land  not  Required  for  “ Actual  Use  and  Occupation  ” — 
Forfeiture  to  Crown  if  not  Disposed  of  within  Period  Prescrihed 
by  Statute — Construction  of  sec.  26 — Application  wider  Vendors  and 
Purchasers  Act. 

A manufacturing  company  incorporated  under  the  Ontario  Companies 
Act  acquired  land  in  1916,  during  the  war,  for  the  purpose  of  erecting 
houses  thereon  for  its  employees  engaged  in  the  manufacture  of 
material  for  war  purposes.  After  the  war  was  over,  the  number  of 
employees  was  greatly  reduced,  the  housing  accommodation  was  no 
longer  needed,  and  the  company  desired  to  sell  the  lands:  — 

Held,  that  the  land  acquired  by  the  company  was  necessary  for  the 
purpose  of  “ carrying  on  its  undertaking,”  within  the  meaning  of  sec. 
24  of  the  Ontario  Companies  Act,  the  company  having  no  power  to 
purchase  land  save  that  given  by  sec.  24:  in  the  absence  of  bad  faith, 
the  belief  of  the  directors  that  the  land  was  necessary  for  the  pur- 
poses of  the  company,  and  for  no  other  purpose,  must  govern. 
Section  26  of  the  Act  is  to  be  read  as  meaning  that  lands  not  required 
for  actual  use  and  occupation  o^f  the  company  must  be  sold  within 
seven  years  after  acquisition  or  seven  years  after  it  has  ceased  to  be 
required,  whichever  period  is  longer. 

Under  subsec.  3 of  sec.  26,  there  is  no  forfeiture  until  six  months’ 
notice  of  the  intention  of  the  Crown  to  claim  the  land  has  been 
given,  and  the  six  months  have  elapsed. 

Objections  made  to  the  title  of  the  company  by  one  to  whom  they  had 
agreed  to  sell  the  land  were,  upon  an  application  under  the  Vendors 
and  Purchasers  Act,  declared  invalid,  in  accordance  with  the  above 
hbldings. 

Application^  under  the  Vendors  and  Purchasers  Act.  by  a 
manufacturing  company  incorporated  under  the  Ontario  Companies 
Act,  for  an  order  declaring  that  the  objections  made  to  its  title 
by  the  perso*!!  to  whom  it  had  contracted  to  sell  land  were  invalid. 

February  25  and  March  1.  The  application  was  heard  by 
]\riDDLBTON,  J.A.,  in  the  AVeekly  Court,  Toronto. 

F.  C.  Carter,  for  the  vendor  company. 

C.  M.  Garvey,  for  the  purchaser. 

Edward  Bayly,  K.C.,  for  the  Attorney-General  for  Ontario. 
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March  2.  Middletox,  J.  A. : — The  vendor  company  purchased 
in  1916,  during  the  war,  certain  lands  upon  which  to  erect 
housing  accommodation  for  its  employees,  then  numbering  about 
1,200  men,  engaged  upon  the  manufacture  of  copper  and  brass 
for  war  purposes.  After  the  war  was  over,  the  number  of  em- 
ployees was  greatly  reduced,  and  it  was  not  found  necessary 
to  maintain  this  accommodation.  In  1922  the  business  was  sold, 
but  the  land  so  purchased  remained  with  the  company,  and  it 
was  decided  to  sell  it  as  no  longer  required  for  its  business. 

Objections  are  now  taken  to  the  vendor  company’s  title,  which 
may  be  thus  summarised : — 

(1)  The  company  was  incorporated  for  the  purpose  of  manu- 
facturing, and  had  no  power  to  purchase  lands  save  that  given 
by  sec.  24  of  the  Ontario  Companies  Act,  E.S.O.  1914,  eh.  178 — 
to  acquire  ^^any  real  estate  necessary  for  the  carrying  on  of  its 
undertaking,  and  when  no  longer  required  to  sell,  alienate  and 
convey  the  same.” 

On  the  material  this  land  was  acquired  in  1916  for  the  purpose 
of  ^‘carrying  on  its  undertaking,”  within  the  meaning  of  the 
statute.  These  words  must  have  a liberal  construction,  and  it 
is  plain  that  the  land  was  acquired  solely  because  the  directors 
believed  that  it  was  necessary  for  the  purposes  of  the  company 
and  for  no  other  purpose — ^and,  in  the  absence  of  bad  faith,  the 
action  and  belief  of  the  directors  must  govern. 

(2)  Section  26  (1)  provides  that  lands  acquired  by  the  com- 
pany ^^and  not  required  for  its  actual  use  and  occupation”  shall  not 
be  held  by  the  company  ^Tor  a longer  period  than  seven  years  after 
the  acquisition  thereof,  or  after  it  has  ceased  to  be  required 
for  its  actual  use  and  occupation;”  (2)  any  such  land  held  for  a 
longer  period  than  seven  years  without  being  disposed  of  shall  be 
forfeited  to  his  Majesty. 

On^  this  the  second  objection  is  made.  It  is  argued  that, 
according  to  the  true  construction  of  the  statute,  the  land  cannot 
be  held  (a)  for  a longer  period  than  seven  years  after  acquisition 
— or  (b)  after  it  has  ceased  to  be  necessary  for  the  purposes  of 
the  company.  I do  not  so  construe  the  section.  I would  so 
read  it  that  the  land  must  be  sold  within  seven  years  after  acquisi- 
tion or  seven  years  after  it  has  ceased  to  be  required,  whichever 
period  is  longer.  The  provision  of  subsec.  (2)  gives  colour  to  this, 
for  it  speaks  of  seven  years  as  applical)le  to  all  land  which  falls 
under  this  section. 

Then  again,  no  ‘forfeiture  shall  take  effect  or  be  enforced” 
until  the  expiration  of  six  months  after  notice  of  the  intention 
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of  his  Majesty  to  claim  it;  and  during  the  six  months  the  cor- 
poration may  sell  (subsec.  3).  This  makes  it  plain  that  there 
is  no  forfeiture  at  all  until  the  notice  has  been  given  and  the 
six  months  have  elapsed. 

On  all  these  grounds  the  objections  fail. 


[GRANT,  J.] 

CaRLINO  V.  ZiMBLARTE. 

Limitation  of  Actions — Highway  Traffic  Act,  1923,  13  & IJf  Geo.  V.  ch. 
J/S,  sec.  34 — ''Damages  Occasioned  hy  a Motor  Vehicle'' — Negli- 
gence of  Driver — Action  hy  Passengers  against  Oivner  for  Damages 
Sustained — Remedy  hy  Action  Barred — Removal  of  Bar  hy  sec.  43a. 
(16  Geo.  V.  ch.  5S,  sec.  10)  before  Commeneement  of  Action — Non- 
retroactivity of  sec.  43a. — Cause  of  Action  not  Extinguished — Find- 
ings of  Jury — Negligence  of  Servant  of  Owner — Cause  of  Action  at 
Common  Law  not  Affected  hy  sec.  54- 

In  an  action  for  damages  for  injuries  sustained  by  the  plaintiffs,  who 
were  passengers  in  a motor  vehicle  driven  by  the  servant  of  the 
defendant,  by  reason,  as  alleged,  of  the  negligence  of  the  driver,  the 
jury  found  negligence,  consisting  in  excessive  speed  and  consequent 
loss  of  control  of  the  vehicle,  and  assessed  damages  to  the  plaintiffs. 

The  accident  occurred  on  the  26th  July,  1925,  and  the  action  was  not 
commenced  until  the  18th  May,  1926.  The  six  months’  period  fixed 
by  sec.  54  of  the  Highway  Traffic  Act,  1923,  as  that  within  which  an 

action  for  damages  occasioned  by  a motor  vehicle  must  be  brought, 
expired  in  January,  1926;  but  sec.  43a.  of  that  Act,  enacted  by  16 
Geo.  V.  ch,  58,  sec.  10,  came  into  force  on  the  8th  April,  1926,  and 
by  it  sec.  54  is  not  to  apply  to  any  action  such  as  this  brought  by 
a passenger:  — 

Held,  that  sec.  43a.  was  not  retrospective. 

Stephenson  v.  Parkdale  Motors  (1924),  55  O.L.R.  680,  applied  and  fol- 
lowed. 

But  the  effect  of  sec.  54  was  merely  to  bar  the  remedy,  not  to  extin- 
guish the  cause  of  action. 

After  the  expiry  of  the  six  months,  the  plaintiffs  were  unable  to  bring 
an  action  to  enforce  their  right;  and  they  so  continued  until  the  8th 
April,  1926,  when,  by  the  enactment  of  sec.  43a.,  the  statutory  bar 
was  removed,  and  at  any  time  after  that  day  until  the  pursuit  of 
their  remedy  in  the  courts  would  be  barred  by  the  general  pro- 
visions of  the  Limitations  Act  applicable,  they  were  entitled  to  bring 
an  action,  and  the  action  brought  on  the  18th  May,  1926,  was  not 
barred. 

Held,  also,  that  the  plaintiffs’  right  of  action  at  common  lav*^,  based 
upon  the  negligence  of  the  servant  when  upon  the  service  of  his 
master,  was  not  affected  by  the  provisions  of  sec.  54  aforesaid— the 
limitation  applies  only  to  actions  based  upon  violations  of  the  High- 
way Traffic  Act. 

Dicta  in  Harris  v.  Yellow  Cah  Ltd.  (1926),  59  O.L  R.  8.  and  Bizcaii  v. 
Canadian  National  Raihcay  Co.  and  Aziz  (1926),  59  O.L.R.  549, 
adopted. 

The  plaintiffs  were  entitled  to  recover  the  damages  assessed  by  the 
jury. 

18 — 60  O.L.R. 
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Action  for  damages  for  injuries  sustained  b)^  the  three  plaintiffs 
by  reason  (as  they  alleged)  of  the  negligence  of  the  driver  of  a 
motor  car  in  which  they  were  passengers.  The  action  was  brought 
against  the  owner  of  the  car. 


February  21.  The  action  was  tried  before  Grant^  J.,  and  a 
jury,  at  North  Bay. 

T.  N.  Phelan^  K.C.,  and*  H.  J.  Reynolds,  for  the  plaintiffs 
Carlino  and  Delfino. 

T.  J.  Agar,  K.C.,  for  the  defendant. 

March  4.  Grant,  J. : — The  plaintiff  (Maloni  Avas  not  present 
at  the  trial,  nor  was  he  represented,  and  no  evidence  was  put  in 
on  his  behalf.  The  action  was  therefore  dismissed,  in  so  far  as 
Maloni  was  concerned,  with  costs. 

On  Sunday  the  26th  July,  1925,  the  defendant’s  automobile, 
a seven  passenger  Studebaker,  driven  by  one  Charles  Carlino,  a 
servant  or  employee  for  that  purpose  of  the  defendant  (as  found 
by  the  jury),  was  proceeding  from  North  Bay  to  Sudbury.  The 
plaintiff  Carlino  (a  brother  of  the  driver)  and  his  co-plaintiff 
Delfino,  as  well  as  Maloni,  and  a man  named  McDonald,  were 
passengers  in  the  car  on  the  invitation  of  the  defendant,  who 
apparently  had  intended  going  but  was  for  some  reason  unable 
to  do  so.  The  defendant  engaged  Charles  Carlino  to  drive  the 
car,  and  it  appears  from  statements  made  by  him  upon  his  examina- 
tion for  discovery,  which  were  put  in  as  part  of  the  plaintiffs’  case, 
that  the  defendant  expected  to  pay  Charles  Carlino  for  his  services 
in  that  respect. 

The  plaintiff  Delfino  was  merely  a visitor  in  North  Bay,  his 
home  being  in  Buffalo,  and  he  had  no  interest  in  the  expedition 
other  than  as  a guest  of  the  owner-defendant.  The  plaintiff 
Carlino  is  a hotel-keeper  at  Calendar.  By  permission  of  the 
driver,  Delfino  drove  the  car  to  Calendar  to  get  James  Carlino, 
and  then  back  to  North  Ba,y,  Avhere  one  or  more  of  the  others 
got  in.  Delfino  then  continued  to  drive  the  car  until  they  had 
reached  a point  some  JO  to  35  miles  easterly  from  the  place  where 
the  accident  occurred,  from  which  point,  on  Charles  Carlino’s 
suggestion,  the  latter  drove  until  the  time  when  the  accident 
occurred. 

As  the  car  approached  or  was  mounting  a hill  in  the  highway, 
the  driver  increased  its  speed,  and  after  they  had  gone  some  short 
distance  Avesterly  from  the  top  of  the  hill  the  speed  of  the  car 
was  accelerated,  the  car  swerved  abruptly  to  one  side,  Avent  into 
the  ditch  and  turned  over  once  or  tAvioe,  and  the  plaintiffs  were 
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thrown  out.  Delfino  received  very  grave  injuries^  8 or  9 ribs  being 
fractured,  one  or  more  of  th^m  being  caused  to  puncture  the  lung ; 
■operations  of  a serious  character  became  necessary  both  in  the  hospi- 
tal at  Sudbury,  where  he  was  detained  for  5 or  6 weeks,  and  latterly 
at  Buffalo  by  a specialist  in  that  city.  At  the  time  of  the  trial  this 
plaintiff  Delfino  was  quite  evidently  a sick  man,  and,  according 
to  the  medical  evidence,  including  that  of  Dr.  Lascola  from  Buffalo, 
it  is  probable  that  this  plaintiff  will  never  entirely  recover  from 
his  injuries. 

The  plaintiff  Carlino  was  also  injured,  although  much  less 
seriously  than  Delfino,  which  fact  evidently  was  taken  into  con- 
sideration by  the  jury  in  fixing  the  respective  amounts  allowed  to 
them  for  damages.  Upon  the  question  of  the  amounts  allowed 
by  the  jury,  in  case  this  point  should  be  considered  upon  appeal, 
I am  of  the  opinion  that  the  damages  allowed  were  not  excessive. 

The  questions  submitted  to  the  jury,  together  with  their 
answers  thereto,  are  as  follows: — 

1.  Was  the  defendant  guilty  of  negligence  causing  the  accident? 
A.  Yes. 

2.  If  so,  what  was  that  negligence — answer  fully  giving  every 
such  negligence  ? A.  Excessive  speed,  and  therefore  lost  control 
of  car. 

3.  Could  the  plaintiff  Delfino  by  the  exercise  of  reasonable 
care  have  avoided  the  accident?  A.  No. 

4.  If  so,  in  what  respect  did  he  fail  to  exercise  such  reasonable 
care?  (Answer  fully). 

5.  Damages?  A.  To  Delfino,  $7,000.00;  to  Carlino,  $1,000.00. 

6.  If  you  find  that  the  plaintiff  Delfino  failed  to  exercise 

reasonable  care  contributing  to  the  accident,  what  do  you  find 
were  the  degrees  of  fault:  (a)  of  the  plaintiff  Delfino;  (b)  of 

the  defendant  ? 

7.  Do  you  find  that  Charles  Carlino  was  or  was  not  the  servant 
of  Zimblarte  at  the  time  of  the  accident?  (Answer  yes  or  no). 
A.  Yes. 

8.  Were  the  plaintiffs  and  Charles  Carlino  engaged  in  a joint 
or  common  adventure,  and  in  joint  possession  and  control  of  the 
car,  at  the  time  when  the  accident  happened?  A.  No. 

At  the  close  of  the  plaintiffs’  case  counsel  for  the  defendant 
moved  for  a dismissal  of  the  action  upon  the  ground  that  under* 
sec.  54  of  the  Highway  Traffic  Act,  1923,  13  & 14  Geo.  V.  ch.  48, 
the  time  within  wliich  an  action  may  be  brought  is  limited  to  the 
period  of  six  moiitlis  from  the  time  when  the  damages  were  sus- 
tained. I reserved  my  decision  on  this  point  and  allowed  the 
case  to  go  to  the  jury.  The  question  involved  in  the  motion  was 
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argued  on  the  ,22nd  February,  after  the  jury  had  given  their 
answers  to  the  questions  submitted  to  them,  and  I directed  that 
at  the  same  time  counsel  should  present  any  argument  which 
they  might  wish  to  be  before  me  with  respect  to  the  answers  given 
by  the  jury. 

The  accident,  as  above  stated,  occurred  on  the  26th  July,  1925 ; 
the  writ  of  summons  was  issued  on  the  18th  *May,  1926;  the 
amendment  to  the  Highway  Traffic  Act  (16  Geo.  V.  ch.  58,  sec.  10) 
by  which  sec.  43u.  was  added,  received  the  Royal  assent  on  the  8th 
April,  1926. 

The  six  months’  period  limited  by  sec.  54  expired  in  the  month 
of  January,  1926,  and  therefore  before  the  issuing  of  the  writ 
of  summons.  Section  43«.,  however,  as  above  mentioned,  came  into 
force  in  April  of  1926,  and  therefore  before  this  action  was 
commenced. 

Section  43ct.  reads  as  follows : — 

^^The  provisions  of  sections  42,  43  and  54  shall  not  apply  to 
any  action  brought  by  a passenger  in  a motor  vehicle  against 
the  owner  or  driver  of  the  vehicle  in  respect  of  any  injuries  sus- 
tained by  him  while  a passenger.” 

Section  42  makes  the  owner  of  the  car  responsible  for  any 
violation  of  the  Act,  etc.,  unless  at  the  time  of  such  violation 
the  motor  vehicle  was  in  the  possession  of  some  person  other  Ihan 
the  owner  or  his  chauffeur,  without  the  owner’s  consent. 

Section  4J  contains  a provision  by  which  the  onus  of  proof 
that  the  loss  or  damage  sustained  did  not  arise  through  the  negli- 
gence or  improper  conduct  of  the  owner  or  driver  shall  be  upon 
the  owner  or  driver. 

Section  54  (as  amended  by  sec.  14  of  the  Act  of  1926)  reads 
as  follows : — 

^^Subject  to  the  provisions  of  subsections  2 and  3 no  action 
shall  be  brought  against  a person  for  the  recovery  of  damages 
occasioned  by  a motor  vehicle  after  the  expiration  of  six  months 
from  the  time  when  the  damages  were  sustained.” 

Subsections  2 and  3 of  this  section  (added  by  sec.  14  of  the  Act 
of  1926)  have  no  bearing  upon  the  subject-matter  of  this  action. 

Counsel  for  tlie  defendant  contended  tliat  sec.  43u..  is  not  re- 
trospective, and,  therefore,  as  it  was  not  passed  until  the  8tli 
April,  1926,  whicli  was  about  nine  months  after  the  accident  oc- 
cured  and  the  damages  were  sustained,  it  lias  no  application  to 
this  action. 

ICven  if  this  question  had  not  already  been  considered,  I should 
have  been  prepared  to  hold  that  the  defendant’s  contention  in 
this  regard  is  right.  The  question,  however,  has  already  been 
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considered  by  niy  brother  Logie  in  Stephenson  v.  Parhdale  Motors 
(1924),  55  O.L.IL  680,  where  that  learned  Judge  decided  that 
sec.  54  of  the  statute,  imposing  a time  limit  for  bringing  an 
action,  is  not  an  enactment  regulating  procedure  and  so  is  not 
retrospective.  Section  43a.,  in  so  far  as  this  phase  of  the  matter 
is  affected  thereby,  is  an  enactment  removing  the  time  limit  pre- 
viously in  force,  and  in  my  opinion  comes  under  the  same 
category. 

That  there  is  a strong  leaning  on  the  part  of  our  courts  against 
giving  to  a statute  such  a construction  as  would  make  it  retro- 
active in  its  operation  is  emphasised  in  the  decision  of  the 
Supreme  'Court  of  Canada  in  Upper  Canada  College  v.  Smith 
(1921),  61  Can.  S.C.R.  413,  where  the  authorities  are  exhaustively 
reviewed. 

It  was  contended,  however,  by  counsel  for  the  plaintiffs  that 
the  effect  of  sec.  54  was  merely  to  bar  the  remedy;  that  the. 
right  or  cause  of  action  continued  to  exist,  but  that  the  plaintiffs 
were  merely  prevented  from  asserting  their  claim  by  action  in  the 
courts.  It  will  be  noted  that  sec.  54  provides  that  ‘^hio  action  shall 
be  brought,^^  etc. 

Except  in  actions  chiefly  concerned  with  real  property,  in 
which,  by  the  judicial  interpretation  of  the  limitation  provisions 
applicable  thereto,  it  has  been  held  that  the  lapse  of  the  statutory 
period  operates  to  extinguish  the  right,  the  Limitations  Act  operetes 
merely  as  a bar  to  the  remedy  by  proceedings  in  the  courts. 

^^Except  where  the  statute  by  its  terms  absolutely  extinguishes 
the  debt  or  demand  itself,  the  general  rule  with  respect  to  debts 
or  mere  money  demands  is  that  statutes  of  limitation  are  regarded 
as  barring  the  remedy,  and  not  as  extinguishing  the  cause  of 
action:’^  Corpus  Juris.,  vol.  37,  pp.  698,  699. 

See  also  Lightwood’s  Time  Limit  on  Actions,  pp.  3,  209,  and 
at  the  foot  of  p.  213. 

In  this  action  it  seems  to  me  significant,  as  shewing  that  the 
right  is  not  extinguished,  that  the  Statute  of  Limitations  must 
be  pleaded  as  a defence  or  it  is  not  available  to  prevent  the  plaintiffs’ 
recovery ; and  also  that  the  defence  of  the  statute  may  be  waived 
by  pleading  or  even  at  the  trial. 

No  authority  directly  bearing  upon  tlie  question  was  cited 
to  me  by  counsel,  nor  have  I been  able  to  find  any  directly  in 
point. 

When  the  accident  occurred  and  the  damages  were  sustained 
the  law  in  force  in  this  Province  in  effect  provided  that  a 
plaintiff’s  right  to  bring  action  was  barred  unless  such  action 
were  brought  within  six  months  from  the  time  of  the  accident. 
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Grant.  J.  The  action  was  not  brought  within  that  period.  When  the  26th 

^^7  January,  1926,  was  passed,  the  plaintiffs  were  unable  to  bring  an 

action  in  our  courts  to  enforce  their  right.  They  so  continued, 

Carlino  uiitil  the  8th  April,  1926,  when,  by  the  passing  of  sec. 

ZiMBLARTE.  43^..,  the  statutory  bar  to  their  remedy  in  the  courts  was  removed. 

From  the  8th  xYpril,  1926,  until  the  pursuit  of  their  remedy  in 
the  courts  would  be  barred  by  the  general  provision  of  the  Statute 
of  Limitations  applicable,  they  would,  in  my  understanding  of  the 
interpretation  of  the  law,  be  entitled  to  bring  an  action,  and  this 
they  did,  namely,  by  the  issue  of  their  writ  on  the  18th  May,  1926. 
In  my  judgment  the  effect  of  sec.  54  was  not  the  extinction  of  the 
plaintiffs’  claim  or  right,  but  was  merely  a bar  of  their  remedy 
in  the  courts,  which  bar  was  removed  on  the  8th  April,  1926,  and 
upon  the  removal  of  that  bar  the  courts  were  opened  to  them 
for  action  to  obtain  relief. 


IJpon  still  another  ground,  in  my  opinion,  the  plaintiffs  are 
entitled  to  the  benefit  of  the  findings  in  their  favour.  The  jury 
have  found,  in  answer  to  questions  2 and  7,  that  the  negligence 
causing  the  accident  was  the  excessive  speed  and  consequent  loss 
of  control  of  the  car,  and  that  at  the  time  of  the  accident  Charles 
Carlino,  who  was  driving  the  car,  was  the  servant  of  the  de« 
fendant  Zimblarte.  According  to  the  evidence  of  the  defendant 
himself,  as  given  upon  his  examination  for  discovery  and  already 
referred  to,  Charles  Carlino  was  driving  the  car  on  this  occasion 
by  the  instructions  and  in  the  service  of  the  defendant,  who  expect- 
ed to  pay  him,  for  his  services.  The  negligence  of  the  servant 
when  upon  the  service  for  which  he  had  been  sent  by  the  master 
gives  rise  to  a cause  of  action  at  common  law.  Mr.  Phelan,  of 
counsel  for  the  plaintiffs,  in  the  course  of  the  giving  of  my 
instructions  to  the  jury,  expressly  waived  his  clients’  right  to 
rely  upon  the  provisions  of  the  Highway  Traffic  Act  as  affording 
a basis  for  the  action,  and  stated  that  he  was  relying  upon  their 
right  of  action  as  at  common  law,  and  at  his  request  I instructed 
tlie  jury  in  accordance  with  his  statement.  As  already  mentioned, 
there  was  evidence  upon  which  the  jury  could  find  as  they  did  in 
answer  to  question  7.  The  defendant  having  therefore  been 
found  liable  at  common  law  and  apart  from  the  provisions  of 
the  Highway  Traffic  Act,  is  the  right  of  action  based  upon  the 
common  law  affected  by  the  provisions  of  sec.  54  of  the  Highway 
Traffic  Act?  In  other  words,  does  the  limitation  of  time  for 
the  bringing  of  an  action,  fixed  by  sec.  54  at  six  months,  apply 
to  actions  founded  upon  the  common  law,  or  only  to  actions 
based  upon  violations  of  the  Highway  Traffic  Act  itself? 

The  langnage  of  sec.  54  given  its  ordinary  meaning  is  wide 
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enough  to  cover  all  actions  ^‘^for  recovery  of  damages  occasioned 
by  a motor  vehicle. I am  unable  to  perceive  why,  if  my  servant 
driving  my  car  about  my  business  negligently  runs  a man  down, 
the  injured  person  should  be  required  to  bring  his  action  within 
six  months,  whereas  if  the  servant  run  him  down  with  a wheel- 
barrow when  on  my  business,  he  would  have  two  years  within 
which  to  bring  his  action,  unless  it  is  that,  as  Magee,  J.A.,  ex- 
presses it,  the  Legislature  requires  the  litigant  to  be  as  speedy 
as  the  motor  d’  Hmris  v.  Yelloiv  Cab  Ltd.  (1926),  59  O.L.E.  8,  at 
p.  13. 

Had  this  question  not  already  been  judicially  considered,  I 
should  have  been  inclined  to  the  view  that  the  limitation  in 
point  of  time  imposed  by  sec.  54  of  the  statute  should  be 
applied  only  to  causes  of  action  based  upon  violations  of  the 
provisions  of  the  Highway  Traffic  Act  itself,  and  had  no  applica- 
tion to  actions  having  a common  law  foundation.  This  question 
has  however  been  considered  by  both  of  the  Divisional  Courts, 
although  perhaps  it  did  not  come  up  directly  for  decision  in 
the  later  case  in  which  it  was  mentioned. 

In  Harris  v.  Yellow  Cah  Ltd.,  59  O.L.E.  8,  it  was  held 
(Magee,  J.  A.,  dissenting)  ^That  the  damages  to  which  the 
limitation  of  sec.  54  applies,  so  far  as  the  owner  of  the  motor 
vehicle  is  concerned,  are  intended  to  be  those  provided  for  in 
the  x4ct  itself,  due  to  its,  violation,  and  not  including  those 
recoverable  at  common  law  or  apart  from  that  Act.^’ 

In  that  case  the  plaintiff  was  a passenger  in  the  taxicab,  and 
was  injured  by  her  hand  being  caught  in  the  door  of  the  cab  owing 
to  the  negligence  of  the  driver  in  closing  it.  The  action  wa& 
tried  in  a Division  Court  and  judgment  was  given  in  favour 
of  the  plaintiff.  The  defendants  appealed,  and  the  First  Divi- 
sional Court  heard  the  appeal,  Ferguson,  J.  A.,  being  absent. 
The  point  now  under  consideration  was  explicitly  dealt  with 
by  Hodgins,  J.  A.,  in  whose  judgment  the  Chief  Justice  of 
Ontario  concurred.  At  p.  10  the  learned  Judge  uses  the  fol- 
lowing language: — 

^Ts  it  not  reasonable  to  conclude  that  the  former  are  the 
damages  .recovery  of  which  is,  so  far  as  the  owner  is  concerned, 
referred  to  in  sec.  54,  for  these  are  all  that  the  whole  enactment 
as  to  the  owner  provides  for  ? Here  it  is  the  owner  that  is  sued. 
I confess  I am  drawn  to  the  conclusion  that  the  damages  to 
which  the  limitation  applies,  so  for  as  the  owner  is  concerned, 
are  intended  to  be  those  provided  for  in  the  Act  itself,  duo 
to  its  violation,  and  not  including  those  recoverable  at  common 
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Grant,  J.  law  or  apart  from  that  Act.  Why  should  claims  be  barred  by  this 
Act  which  are  not  recoverable  thereunder?’’ 

^ And  again  at  the  foot  of  p.  10  and  the  top  of  p.  11: — 

Cab^i^o  ^'Were  the  question  her©  free  from  the  considerations  which 

ZiMBLARTE.  HOW  influeiice  me,  I should  ^be  unable  to  see  any  difference 
betAveen  injury  done  by  part  of  a motor  vehicle,  the  door,  operat- 
ed by  the  chauffeur  Avhen  on  the  higlnvay,  and  that  done  by 
its  mudguard  or  buffer  when  the  car  was  in  motion.  But  I 
think  the  limitation  is  only  intended  to  apply  to  damages  caused 
by  a violation  of  the  HighAvay  Traffic  Act,  in  which  there  is 
nothing  dealing  with  such  a negligent  act  as  that  on  Avhich 
this  action  is  based.  That  statute  is  really  -a  collection  of 
duties  and  obligations  imposed  on  motor  drivers  and  others, 
based  on  the  operation  of  motors  upon  public  higliAvays,  for  which 
owners  of  cars  are,  Avhere  any  provision  of  the  Act  is  violated,  save 
as  in  the  Act  provided,  made  responsible.  But  it  is  not,  1 
think,  intended  to  b©  exhaustive  as  to  all  liabilities  Avhich  arise 
at  common  law  or  otherwise  due  to  the  negligence  of  a servant 
who  is  in  charge  of  the  motor  car.” 

Smith,  J.  A.,  concurred  in  dismissing  the  appeal  and,  as 
already  mentioned,  Magee,  J.  A.,  dissented. 

The  matter  of  the  interpretation  to  be  placed  upon  sec.  54 
was  discussed  also  in  the  case  of  Bizeau  v.  Canadian  National 
Raihuay  Co.  and  Aziz  (1926),  59  O.L.R.  549  (Second  Divisional 
Court).  This  was  a case  in  Avhicli  a motor  truck  driven  by  the 
servant  of  the  defendant  Aziz  and  upon  which  Bizeau  Avas  riding, 
Avas  struck  by  a locomotive  of  the  Canadian  National  Railway 
Company.  Bizeau  riding  upon  the  truck  AA^as  killed,  and  the 
action  Avas  brought  by  his  Avidow  and  children  under  the  Fatal 
Accidents  Act.  The  defendant  Aziz  as  part  of  his  defence  set 
up  the  provisions  of  sec.  54  of  the  HigliAA^ay  Traffic  Act,  and 
Riddell,  J.  A.,  deals  Avith  this  particular  phase  of  the  matter 
of  the  bottom  of  p.  555  and  upper  part  of  p.  556.  As  that 
learned  Judge  held  in  the  Bizeau  case  that  the  damages  Avere 
not  ‘^occasioned  by  a motor  vehicle”  but  Avere  occasioned  by  the 
locomo-tive,  Avhich  Avas  enabled  so  to  occasion  them  by  the  negli- 
gence of  the  chauffeur,  the  determination  of  the  question  as  to 
the  application  of  sec.  54  to  common  laAv  Avas  not  necessary  to 
the  decision.  He  does  hoAvever  state  at  the  top  of  p.  556  that: — 
“Tlie  only  limitation,  in  my  vieAv,  is  that  of  the  Fatal  Accidents 
Act,  R.S.O.  1914,  ch.  151,  sec.  6 — ‘tAA'elve  months  after  the  death 
of  the  deceased.’ 

“This  conclusion  makes  it  unnecessary  to  decide  Avhether 
in  anv  case  an  action  of  this  nature,  under  Lord  iCampbell’s 
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Actj  brought  for  ^damages  occasioned  by  a motor  veliicle/  is 
limited  by  sec.  54.  It  would  seem  not.’’ 

The  learned  Judge  then  mentions  the  names  of  several 
cases  and  states  further  that  in  his  view  there  was  nothing  in 
the  cases  which  had  been  cited  by  Magee,  J.  A.,  in  Hams  v. 
Yellow  Cab  Ltd.  that  was  conclusive  in  a contrary  sense. 

Latchford,  C.  J.,  agreed  with  Riddell,  J.  A.,  and  Hasten, 
J.  A.,  reserved  this  question  for  further  consideration  when  it 
might  necessarily  arise.  Middleton  and  Orde,  JJ.A.,  agreed  with 
Hasten,  J.  A. 

In  view,  therefore,  of  the  above  judicial  interpretation, 
whether  under  proper  construction  it  is  binding  upon  me  or 
not,  my  decision  is  that  the  provisions  of  sec.  54  of  the  Highway 
Traffic  Act  and  the  time  limitation  thereby  imposed  have  no 
application  to  claims  based  upon  the  common  law,  and  not 
upon  violations  of  the  provisions  of  the  Highway  Traffic  Act  it- 
self, and  therefore  have  no  application  to  the  case  at  bar.  In 
my  judgment  the  plaintiffs  are  upon  this  ground  entitled  to 
the  benefit  of  the  jury’s  findings  in  their  favour. 

There  will  therefore  be  judgment  for  the  two  plaintiiffs. 
Delfino  in  the  sum  of  $7,000,  and  Janies  Carlino  in  the  sum 
of  $1,000,  together  with  the  costs  of  the  action. 


Grain.  J. 
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Rex  V.  He  Bruge.  . 1027. 

Criminal  Law — Accusatioyi  of  Murder — Place  of  Trial — Change  of — ^ 

'' Exjjedient  to  the  Ends  of  Justice  " — Prejudice  — Eeiospaper 
Reports — Hearsay  Evidence. 

Upon  the  application  of  a prisoner  committed  for  trial  upon  a charge 
of  murder,  an  order  was  made,  under  sec.  884  of  the  Criminal  Code, 
changing  the  place  of  trial  from  the  county  town  of  the  united 
counties  wherein  the  offence  was  supposed  to  have  been  committed 
to  the  county  town  of  another  county,  upon  the  grounds  that  there 
was  general  ill-feeling  and  prejudice  against  the  prisoner  in  the 
united  counties,  and  that  widespread  publicity,  by  means  of  news- 
paper reports,  had  been  given  to  hearsay  evidence  prejudicial  to 
the  prisoner  adduced  at  the  inquest  and  the  preliminary  investiga- 
tion, so  that  it  was  improbable  that  a jury  could  be  selected  from  the 
united  counties  none  of  whom  had  acquired  knowledge  of  that 
evidence;  and  therefore  it  was  “expedient  to  the  ends  of  justice” 
that  the  trial  should  take  place  in  some  other  county. 

Rex  V.  O'Gorman  (1907),  12  Can.  Criin.  Cas.  230,  and  Rex  v.  Upton 
(1922),  21  O.W.N.  428.  followed. 


/"M^otion  by  file  (lefcmdaiit  for  an  order  changing  the  place 
of  trial. 
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The  motion  was  heard  by  Kelly,  J.,  in  Chambers. 

H.  H.  Davis,  for  the  defendant. 

F.  P.  Brennan,  for  the  Crown. 

March  4.  Kelly,  J.  : — The  accused,  who  is  charged  with 
murder,  applies  for  a change  of  the  place  of  trial  from  Brockville 
to  some  other  place,  on  the  ground  that  in  the  circumstancea 
that  have  arisen  it  is  expedient  to  the  ends  of  justice  that  the 
trial  should  not  be  held  in  Brockville.  The  application  is  made 
under  sec.  884  of  the  Criminal  Code,  which  says  that  ^Vhenever 
it  appears  to  the  satisfaction  of  the  court  or  justice  hereinafter 
mentioned,  that  it  is  expedient  to  the  ends  of  justice  that  the 
trial  of  any  person  charged  with  an  indictable  offence  should 
be  held  in  some  district,  county  or  place  other  than  that  in 
which  the  offence  is  supposed  to  have  been  committed,  or  would 
otherwise  be  triable,  the  court  before  which  such  person  is  or  is 
liable  to  be  indicted  may,  at  any  term  or  sitting  thereof,  and 
any  judge  who  might  hold  or  sit  in  such  court  may,  at  any 
other  time,  either  before  or  after  the  presentation  of  a bill  of 
indictment,  order  that  the  trial  shall  be  proceeded  with  in  some 
other  district,  county  or  place  within  the  same  province,  named 
by  the  court  or  judge  in  such  order.^^ 

Though  the  powder  to  make  the  change  is  purely  discretionary, 
in  my  opinion  it  should  be  used  with  great  caution.  One 
principal  ground  for  a change  of  the  place  of  trial  is  the  reason- 
able probability  of  partiality  and  prejudice  in  the  locality  from 
which  the  jury  would  be  drawn  if  the  change  were  not  ordered : 
Rex  V.  O' Gorman  (1907),  12  Can.  Grim.  Cas.  280. 

There  is  a very  substantial  volume  of  evidence  submitted 
on  behalf  of  the  applicant  setting  out  important  facts  relevant 
to  the  question  whether  a fair  and  impartial  trial  can  be  had 
at  Brockville.  It  is  apparent  (1)  that  knowledge  of  the  occur^ 
rence  and  the  accused’s  supposed  connection  wdth  it  has  become 
widespread  Avithin  the  united  counties  in  which  Brockville  is 
situate,  and  (2)  that  many  persons  within  these  united  counties 
and  whence  a jury  will  be  called  if  the  trial  be  at  that  town, 
already  entertain  strongly  prejudiced  views  against  the  accused. 
The  occurrence  out  of  Avhich  the  charge  arose  happened  on  Sat- 
urday the  8th  January,  1927;  an  inquest  was  held  at  Brockville 
on  Tuesday  the  11th  January,  subsequent  to  which  the  accused 
was  placed  under  arrest;  and  a preliminary  investigation  before 
the  Police  Magistrate  at  Brockville  was  held  on  the  7th  Feb- 
ruary. On  these  occasions,  and  particularly  at  the  preliminary 
investigation,  many  persons  came  to  Brockville  not  merely  from 
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near-by  plac-es  but  from  remote  parts  of  the  united  counties ; Kelly,  J. 
and  there  was  manifested  decided  ill-feeling  against  the  accused.  ^927 

Statements  were  heard  from  many  expressive  of  a belief  in  his  

guilt  even  without  evidence,  and  there  were  opinions  to  the 

effect  that  he  should  be  found  guilty  in  any  event.  The  material  DeBruge. 

indicates  that  these  were  not  merely  isolated  instances. 

The  applicant  submits  this  further  important  circumstance. 

Both  at  the  inquest  and  at  the  preliminary  hearing,  evidence 
was  given  of  a hearsay  character  and  of  a damaging  nature,  the 
admissibility  of  which  is  extremely  doubtful.  Reference  to  this 
evidence  was  included  in  the  report  of  the  proceedings  at  the 
inquest  and  at  the  preliminary  investigation  published  in  the 
Brockville  Recorder,  which  has  a large  circulation  in  the  town 
of  Brockville,  and  throughout  these  united  counties.  Should 
it  turn  out  that  this  evidence  was  not  such  as  should  or  would 
be  admitted  at  the  trial,  the  widespread  publicity  given  it  by 
this  publication,  and  through  the  presence  of  so  large  a number 
at  the  inquest  and  at  the  preliminary  hearing,  would  make  it, 
very  improbable  that  a jury  could  be  selected  from  these  united 
counties  none  of  whom  had  acquired  knowledge  of  that  evidence., 

I am  of  opinion  that  this  condition  of  things  affords  another 
substantial  ground  in  support  of  the  present  application.  The  cor- 
rectness of  that  opinion  is  supported  by  the  decision  in  the  com- 
paratively recent  case  of  Rex  v.  Upton  (1922),  21  O.W.N.  428,  37 
Can.  Grim.  Cas.  15,  the  reasons  there  given  for  the  change  of  place 
of  trial  ill  that  case  being  particularly  applicable  to  the  circum- 
stances of  the  present  case.  I am  unwilling  to  take  the  responsi- 
bility of  the  serious  consequences  which  might  follow  a refusal  to 
grant  the  application,  in  the  unusual  and  very  serious  conditions 
revealed  by  the  material  before  me. 

The  notice  of  motion  does  not  name  or  suggest  the  place 
to  which  the  change  should  be  made;  and  on  the  argument 
counsel  did  not  agree  upon  a place,  in  event  of  a change  being 
ordered.  In  considering  convenient  places  to  which  a change 
might  with  reasonable  safety  be  made,  Ottawa  seems  from  all 
standpoints  the  most  suitable.  It  is  not  shewn  or  suggested  that,, 
in  respect  of  this  case,  the  objectionable  conditions  prevailing 
in  Leeds  and  Grenville  exist  in  the  county  of  Carleton  or  the 
city  of  Ottawa;  and,  while  Ottawa  as  a place  for  the  trial  is 
reasonably  convenient,  a change  thereto  has  the  further  advantage 
of  avoiding  undue  delay  of  the  trial 

Being  of  opinion  that  it  is  expedient  to  the  ends  of  justice 
that  the  place  should  be  changed,  I direct  that  the  trial  be  held 
at  the  city  of  Ottawa. 
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[ROSE,  J.] 

Canadian  Performing  Right  Society  Ltd.  y.  Famous  Players 
Canadian  Corporation  Ltd. 

Copyright — Musical  Compositions — Assignments  of  Performing  Rights 
— Action  1)y  Assignees  for  Infringement  — Imperial  Copyright 
(Musical  Compositions)  Act,  1S82,  45  d 46  Viet.  ch.  40 — To  what 
Extent  in  Force  in  Canada — Imperial  Copyright  Act,  1911,  1 & 2 
Geo.  V.  ch.  46 — Canadian  Copyright  Act,  1921,  11  d 12  Geo.  V.  ch. 
24 — Defences — General  Assignments  of  Rights — Assignments  Made 
before  Publication  of  Compositions — Partial  Assignments  Subject 
to  Territorial  Limitations — Rot  mere  Licenses — Failure  to  Pi'int 
on  Published  Copies  Notices  that  Right  of  Performance  Reserved 
— Failure  to  Register  Grants — “ His  and  each  such  Prior  Grant  ” 
— Sec.  39  of  Canadian  Act. 

The  copyright,  rights  of  representation,  and  all  other  rights  in  two 
musical  compositions  written  in  England  by  British  subjects  were 
assigned  by  the  composers  (or  by  publishers  to  whom  the  composer 
had  assigned)  to  an  English  company  in  1916;  and  that  company, 
in  February,  1926,  assigned  to  the  plaintiffs  (a  Canadian  company) 
all  the  right  of  performance  in  Canada  of  the  music  of  each  and 
every  song  or  musical  work,  not  being  a musical  play,  the  right  of 
performance  of  which  in  Canada  then  belonged  to  or  should  there- 
after be  acquired  by  or  be  vested  in  the  assignors  during  the  continu- 
ance of  the  agreement  between  the  parties,  the  plaintiffs  covenanting 
to  make  all  reasonable  efforts  to  collect  all  sums  properly  payable 
by  way  of  royalty,  etc.,  in  respect  of  the  performance  in  public  of 
the  performing  rights  assigned,  and  to  pay  over  to  the  English  com- 
pany the  sums  collected,  and  at  the  expiration  of  five  years  to 
re-assign  to  the  assignors  all  the  performing  rights  assigned  to  or 
vested  in  the  plaintiffs.  None  of  the  assignments  was  registered  in 
the  Canadian  Copyright  Office.  At  a public  performance,  for  which 
an  admission-ifee  was  charged,  in  a theatre  operated  by  the  defend- 
ants in  Ontario,  in  March,  1926,  they  caused  their  orchestra  to  play 
the  two  musical  compositions  above  referred  to;  and  for  this  the 
plaintiffs  claimed  damages  and  an  injunction  against  repetition. 
The  action  was  brought  under  the  Canadian  Copyright  Act,  1921, 
11  & 12  Geo.  V.  ch.  24,  which  came  into  force  on  the  1st  January, 
1924.  The  works  in  question  were  composed  and  the  assignments 
to  the  English  compar.y  w^ere  made  after  the  passing  of  the  Imperial 
Copyright  Act,  1911,  1 & 2 Geo.  V.  ch.  46,  but  before  the  passing  of 
the  Canadian  Act  of  1921:  — 

Held,  that,  as  the  compositions  had  been  published  before  the  assign- 
ments of  the  right  to  perform  them  were  made,  the  question  whether 
the  rights  in  respect  of  a work  can  pass  by  an  assignment  made 
before  the  making  of  the  work  did  not  arise. 

Performing  Right  Society  Ltd.  v.  London  Theatre  of  Varieties  Ltd., 
[1924]  A.C.  1,  and  Performing  Right  Society  Ltd.  v.  Thompson 
(1918),  34  Times  L R.  351,  referred  to. 

2.  The  assignment  from  the  English  company  to  the  plaintiffs  was  a 
partial  assignment,  subject  to  territorial  limitations,  and  for  part 
of  the  term  of  the  copyright,  and  not  a mere  license:  the  Canadian 
Act  of  1921,  which  was  in  force  when  the  sasignment  w'as  made, 
gives  power  to  the  owner  of  the  copyright  to  assign  the  right  ‘ either 
wholly  or  partially;”  the  performing  right  is  a right  ” comprised 
in  copyright”  within  the  meaning  oif  the  Act,  sec.  11(2)  and  (3), 
and  wh€.n  the  performing  right  is  assigned  the  copyright  is  assigned 
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“ partially.”  The  effect  of  the  assignment  to  the  English  company 
was  the  same  so  far  as  the  Imperial  Act  of  1911  applied:  in  England 
the  English  company,  as  respects  the  right  assigned,  became  the 
owner  of  the  copyright:  sec.  5(2)  and  (3)  of  the  Imperial  Act;  and 
became  entitled  to  the  performing  right,  within  the  meaning  of  sec. 
41  of  the  Canadian  Act.  As  between  the  Einglish  company  and  its 
assignors,  at  least,  the  company  was  a person  entitled  to  an  interest 
in  the  right  as  assignee,  and  when  the  Act  took  effect  the  sole  right 
to  perform  the  work  in  public  vested  in  the  company  for  the  term 
stated  in  the  assignment.  As  soon  as  the  Canadian  Act  came  into 
force,  the  company  became  “the  owner  of  the  copyright”  (sec. 
11(3))  and  entitled  to  the  remedies  conferred  by  law  for  the 
infringement  of  a right  (sec.  19(1)). 

3.  The  Imperial  Copyright  (Musical  Compositions)  Act,  1882,  did  not 
extend  to  Canada  in  the  sense  of  being  in  force  there  so  as  to  require 
an  assignee  of  the  sole  right  of  performance  in  Canada,  or  a Cana- 
dian composer,  for  the  purpose  of  preserving  the  sole  right  oif  per- 
formance in  Canada,  to  print  on  copies  of  the  works  published  in 
Canada  notices  to  the  effect  that  the  right  of  public  performance 
was  reserved,  as  required  by  that  Act ; but,  nevertheless,  it  had  some 
effect  in  Canada,  in  the  sense,  for  instance,  that  an  English  pub- 
lisher, suing  in  Canada,  might  have  had  his  action  defeated  by 
proof  that  in  England  he  had  failed  to  print  the  notices  which  the 
Act  required  him  to  print  if  he  desired  to  retain  his  Empire-wide 
right.  The  Copyright  Act  of  1911,  which  was  in  force  in  the  United 
Kingdom  when  the  works  were  composed  and  published,  had 
repealed  the  Act  of  1882,  subject  to  the  proviso  that  the  repeal  should 
not  take  effect  in  any  part  of  the  King’s  Dominions  until  the  Act 
of  1911  came  into  operation.  The  English  proprietors  had  done  all 
that  any  Act  in  force  in  England  required  them  to  do  as  a condi- 
tion of  retaining  their  performing  rights,  and  had  omitted  nothing 
that  any  statute  in  force  in  Canada  required  them  to  do  as  a con- 
dition of  retaining  their  exclusive  right  of  performance  in  Canada. 
The  defence  based  on  the  failure  of  the  owners  to  print  on  published 
copies  of  the  works  the  notices  required  by  the  Act  of  1882  was  not 
sustained. 

4.  The  plaintiffs,  however,  could  not  maintain  the  action,  because  the 
grants  under  which  they  claimed  title  were  not  registered  as 
required  by  sec.  39  of  the  Canadian  Act  of  1911.  No  grantee  may 
maintain  an  action  unless  his  grant  has  been  registered,  and  it  is 
not  necessary  to  decide  whether  a prior  grant,  made  before  the 
Act  was  passed,  must  be  registered  also.  The  meaning  of  the  words 
” his  and  each  such  prior  grant  ” discussed. 

An  action  brought  under  the  Copyright  Act,  1921  (Canada,  11 
& 12  Geo.  V.  ch.  24,  brought  into  force  on  the  1st  January,  1924, 
by  13  & 14  Geo.  V.  ch.  10),  for  an  injunction  and  damages,  the 
plaintiffs  claiming  as  the  assignees  of  the  performing  rights  in 
certain  musical  compositions  which  the  defendants  performed  in 
one  of  their  theatres  witliout  the  permission  of  the  plaintiffs. 


The  action  was  tried  before  Eose^  J.,  without  a jury,  at  a To- 
ronto sittings. 

B.  C.  II.  Cassels,  K.C.,  for  the  plaintiffs. 

A.  J.  Thomson  and  C.  F.  II.  Carson,  for  the  defendants 
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ONTAKIO  LAW  KEPORTS.  [vol. 

March  7.  Rosb^  J.  : — This  case  raises  several  difficult  and 
important  questions. 

The  Performing  Right  Society  Limited  is  an  English  com- 
pany registered  in  1914  for  the  purpose  of  protecting  certain  of  the 
copyright  interests  of  its  members.  It  is  closely  allied  with  similar 
societies  formed  in  European  countries;  it  protects  the  rights  in 
England  of  the  members  of  those  allied  societies,  and  the  allied 
societies  protect  the  rights  of  its  members  in  the  European  coun- 
tries. The  plaintiff  company  was  incorporated  in  Canada  in  1925 
at  the  instance  of  the  English  company ; and  members  of  the  board 
of  directors  of  the  English  company  are  members  of  the  English 
board  of  the  plaintiff  company. 

The  musical  composition  entitled  “By  Jingo was  composed 
by  a British  subject  resident  in  England,  and  was  published  in 
London  in  1915  by  (Messrs.  Hawkes  & Son.  The  composer  was  a 
member  of  the  English  society,  and  in  1916  be  assigned  to  that 
society  the  right  of  performance  in  all  parts  of  the  world  of  the 
music  of  each  and  every  song  or  musical  work,  not  being  a musical 
play,  the  right  of  performance  of  which  then  belonged  to  or  should 
thereafter  be  acquired  by  or  be  or  become  vested  in  him  during  the 
continuance  of  his  membership,  the  society  covenanting  that  from 
time  to  time  it  would  collect  and  pay  to  him  in  respect  of  the  per- 
forming rights  assigned  such  sums  out  of  the  moneys  collected  by 
the  society  in  respect  of  the  public  performance  of  the  works  of 
its  members  as  should  represent  his  share  therein  in  accordance 
with  the  rules  of  the  society. 

The  musical  composition  entitled  “ Colonel  Bogey  March  was 
written  in  England  by  a British  subject,  wdio  assigned  to  Hawkes 
& Son  in  1913  the  copyright,  rights  of  representation,  and  all  the 
other  rights  that  he  had  in  the  composition  as  arranged  for  per- 
formance by  military  bands,  and  in  1915  the  same  rights  in  the 
composition  as  scored  for  an  orchestra.  In  1916,  Hawkes  & Son, 
who  were  members  of’ the  Performing  Right  Society,  assigned  to 
the  society  all  their  right  of  performance  in  all  parts  of  the  world 
of  each  and  every  musical  work,  not  being  a musical  play,  the  right 
of  performance  of  which  then  belonged  to  or  should  thereafter  be 
acquired  by  or  be  or  become  vested  in  them  during  the  continuance 
of  their  membership  of  the  society. 

By  an  indenture  dated  the  15th  February,  1926,  the  Perform- 
ing Right  Society  assigned  to  the  Canadian  Performing  Right 
Society,  the  plaintiffs,  all  the  right  of  performance  in  Canada  of 
the  music  of  each  and  every  song  or  musical  work,  not  being  a 
musical  play,  the  right  of  performance  in  Canada  of  which  then 
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belonged  to  or  should  thereafter  be  acquired  by  or  be  or  become 
vested  in  the  assignors  during  the  continuance  of  the  agreement 
between  the  parties,  the  Canadian  society  covenanting  to  make  all 
reasonable  efforts  to  collect  all  sums  properly  payable,  whether  by 
way  of  royalty,  damage,  costs  of  suit,  or  otherwdse,  in  respect  of 
the  performance  in  public  of  the  performing  rights  assigned,  and 
periodically  to  pay  over  to  the  English  society  the  sums  collected 
less  some  specified  deductions,  and  at  the  expiration  of  five  years 
(or  sooner,  upon  a certain  notice)  to  re-assign  to  the  assignors  all 
the  performing  rights  assigned  to  or  vested  in  the  Canadian  society 
in  pursuance  of  the  agreement. 

None  of  the  assignments,  whether  to  Messrs.  Hawkes  & Son  or 
to  the  English  society  or  to  the  Canadian  society,  has  been  regis- 
tered in  the  Canadian  Copyright  Office. 

The  owners  of  the  copyright  in  the  musical  compositions  that 
have  been  mentioned  did  not  print  or  cause  to  be  printed  on  the 
title-pages  of  the  printed  copies  a notice  to  the  effect  that  the  right 
of  public  representation  or  performance  was  reserved. 

The  defendants  operate  a theatre  in  Toronto.  They  admit  that 
at  that  theatre  on  the  16th  March,  1926,  at  a public  performance 
for  admission  to  which  a fee  was  charged,  they  caused  their  orches- 
tra to  play  ^^By  Jingo  ’’  and  Colonel  Bogey.’’  For  this  perform- 
ance the  plaintiffs  claim  damages.  They  seek  also  an  injunction 
against  repetition  in  the  theatre  in  Toronto  or  in  others  of  the 
many  theatres  operated  by  the  defendants. 

The  performance  on  the  16th  March,  1926,  was  from  ''piano- 
conductors’  ” scores  purchased  from  dealers  in  Toronto.  It  is 
pleaded  that  the  plaintiffs  by  permitting  the  sale  of  these  scores 
impliedly  licensed  the  performance.  Counsel  for  the  defendants, 
however,  refrained  from  pressing  this  defence,  and  it  need  not  be 
considered.  The  other  defences  will  be  stated  more  conveniently 
after  the  legislation  has  been  referred  to. 

The  Dramatic  Copyright  Act,  1833  (3  & 4 Will.  IV,  ch.  15), 
was  the  first  statute  to  give  an  exclusive  right  to  perform  composi- 
tions whether  dramatic  or  musical.  It  conferred  upon  the  author 
of  any  dramatic  piece  or  his  assignee  the  sole  liberty  of  represent- 
ing it,  or  causing  it  to  be  represented,  at  any  place  or  places  of 
dramatic  entertainment  whatsoever,  in  any  part  of  the  United 
Kingdom,  in  the  Isles  of  Man,  Jersey  and  Guernsey,  or  in  any  part 
of  the  British  Dominions,  but  it  did  not  touch  musical  composi- 
tions. The  performing  rights  in  musical  compositions  were  ])ro- 
tected  for  the  first  time  by  the  Copyright  Act,  1842  (5  & 6 Viet, 
ch.  45),  by  which  in  sec.  20  it  was  enacted  that  the  provisions  of 
the  Dramatic  Copyright  Act  and  of  the  Act  of  1842  should  apply 
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to  musical  compositions,  and  that  the  sole  liberty  of  representing 
or  performing,  or  causing  or  permitting  to  be  represented  or  per- 
formed, any  dramatic  piece  or  musical  composition,  should  endure 
and  be  the  property  of  the  author  and  his  assigns  for  the  term  pro- 
vided in  the  Act  of  1842  for  the  duration  of  copyright  in  books; 
and  in  sec.  29  it  was  enacted  that  the  Act  should  extend  to  the 
United  Kingdom  and  to  every  part  of  the  British  Dominions. 

The  Copyright  (iMusical  Compositions)  Act,  1882  (45  & 46 
Viet.  ch.  40),  was  passed,  as  is  recited  in  the  preamble  (repealed  in 
1898),  because  it  was  expedient  to  amend  the  law  relating  to  copy- 
right in  musical  compositions,  and  to  protect  the  public  from  vexa- 
tious proceedings  for  the  recovery  of  penalties  for  the  unauthorised 
performance  of  the  same.’’  By  sec.  1 it  was  enacted  that  the  pro- 
prietor of  the  copyright  in  any  musical  composition  first  published 
after  the  passing  of  the  Act,  or  his  assignee,  who  should  be  entitled 
to  and  desirous  of  retaining  in  his  own  hands  exclusively  the  right 
of  public  representation  or  performance,  should  print  or  cause  to 
be  printed  on  the  title-page  of  every  published  copy  a notice  to  the 
effect  that  the  right  of  public  representation  or  performance  was 
reserved.  The  Act  was  not  declared  to  extend  to  the  Dominions, 
nor,  while  the  preamble  mentioned  the  expediency  of  amending  the 
law  relating  to  copyright  in  musical  compositions,  was  it  expressed 
to  be  an  amendment  of  the  Copyright  (Musical  Compositions) 
Act,  1842.  One  of  the  important  questions  in  this  case,  as  will 
appear,  is  whether  it  was  operative  in  Canada. 

The  Imperial  Act  now  in  effect  is  the  Copyright  Act,  1911  (1 
& 2 Geo.  V.  ch.  46),  which  came  into  operation  in  the  United 
Kingdom  on  the  1st  July,  1912  (sec.  37(2)  (a)).  It  does  not 
extend  to  a self-governing  Dominion  unless  declared  by  the  Legis- 
lature of  that  Dominion  to  be  in  force  therein  (sec.  25)  ; but  it 
confers  authority  upon  the  legislature  of  a self-governing  Dominion 
to  repeal  any  or  all  of  the  enactments  relating  to  copyright  passed 
by  the  Imperial  Parliament  (including  the  Act  of  1911)  so  far  as 
they  are  operative  within  that  Dominion : provided  that  no  such 
repeal  shall  prejudicially  affect  any  legal  rights  existing  at  the 
time  of  the  repeal  (sec.  26). 

The  Canadian  legislation  of  1921  and  1923  does  not  declare 
the  Imperial  Act  of  1911  to  be  in  force  in  Canada.  It  may,  how- 
ever, be  noted  (although  this  does  not  really  affect  the  questions 
under  discussion)  that  the  Acts  of  1921  and  1923  are  legislation 
under  which  Avorks,  the  authors  Avhereof  were  at  the  date  of  the 
making  of  the  works  British  subjects  resident  elsewhere  than  in 
Canada,  or  (not  being  British  subjects)  Avere  resident  in  the  parts 
of  his  Majesty’s  Dominions  to  Avhich  the  Act  of  1911  extends. 
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enjoy  within  Canacla^  as  from  the  first  day  of  January,  1924,  rights 
eubstantially  identical  with  those  conferred  by  the  Act  of  1911; 
and  that  therefore,  by  virtue  of  sec.  25(2)  of  the  Act  of  1911  and 
of  a certificate  issued  by  the  Secretary  of  State  (Statutory  Eules 
and  Orders,  1923,  p.  168),  Canada  is,  for  the  purposes  of  the  rights 
conferred  by  the  Act  of  1911,  to  be  treated  as  if  it  were  a Dominion 
bo  which  the  Act  of  1'911  extends. 

The  repealing  section  of  the  Copyright  Act,  1911  (sec.  36),  is 
as  follows : Subject  to  the  provisions  of  this  Act,  the  enactments 

mentioned  in  the  Second  Schedule  to  this  Act  are  repealed  to  the 
extent  specified  in  the  third  column  of  that  schedule : Provided  that 
this  repeal  shall  not  take  effect  in  any  part  of  his  Majesty’s  Domin- 
ions until  this  Act  comes  into  operation  in  that  part.”  In  the 
schedule  the  Acts  of  1833,  1834,  and  1882  are  mentioned,  and  the 
specified  extent  of  the  repeal  is  in  each  case  the  whole  Act.”  By 
the  iCanadian  Act  of  1921  (sec.  47)  all  the  enactments  relating 
to  copyright  passed  by  the  Parliament  of  the  United  Kingdom,  so 
far  as  they  were  operative  in  Canada,  were  repealed  (saving,  of 
course,  any  legal  rights  existing  at  the  time  of  the  repeal). 

The  Canadian  Act  of  1921  is  in  great  part  copied  from  the 
Imperial  Act  of  1911.  Under  the  Canadian  Act,  subject  to  the 
provisions  of  the  Act,  copyright  subsists  in  every  original  literary, 
dramatic,  musical,  and  artistic  work,  if  the  author  was  at  the  date 
of  the  making  of  the  work  a British  subject,  a citizen  or  subject  of 
a foreign  country  which  has  adhered  to  the  Berne  convention  of 
1908  and  the  Proctocol  of  1914,  or  resident  within  his  Majesty’s 
Dominions;  and  if,  in  the  case  of  a published  work,  the  work  was 
first  published  within  his  Majesty’s  Dominions.  Under  each  Act 
the  author  is,  subject  to  the  provisions  of  the  Act,  the  first  owner 
of  the  copyright  in  his  work;  and  copyright  includes,  in  the  case 
of  a musical  composition,  the  sole  right  to  perform  the  work  or 
any  substantial  part  thereof  in  public.  The  owner  of  the  copyright 
in  any  work  may  assign  the  right,  either  wholly  or  partially,  and 
either  generally  or  (as  the  Imperial  Act  says)  ‘‘^subject  to  limita- 
tions to  the  United  Kingdom  or  any  self-governing  dominion  or 
other  part  of  his  Majesty’s  dominions  to  which  this  Act  extends,” 
or  (as  the  Canadian  Act  says)  ‘^  subject  to  territorial  limitations,” 
and  either  for  the  wliole  term  oE  the  copyright  or  for  any  oilier 
part  tliereof  (the  word  oilier  is  not  in  the  Imperial  Act),  and  may 
grant  any  interest  in  the  right  by  license,  but  no  such  assignment 
or  grant  shall  be  valid  unless  it  is  in  writing  signed  by  the  owner 
of  the  right  in  respect  of  wliicli  tlie  assignment  or  grant  is  made, 
or  by  his  duly  authorised  agent;  and  where,  under  any  partial 
assignment  of  copyright,  the  assignee  becomes  entitled  to  any  right 
19 60  O.L.R. 
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comprised  in  cop3Tiglit,  the  assignee,  as  respects  the  rights  so 
assigned,  and  the  assignor,  as  repects  the  rights  not  assigned,  shall 
be  treated  for  the  purposes  of  the  Act  as  the  owner  of  the  copy- 
right, and  the  provisions  of  the  Act  shall  have  effect  accordingly 
(Imperial  Act,  sec.  5;  Canadian  Act,  sec.  11).  Under  each  Act, 
when  any  person  was  immediately  before  the  commencement  of  the 
Act  entitled  to  any  such  right  in  any  work  as  is  specified  in  the 
first  column  of  the  first  schedule,  or  to  any  interest  in  such  a right, 
he  became  entitled  to  the  substituted  right  set  forth  in  the  second 
column,  or  to  the  same  interest  in  such  a substituted  right,  and  to 
no  other  right  or  interest  (Imperial  Act,  sec.  24;  Canadian  Act, 
sec.  41) ; and  the  effect  of  the  schedule  is  that  if,  in  the  case  of  a 
musical  composition,  a person  was  entitled  to  both  copyright  and 
performing  right  his  right  under  the  Act  became  copyright  as 
defined  by  the  Act;  if  he  had  copyright  but  not  performing  right 
his  right  under  the  Act  became  copyright  as  defined  by  the  Act, 
except  the  sole  right  to  perform  the  work  or  any  substantial  part 
thereof  in  public;  and  if  he  had  the  performing  right  alone  his 
right  became  the  sole  right  to  perform  the  v/ork  in  public,  without 
any  of  the  other  rights  comprised  in  copyright  as  defined  by  the 
Act.  Subject  to  certain  provisions  which  have  no  bearing  upon 
this  case,  copyright  is  not  to  subsist  in  any  work  made  before  the 
commencement  of  the  Act,  otherwise  than  under,  and  in  accord- 
ance with,  the  provisions  of  the  section  last  mentioned  (Imperial 
Act,  sec.  24,  Lanadian  Act,  sec.  41). 

The  Canadian  Act  contains  one  important  provision  as  to 
assignees  which  is  not  to  be  found  in  the  Imperial  Act.  After  pro- 
visions for  continuing  the  Copyright  Office  (sec.  28)  and  for  the 
keeping  of  registers  in  which  the  author  or  publisher  of  or  the 
owner  or  other  person  interested  in  the  copyright  in  any  work  may 
cause  the  particulars  respecting  the  work  to  be  entered  (sec.  36), 
and  an  enactment  that  any  grant  of  an  interest  in  a copyright, 
either  by  assignment  or  license,  may  be  registered,  if  made  in  dupli- 
cate, upon  production  of  both  duplicates  to  the  Copyright  Office 
and  payment  of  the  prescribed  fee  (sec.  39(1)),  comes  sec.  39(2), 
in  these  words : Any  grant  of  an  interest  in  a copyright,  either  by 

assignment  or  license,  shall  be  adjudged  void  against  any  subse- 
quent assignee  or  licensee  for  valuable  consideration  without  actual 
notice,  unless  such  assignment  or  license  is  registered  in  tfie  manner 
directed  by  this  Act  before  the  registering  of  the  instrument  under 
which  a subsequent  assignee  or  licensee  claims,  and  no  grantee 
shall  maintain  any  action  under  thns  Act,  unless  his  and  each  such 
prior  grant  has  been  registered/' 

What  gives  rise  to  most  of  the  questions  that  present  themselves 
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in  tliis  case  is  the  fact  that  the  works  in  question  were  composed, 
and  the  assignments  to  the  Performing  Right  Society  in  England 
were  made,  after  the  Act  of  1911  had  come  into  effect  in  the  United 
Kingdom  but  before  the  Canadian  Act  had  been  passed.  The 
defences  raised  will  be  stated  and  considered  seriatim. 

The  defendants  plead  that  the  assignment  to  the  Performing 
Right  Society  of  the  performing  rights  in  By  Jingo, the  assign- 
ment by  Hawkes  & Son  to  the  Performing  Right  Society  under 
which,  as  the  plaintiffs  say,  the  Society  acquired  the  performing 
rights  in  ^X'olonel  Bogey  March,^^  and  the  assignment  by  the  Per- 
forming Right  Society  to  the  Canadian  Performing  Right  Society, 
are  not  legal  assignments,  because  they  are  general  assignments  of 
the  performing  rights  in  respect  of  all  copyrights  at  the  time  belong- 
ing to  or  thereafter  to  be  acquired  by  the  respective  assignors.  But 
the  compositions  in  question  had  been  published  before  the  assign- 
ments of  the  right  to  perform  them  were  made,  so  that  there  is  no 
question  here  such  as  was  decided  in  Performing  Plight  Society  Ltd. 
Y.  London  Theatre  of  Varieties  Ltd.,  [1924]  A.C.  1,  as  to  whether 
the  rights  in  respect  of  a work  can  pass  by  an  assignment  made 
before  the  making  of  the  work,  and  the  precise  point  that  is  raised 
seems  to  be  decided  adversely  to  the  defendants’  contention  in  Per- 
forming Right  Society  Ltd.  v.  Thompson  (1J18),  34  Times  L.R. 
351. 
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A second  defence  pleaded  is  that  the  alleged  assignments  under 
which  the  plaintiffs  claim  (meaning,  presumbly,  the  assignments 
to  the  English  society  and  from  the  English  society  to  the  plain- 
tiffs) are  mere  licenses,  and  that  the  plaintiffs  cannot  maintain 
this  action  without  joining  the  owners  of  the  copyrights.  As 
regards  the  assignment  to  the  plaintiffs,  this  defence,  I think,  is 
met  by  the  provisions  of  the  Uanadian  Act  of  1921,  which  was  in 
force  when  the  assignment  was  made : whatever  might  have  been 
the  effect  at  common  law  of  the  agreement  on  the  part  of  the 
assignees,  the  plaintiffs,  to  make  all  reasonable  efforts  to  collect  all 
sums  properly  payable,  whether  by  way  of  royalty,  damage,  costs  of 
suit,  or  otherwise,  in  respect  of  public  performances  of  the  works, 
to  account  for  the  moneys  collected,  and  at  a certain  time  to  re- 
assign the  performing  rights,  it  appears  to  me  that  under  the  Act 
the  document  is  an  assignmeDt,  and  not  a mere  license,  as  the 
defendants  contend.  The  Act,  as  has  been  mentioned,  gives  power 
to  the  owner  of  the  copyright  to  assign  the  right  '^either  wholly 
or  partially;”  and  the  meaning^  or  one  of  the  meanings,  of  the 
words  assign  the  right  . . . partially  ” is  indicated  by  the 
enactment  that  where  under  any  ]iartial  assignment  of  copyright 
the  assignee  becomes  entitled  to  any  right  comprised  in  copyright 
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he  shall  as  respects  the  right  so  assigned  be  treated  for  the  purposes 
of  the  Act  as  the  owner  of  the  copyright  (sec.  11(2)  and  (3) ) ; the 
performing  right  is  a right  comprised  in  copyright  as  defined  by 
the  Act,  and  when  the  performing  right  is  assigned  the  copyright 
is  assigned  partially.’^  And  the  copyright  may  be  assigned  par- 
tially (i.e.,  a right  comprised  in  copyright  may  be  assigned)  either 
generally  or  subject  to  territorial  limitations,  and  either  for  the 
whole  term  of  the  copyright  or  for  any  part  thereof;’^  and  the 
power  to  make  an  assignment,  whether  total  or  partial,  general  or 
local,  permanent  or  temporary,  is  distinguished  sharply  from  the 
power  to  ‘"^grant  any  interest  in  the  right  by  license. The  docu- 
ment under  which  the  plaintiffs  claim  was  what  it  purports  to  be, 
a partial  assignment,  subject  to  territorial  limitations,  and  for  part 
of  the  term  of  the  copyright,  and,  if  the  grantors  were  the  owners 
of  the  right  which  they  assigned,  the  plaintiffs,  for  the  purposes  of 
the  Act,  became  the  owners  of  that  right  for  the  term  for  which  it 
was  assigned. 

AVhat  has  been  said  about  the  effect  of  the  assignment  to  the 
plaintiffs  may  be  said  of  the  assignment  to  the  Performing  Eight 
Society  in  England  in  so  far  as  the  Imperial  Act  of  1911  applies; 
that  is  to  say,  in  England  the  Performing  Eight  Society,  as  respects 
the  right  assigned,  became  the  owners  of  the  copyright  (Imperial 
Act,  sec.  5(2)  and  (3)  ).  What  has  to  be  determined  is  whether 
they  became  entitled  to  the  performing  right,  within  the  mean- 
ing of  sec.  41  of  the  Canadian  Act;  for  the  person  who,  under  the 
Act  of  1921,  takes  the  performing  right  is  the  person  who  imme- 
diately before  the  commencement  of  the  Act  was  entitled  either  to 
copyright  and  the  performing  right  with  it  or  to  the  performing 
right  alone  (sec.  41  and  the  first  schedule). 

It  is  not  contended  that  before  the  Act  of  1911  there  was  no 
right  to  assign  the  performing  right  without  the  copyright  gener- 
ally ; but  it  is  contended  that  the  purported  assignment  of  the  per- 
forming (or  any  other)  right  to  a society  for  the  term  of  the 
assignors  membership  in  the  society,  the  assignee  covenanting  (as 
the  Performing  Eight  Society  did  in  respect  of  the  compositions 
in  question)  to  collect  moneys  for  the  public  performances  of  the 
works  and  to  make  certain  payments  to  the  assignor,  was,  apart 
from  the  Act  of  1911,  no  real  assignment  but  only  a license.  The 
documents  in  question  are  unlike  the  documents  tliat  Street,  J., 
had  to  consider  in  Black  v.  Imperial  Book  Co.  (1903),  5 O.L.E. 
184,  but  there  is  some  support  for  the  contention  in  other  cases. 
My  opinion,  however,  is  that  there  is  no  need  to  decide  whether 
the  contention  is  or  is  not  valid,  for  the  question  as  to  whether  the 
Performing  Eight  Society  was  a person  entitled  to  the  performing 
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right  within  the  meaning  of  sec.  41  of  the  Canadian  Act  is  not 
necessarily  the  same  as  the  question  as  to  whether  the  society  had 
in  Canada  the  right  to  maintain  an  action  for  infringement. 

As  between  the  Performing  Right  Society  and  each  of  its 
assignors,  the  society,  immediately  before  the  commencement  of 
the  Canadian  Act,  was  entitled  as  assignee  to  an  interest  in  the 
performing  right  in  Canada ; for  the  society  and  its  assignors  were 
well  aware  of  the  distinction  between  assigning  copyright  partially 
and  for  a part  of  the  term  thereof  and  granting  an  interest  in  the 
right  by  license ; the  documents  executed  had  been  carefully  framed 
as  assignments  and  not  as  grants  of  licenses ; those  documents  were 
valid  in  the  United  Kingdom,  and,  as  between  the  parties  at  least, 
they  were  effective  everywhere ; so  that,  as  between  the  society  and 
its  assignors,  at  least,  the  society,  as  respects  the  performing  rights 
in  Canada,  was  an  assignee  of  the  performing  right  for  part  of  the 
term  of  the  copyright;  and  I think  that,  within  the  meaning  of 
sec.  41,  the  society  was  a person  entitled  to  an  interest  in  the  right 
as  assignee,  and  that  when  the  Act  took  effect  the  sole  right  to  per- 
form the  work  in  public  vested  in  the  society  for  the  term  stated  in 
the  assignment.  This  interpretation  does  not  seem  to  me  to  do 
any  violence  to  the  words  of  the  Act;  and  certainly  it  is  not  opposed 
to  the  spirit  of  the  Act,  for,  if  the  society’s  assignor,  as  owner  of 
the  copyright,  was  the  only  person  entitled  to  the  performing  right 
or  to  any  interest  therein,  then  when,  under  the  Act,  the  perform- 
ing right  vested  in  the  assignor,  the  assignor  took  it  in  trust  for 
the  society  for  the  term  stated  in  the  assignment,  and  could  have 
been  compelled  to  vest  it  in  the  society  for  that  term  by  an  assign- 
ment executed  under  the  Act  (if  the  assignment  theretofore  exe- 
cuted would  not  itself  have  become  effective  under  the  Act) — see  sec. 
44;  so  that  in  the  final  result  the  society,  as  respects  the  rights 
assigned,  would  have  become  what  I think  it  became  as  soon  as  the 
Act  came  into  force — the  owner  of  the  copyright”  (sec.  11(3)), 
and  entitled  to  all  such  remedies  by  way  of  injunction,  damages, 
accounts,  and  otherwise,  as  are  or  may  he  conferred  by  law  for  the 
infringement  of  a right”  (sec.  19(1)). 

The  next  defence  pleaded  is  that  no  performing  right  in  the 
works  in  question  subsisted  in  Canada  immediately  before  the  com- 
mencement of  the  Act  of  1921,  for  the  reason  that  the  owners  of 
the  copyrights  had  failed  to  print  on  published  copies  of  the  works 
notices  to  the  effect  that  the  right  of  public  performance  was 
reserved,  as  required  by  the  Copyright  (Musical  Compositions) 
Act,  1882,  which  Act  remained  in  force  in  Canada  until  repealed 
by  the  Act  of  1921.  Of  course,  if  this  defence  is  valid  the  fore- 
going discussion  of  the  question  as  to  whether  the  Performing  Right 
Society  was  a person  entitled  to  the  right  is  quite  irrelevant. 


Rose,  J. 


1927. 

Canadian 
Perform- 
ing Right 
Society 
Ltd. 

V. 

Famous 
Players 
Canadian 
Corpora- 
tion Ltd. 


290 


ONTARIO  LAW  REPORTS. 


[vOL. 


Rose,  J. 
1927. 

Canadian 
Perform- 
ing Right 
Society 
Ltd. 

V. 

Famous 
Players 
Canadian 
Corpora- 
tion Ltd. 


It  is  difficult  to  form  a positive  opinion  as  to  whether  the  Act 
of  1882  ever  was  in  effect  in  Canada.  The  Act  was  not  expressed 
to  extend  to  the  Dominions,  nor,  although  the  expediency  of  amend- 
ing the  law  relating  to  copyrights  in  musical  compositions  (which 
law  was  established  by  the  Copyright  Act,  1842,  which  extended  to 
every  part  of  the  British  Dominions)  was  recited  in  the  preamble, 
was  it  expressed  as  an  amendment  of  the  Act  of  1842 ; the  Cana- 
dian Parliament  had  passed  statutes  on  the  subject  of  copyright; 
the  Imperial  Parliament  in  1875  had  passed  an  Act  (38  & 39  Viet, 
eh.  53)  authorising  the  giving  of  the  Royal  assent  to  one  of  those 
statutes ; and  the  general  rule  is,  as  is  stated  by  Lord  iCranworth  in 
Routledge  v.  Loiu  (1868),  L.R.  3 H.L.  100,  that,  primd  facie,  the 
Imperial  Parliament  must  be  taken  to  legislate  only  for  the  United. 
Kingdom  and  not  for  the  colonial  dominions  of  the  Crown.  It  is 
to  be  noted  also  that  the  Act  is  not  mentioned  in  tire  Table  of 
Imperial  Statutes  . . . appearing  to  be  in  force  in  Canada 

ex  proprio  vigore,  at  the  end  of  1901,^^  published  in  vol.  3 of  the 
Revised  Statutes  of  Ontario,  1897,  p.  xliii.,  and  referred  to  by 
Street,  J.,  in  Blade  v.  Imperial  Booh  Co.,  5 O.L.R.  184. 
On  the  other  hand,  the  performing  right  with  which  the  Act  dealt 
was  Empire-wide — the  Dramatic  Copyright  Act,  1833,  conferred 
the  sole  right  of  representing  the  work  in  any  part  of  the  British 
Dominions,  and  the  Act  of  1842,  which  extended  the  provisions  of 
that  Act  to  musical  compositions,  was  declared  to  extend  to  every 
part  of  the  British  Dominions — and  it  seems  to  me  that  necessarily 
the  Act  had  some  effect  in  Canada,  not  that  it  was  in  force  in 
Canada  but  that  in  some  circumstances  it  had  a certain  effect 
there.  While  the  right  created  by  the  Act  of  1842  and  dealt  with 
by  the  Act  of  1882  was  an  Empire-wude  right,  it  was  at  the  same 
time  a right  that  was  severable  as  regards  place,  so  that  the  exclu- 
sive right  of  performance  in  a particular  part  of  the  Empire  could 
be  vested  in  a person  who  was  not  the  owner  of  the  general  copy- 
right: Holt  V.  Woods  (1896),  17  N.S.W.  (Eq.)  36.  Ilaving  regard 
to  that  fact,  as  well  as  to  the  fact  that  in  1882  there  was  a pre- 
sumption that  the  Imperial  Parliament  did  not  intend  its  Acts  to 
extend  to  the  Dominions,  I think  that  the  Act  of  1882  did  not  extend 
to  Canada  in  the  sense  of  being  in  force  there  so  as  to  require  an 
assignee  of  the  sole  right  of  performance  in  Canada,  or  a Canadian 
composer,  for  the  purpose  of  preserving  the  sole  right  of  perform- 
ance in  Canada,  to  print  the  notice  upon  every  copy  of  the  work 
pnblislied  by  him  in  Canada,  but  that,  nevertheless,  it  had  some 
effect  in  Canada,  in  the  sense,  for  instance,  that  an  English  pub- 
lisher, suing  in  Canada,  might  have  had  his  action  defeated  by 
j)roof  that  in  England  he  had  failed  to  print  the  notice  which  the 
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Imperial  Act  required  liim  to  print  if  he  desired  to  retain  his 
Empire-wide  right.  There  is  no  authority  that  I know  of  for  my 
opinion  on  this  pointy  but  my  view  does  not  seem  to  me  to  be  opposed, 
to  anything  that  was  decided  or  said  in,  e.g.,  Graves  v.  Gorrie 
(1900-02),  32  O.E.  266,  1 O.L.E.  309,  3 O.L.E.  697,  [1903]  A.G. 
496,  in  which  it  was  held  that  the  Fine  Arts  Copyright  Act,  1862, 
did  not  confer  copyright  in  Canada,  or  Blade  v.  Imperial  Booh  Co., 
5 O.L.E.  184,  in  which  sec.  152  of  the  Customs  Laws  Consolidation 
Act,  1876  (39  & 40  Viet.  ch.  36)  was  held,  because  of  the  provisions 
of  sec.  151,  not  to  be  in  force  in  Canada. 

If  the  effect  of  the  Copyright  (IMusical  Compositions)  Act,  1882, 
in  Canada,  veas  no  more  than  has  just  been  suggested,  the  defence 
now  under  consideration  fails;  for  the  Copyright  Act,  1911,  which 
was  in  force  in  the  Cnited  Kingdom  when  the  works  in  question 
were  composed  and  published,  had  repealed  the  Act  of  1882,  sub- 
ject to  the  proviso  that  the  repeal  should  not  take  effect  in  any  part 
of  his  Majesty's  Dominions  until  the  Act  of  1911  came  into  opera- 
tion in  that  part.  The  English  proprietors,  then,  had  donu  all 
that  any  Act  in  force  in  England  required  them  to  do  as  a condi- 
tion of  retaining  their  performing  rights,  and,  in  my  opinion,  they 
had  not  omitted  anything  that  any  statute  in  force  in  Canada 
required  them  to  do  as  a condition  of  retaining  their  exclusive 
right  of  performance  in  Canada'. 

The  last  of  the  defences  pleaded  is  that  the  plaintiffs  cannot 
maintain  the  action  because  the  grants  under  which  they  claim 
title  are  not  registered  as  required  by  sec.  39  of  the  Canadian  Act 
of  1911.  The  answer  suggested  by  Mr.  Cassels  is  that,  as  the  sec- 
tion which  makes  registration  of  grants  a condition  of  the  right  of 
grantees  to  maintain  actions  under  the  Act  is  a section  which  deals 
primarily  with  the  case  of  conflicting  grants,  the  words  ^^no  grantee 
shall  maintain  any  action  under  this  Act,  unless  his  and  each 
such  prior  grant  has  been  registered,^^  are  to  be  read  as  applying 
only  in  such  case  and  as  having  no  application  where  there  is  only 
one  grant  or  (as  here)  a series  of  grants,  each  forming  a link  in  the 
chain  of  the  title  of  the  grantee  who  is  suing.  Mr.  Cassels  con- 
tends that  the  words  are  inserted  for  the  protection  of  a defendant 
who  is  sued  by  a grantee  whose  grant  is  prior  in  time  to  that  of  a 
subsequent  grantee  who  has  caused  his  grant  to  be  registered.  Such 
a defendant,  he  suggests,  is  permitted  by  the  Act  to  set  up  the  later 
registered  grant  and  to  require  the  plaintiff,  before  proceeding  with 
his  action,  to  get  the  later  grant  expunged  from  the  register  and 
his  own  grant  recorded. 

The  fact  that  the  words  requiring  registration  of  the  assign- 
ment before  action  by  the  assignee  are  part  of  the  sentence  cen- 
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taining  the  enactment  giving  predominance  to  the  grant  first  regis- 
tered does,  indeed,  suggest  a connection  between  the  two  matters 
dealt  with;  but  that  suggestion  of  a connection  is  not,  in  my 
opinion,  a sufficient  basis  for  a holding  that  effect  is  to  be  given 
to  the  clear  words  of  the  later  part  of  the  sentence  only  when  the 
circumstances  mentioned  in  the  earlier  part  exist.  A section  or 
subsection  requiring  a derivative  owner  of  the  whole  or  part  of  the 
copyright  to  register  his  documents  of  title  before  commencing  an 
action  against  an  infringer,  if  inserted  in  the  Act  at  all,  would 
naturally  be  placed  after  the  sections  setting  up  the  register  and 
prescribing  the  procedure  for  effecting  registration;  and  if  the 
effect  of  registration,  as  between  two  conflicting  grants,  and  the 
necessity  for  registration  in  certain  cases  were  both  to  be  stated, 
it  would  be  expected  that  both  would  be  stated  in  the  same  part  of 
the  Act,  although  probably  in  distinct  sections  or  subsections ; and 
so  one  looking  in  the  Act  for  an  enactment  of  general  application 
prescribing  registration  of  a grant  as  a prerequisite  to  the  main- 
tenance of  an  action  would  naturally  look  first  at  the  part  of  the 
Act  in  which  the  words  here  in  question  are  found.  One  would 
expect  to  find  the  words  standing  by  themselves,  but  I do  not  think 
that  one  is  justified  in  restricting  the  meaning  of  the  words  when 
found  merely  because  one  finds  them  printed  as  part  of  a sentence 
of  which  another  part  declares  that  registration  shall  have  a certain 
effect.  I think  that  the  words  are  to  be  read  generally. 

The  meaning  of  the  words,  his  and  each  such  prior  grant,” 
seems  to  be  reasonably  plain,  although  the  phrase  is  perhaps  some- 
what elliptical;  there  is  no  ambiguity  in  the  statement  that  no 
grantee  may  maintain  an  action  unless  liis  grant  has  been  regis- 
tered, and  the  statement  that  he  may  not  maintain  the  action  unless 
each  such  prior  grant  has  been  registered  seems  to  mean  that  he 
may  not  maintain  it  unless  each  prior  grant  (in  his  chain  of  title) 
of  an  interest  in  the  copyright,  either  by  assignment  or  license,  has 
been  registered.  For  the  decision  of  this  case,  however,  it  is  enough 
to  know  that  no  grantee  may  maintain  an  action  unless  his  grant 
has  been  registered,  and  it  is  not  necessary  to  decide  whether  a 
prior  grant,  made  not  under  the  Act  but  before  the  x\ct  was  passed, 
must  be  registered  also.  The  grants  to  the  plaintiffs  have  not  been 
registered,  and  I think  that  the  plaintiffs  cannot  maintain  this 
action  under  the  Act — and,  since  the  commencement  of  the  Act,  no 
one  is  entitled  to  copyright  otherwise  than  under  and  in  accordance 
with  the  provisions  of  the  Act. 

The  fact  that  in  my  opinion  the  only  defence  established  is  the 
defence  last  discussed  seems  not  to  be  a sufficient  reason  for  depriv- 
ing the  successful  defendants  of  their  costs.  The  action  will  be 
dismissed  with  costs. 
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[SUPREME  COURT  OF  CANADA.] 

Armand  V.  Carr.  Wii. 

Mar.  8. 

Costs — Award  of  Costs  of  Appeal  to  Successful  Appellant  — Solicitors 
Conducting  Appeal  Instructed  hy  Insurance  Company  pursuant  to 
Contract  of  Indemnity — Personal  Liability  of  Appellant  to  Solicitors 
— Absence  of  Agreement  Relieving  Appellant  of  Liability — Right  of 
Appellant  to  Recover  Costs  from  Respondents. 

The  successful  appellant  in  an  appeal  to  the  (Supreme  Court  of  Canada 
was  awarded  the  costs  of  the  appeal  against  the  respondents.  The 
Registrar  refused  to  tax  these  costs  to  the  appellant,  upon  the  ground 
that  the  solicitors  w^ho  nominally  acted  for  him  in  carrying  on  the 
appeal  were  not  in  fact  retained  by  him  or  on  his  behalf  but  were 
employed  by  an  insurance  company  (with  whom  the  appellant  was 
insured)  to  defend  the  action  and  to  prosecute  the  appeal,  and  that 
the  appellant  was  under  no  personal  liability  to  the  solicitors  for 
the  costs  of  the  appeal,  and  was,  therefore,  not  in  a position  to  claim 
indemnification  by  the  respondents  for  such  costs:  — 

Held,  on  appeal  from  the  Registrar’s  ruling,  that  the  proper  inference 
from  the  facts  before  the  Court  was  that  the  appellant  had  retained 
the  solicitors  or  sanctioned  their  carrying  on  his  defence  and  appeal; 
and  that  retainer  or  employment  carried  with  it  personal  liability 
for  the  costs  reasonably  incurred  by  the  solicitors  pursuant  to  it, 
unless  there  was  a contract  or  agreement  binding  on  the  solicitors 
excluding  such  liability. 

The  evidence  fell  short  of  establishing  such  an  agreement,  and  the 
appellant  was  entitled  to  recover  from  the  respondents  the  costs 
awarded  to  him. 

Adams  V.  London  l7nproved  Motor  Coach  Builders  Ltd.,  [1921]  1 K.B. 

495,  followed. 

Ryan  v.  McGregor  (1925),  58  O.L.R.  213,  overruled  so  far  as  inconsistent 
with  the  above  conclusion. 

The  Supreme 'Court  of  Canada  ( [1926]  S.  C.  R.  575)  allowed 
with  'Costs  the  appeal  of  Armand  from  the  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  of  Ontario,  CaiT  v.  Armand 
(1925),  28  O.W.N.  310,  29  O.W.N.  302.  Armand  attempted  to 
tax  the  costs  awarded  to  him  against  the  respondents  to  that 
appeal,  but  the  Registrar  of  the  Supreme  Court  of  Canada  ruled 
that  Armand  was  not  entitled  to  recover  those  costs  from  the 
respondents. 

Armand  appealed  from  this  ruling  to  a Judge  in  Chambers, 
who  referred  the  appeal  to  the  Court. 


The  appeal  was  heard  by  Anglin,  C.J.C.,  Duff,  Mignault, 
Newcombb,  and  Rinfret,  J.J. 

A.  C.  Heighington,  for  the  appellant. 

D.  0.  Cameron,  for  the  respondents. 
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S.C.  Can. 
1927. 


Armand 

V. 

Carr. 

Anglin, 

C.J.C. 


March  8.  The  judgment  of  the  Court  was  read  by  Anglin, 
C.J.C. : — The  appellant  Armand  appeals  from  a ruling  of  tho 
Eegistrar  holding  him  not  entitled  to  recover  from  the  respondents 
the  costs  of  the  appeal  to  this  Court  awarded  him  by  the  judgment 
reported  in  [19^6]  S.  C.  E.  575. 

The  ground  taken  by  the  Eegistrar  for  declining  to  tax  these 
costs  to  the  appellant  is  that  the  solicitors  who  nominally  acted 
for  him  in  carrying  on  the  appeal  were  not  in  fact  retained  by 
him  or  on  his  behalf  but  were  employed  by  the  British  Traders’ 
Insurance  Company  (with  whom  the  appellant  was  insured)  to 
defend  the  action  brought  against  him  and  to  prosecute  the  ap- 
peal to  this  Court,  and  that  the  appellant  was  under  no  personal 
liability  to  such  solicitors  for  the  costs  of  the  appeal,  and  was, 
therefore,  not  in  a position  to  claim  indemnification  by  the 
respondents  for  such  costs;  and  Ryan  v.  McGregor  (1925),  58 
O.L.E.  213,  is  cited  in  support  of  these  conclusions. 


Upon  careful  consideration  of  all  the  material  before  us,  we 
are  satisfied  that  the  insurance  company  instructed  its  own  solici- 
tors to  defend  the  action  not  on  its  behalf  but  on  behalf  of  the 
appellant,  thus  implementing  its  obligation  to  defend  in  the  name 
and  on  behalf  of  the  insured  any  civil  actions,”  etc.  The  solici- 
tors so  instructed  entered  an  appearance  in  Avhich  they  style 
themselves  ^‘^solicitors  for  the  defendant”  (the  appellant).  For 
so  doing  his  authority  was  necessary  and  was  undoubtedly  obtained. 
Their  character  as  defendant’s  solicitors  they  maintained  through- 
out the  litigation,  in  which,  from  time  to  time,  the  appellant 
personally  took  part  by  making  affidavits,  giving  evidence,  executing 
a bond,  etc.  From  this  course  of  conduct  his  employment  of 
the  solicitors  who  appeared  on  his  behalf,  or  his  sanctioning  their 
carrying  on  his  defence,  is  the  only  proper  inference;  and  vffiether 
it  should  be  taken  that  the  insurance  company  in  instructing  its 
solicitors  to  defend  the  action,  etc.,  acted  as  agent  for  the  de- 
fendant, or  that  he  personally  so  employed  the  solicitors,  their 
retainer  as  his  solicitors  in  a manner  binding  upon  him  admits 
of  no  doubt.  Such  retainer  or  employment  carries  with  it  per- 
sonal liability  of  the  defendant  (appellant)  for  the  costs  reason- 
ably incurred  by  the  solicitors  pursuant  to  it,  unless  there  was 
a contract  or  agreement  binding  on  the  solicitors  excluding  such 
liability.  In  that  connection  the  Eegistrar  says: — 

‘T  have  reviewed  the  evidence,  and  my  conclusion  is  that 
Armand,  when  he  came  in  to  sign  tlie  necessary  papers  in  con- 
nection with  this  appeal,  did  not  expect  he  would  be  called  upon 
personally  to  pay  any  costs 
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The  language  used  by  the  Taxing  Officer  in  Bycui  v.  McGregor, 
referred  to  in  my  reasons^  is  applicable  in  this  case,  viz. : T think 
that  there  was  at  least  an  implied  agreement  to  the  effect  that 
the  costs  of  defending  the  action  should  be  assumed  and  paid 
by  the  company,  and  that  the  defendant  should  be  under  no 
liability  with  respect  thereto.^ 

‘T  do  not  say  that,  if  the  insurance  company  failed  to  pay 
the  costs,  and  Armand  had  the  means  of  paying  the  same,  the 
solicitors  would  have  been  unable  on  the  facts  of  this  case  to 
collect  the  same  from  Armand.  I do  not  think  it  necessary  for 
the  purpose  of  my  judgment  to  make  any  finding  as  to  this.^^ 

This  is  obviously  not  a definite  finding  that  there  was  an 
agreement  relieving  the  defendant-appellant  of  all  liability  to  his 
solicitors  such  as  must  be  established  by  the  respondent-plaintiffs, 
if  they  would  on  that  ground  avoid  payment  of  party  and  party 
costs  to  the  successful  appellant:  Adams  v.  London  Improved 
Motor  Coach  Builders  Ltd.,  [1921]  1 K.B.  495. 

The  evidence  is  not  very  definite  nor  very  precise.  In  our 
opinion  it  clearly  falls  short  of  establishing  any  agreement  bind- 
ing on  the  solicitors  that  they  should  not  in  any  event  look  for 
payment  of  their  costs  to  the  appellant.  No  doubt  there  was  an 
obligation  on  the  part  of  the  insurance  company  to  pay  the 
defendant’s  solicitors  their  reasonable  costs.  Adapting  to  the  cir- 
cumstances of  the  present  case  the  language  of  Atkin,  L.J.,  in 
the  Adams  case,  at  p.  504: — 

^^Nevertheless  there  is  nothing  inconsistent  in  that  obligation 
co-existing  with  an  obligation  on  the  part  of  the  defendant  to 
remunerate  the  solicitors.  Naturally,  as  a matter  of  business, 
the  solicitors  would,  we  have  no  doubt,  apply  in  the  first  instance 
to  the  insurance  company,  as  being  the  persons  ultimately  liable 
to  pay  the  costs  as  between  all  parties — that  is  to  say,  the  persons 
who  would  have  to  indemnify  the  defendant  against  the  costs. 
But  that  does  not  exclude  the  liability  of  the  insured,  and  it 
seems  to  us  not  in  the  least  to  affect  the  position  that  the  client 
may  be  liable  although  there  may  be  a third  person  to  indemnify 
the  client.  It  appears  to  us  that  that  state  of  things  would  ac- 
count for  the  whole  of  the  evidence  that  was  given.  But  we  feel 
satisfied  of  this : that  upon  the  direct  evidence  in  the  case  it 

would  be  wrong  to  draw  the  conclusion  that  there  was  an  express 
bargain  that  the  defendant  was  not  to  be  liable  to  the  solicitors 
for  the  costs  incurred;  and,  quite  apart  from  the  express  evidence 
that  no  such  arrangement  was  made,  it  appears  to  us  that  there 
was  no  evidence  given  on  behalf  of  the  respondents  that  an  express 
arrangement  to  that  effect  had  in  fact  been  made.’^ 
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Upon  the  facts  in  evidence  the  appellant’s  right  to  recover 
from  the  respondents  the  costs  of  his  appeal  awarded  to  him  by 
the  judgment  of  this  Court  cannot,  w.e  think,  be  denied.  The 
decision  in  the  Adams  case  is  directly  in  point  and  conclusive  in 
his  favour.  See,  too,  the  judgment  of  Romer,  L.J.,  at  p.  295,  in 
Rex  V.  ArclMshop  of  Canter^jury,  [1903]  1 K.B.  289. 

In  so  far  as  the  decision  in  Ryan  v.  McGregor  may  not  be  con- 
sistent with  this  conclusion,  we  are  unable  to  follow  it.  That 
case,  however,  may  perhaps  be  distinguishable  on  the  ground  that 
the  C’ourt  there  regarded  the  finding  of  fact  of  the  Taxing  Officer 
as  definitely  negativing  any  retainer  of  the  solicitors  by  the 
defendant  and  as  not  open  to  review  because  of  the  circumstances 
under  which  the  matter  came  before  the  Court. 

The  appeal  will,  accordingly,  be  allowed  with  costs,  including 
the  costs  of  and  incidental  to  the  application  before  the  Registrar. 


[APPELLATE  DIVISION.] 

Richardson  v.  Canadian  National  -Railway  Co. 

'Negligence — Injury  'by  Passing  Train  to  Child  Str'aying  on  Railway 
Track  from  Public  Park — Action  against  Railway  Company  and 
City  Corporation  {Owner  of  Park)  for  Damages — Findings  of 
Negligence  by  Jury — Absence  of  Evidence  to  Bupport — Allegations 
of  other  Negligence  Negatived — Judge's  Charge — No  Evidence  as 
to  how  Accident  Happened — Nonsuit — Absence  of  Fence  between 
Park  and  Railioay — Heap  of  Path-repairing  Material  in  Park — 
. ^'Allurement” — "Trap” — Obligation  to  Fence — No  Duty  Owed  by 
Co7'poration  or  Company — Act  respecting  City  of  Toronto  and 
Don  Improvements,  1S92,  55  <&  56  'Viet.  ch.  61,  sec.  3 (Dojn.)  — 
Gen&t'al  Railway  Act,  1919,  9 d 10  Geo.  V.  ch.  6S,  sec.  274 — Train 
• 7tot  Passing  over  or  along  Highway — Railway  Act,  sec.  310  (i). 

In  an  action  against  a railway  company  and  a city  corporation 
(referred  to  as  “the  company”  and  “the  corporation”)  to  recover 
damages  sustained  by  the  plaintiffs,  a boy  of  four  years,  who  was 
injured,  as  alleged,  in  consequence  of  the  negligence  oif  the  defend- 
ants, and  his  father  suing  as  next  friend  and  on  his  own  behalf, 
the  jury  found,  in  answer  to  questions,  (1)  that  the  injury  to  the 
boy  was  caused  by  a train  operated  by  the  company,  and  (2)  by  an 
act  or  omission  of  the  company  in  operation  or  maintenance  of  the 
railway;  (3)  “that  considering  the  number  of  children  frequenting 
the  park,”  which  was  owned  by  the  corporation  and  was  close  to 
the  railway,  the  company  “ should  have  given  better  patrol  service 
and  protection  at  that  place  and  across  the  park;”  (4)  that  the 
injury  to  the  boy  was  caused  or  partly  caused  by  an  act  or  omission 
of  the  corporation  in  operation  or  maintenance  of  the  park : 

(5)  that  the  corporation  was  “partly  negligent  or  at  fault  in  not 
having  protected  that  part  of  the  park  by  fence  or  otherwise;” 

(6)  that  the  father  was  not  guilty  of  any  negligence  which  con- 
tributed to  the  accident:  — 
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Held,  that  there  was  no  evidence  to  support  the  3rd  and  5th  findings  1926. 

of  the  jury;  and  the  specific  allegations  of  negligence  made  hy  the  » 

plaintifts  and  referred  to  in  the  trial  Judge’s  charge,  not  having  Richardson 
been  dealt  with  by  the  jury,  must  be  taken  to  have  been  negatived. 

Held,  also,  that,  there  being  no  evidence  shewing  how  the  accident  ^^nadian 
happened,  the  maxim  res  ipsa  loquitur  did  no^  apply,  and  the  action 
was  properly  dismissed  by  the  trial  Judge  upon  a motion  for  a Cq. 
nonsuit,  subject  to  which  the  case  was  allowed  to  go  to  the  jury. 

The  accident  occurred  at  a point  on  the  line  of  the  company  west  of 
the  Don  river  and  adjacent  to  a public  park  owned  by  the  corpora- 
tion. In  the  park,  and  about  five  feet  from  the  railway,  with  no 
fence  between,  was  a pile  of  material  for  repairing  the  paths  in  the 
park,  consisting  of  crushed  stone  and  a small  quantity  of  sand  and 
gravel.  The  boy  had  been  playing  with  other  children  in  the  park, 
and  after  a train  had  passed  he  was  found  near  the  railway  line 
with  one  leg  severed,  he  having  apparently  in  some  manner  fallen 
under  the  moving  train:  — 

Held,  that  he  v/as  in  the  park  as  a licensee:  but  the  pile  of  material 
was  not  a trap;  there  was  no  breach  of  duty  in  placing  it  where  It 
was  or  in  not  protecting  it;  and,  if  there  was  a breach,  there  was 
no  evidence  that  the  accident  resulted  therefrom. 

Schofield  V.  Mayor  etc.  of  Bolton  (1910),  26  Times  L.R.  230,  followed. 

Held,  also,  that  there  was  no  obligation  upon  the  corporation  to  build 
a fence  to  separate  the  park  from  the  railway. 

Held,  also,  that  the  Judge’s  charge  was  a fair  one  and  not  open  to 
objection  on  the  ground  of  misdirection  or  nondirection. 

Semhle,  that  the  pile  of  material  was  not  an  “ allurement  ” to  children. 

Held,  also,  that  the  company  was  under  no  obligation  to  fence  off  and 
in  fact  had  no  legal  right  (unless  by  consent  of  the  Railway  Board, 
which  had  been  refused)  to  fence  off  the  strip  of  land  upon  which 
its  line  was  laid:  Act  respecting  the  City  of  Toronto  and  the  Don 

Improvement  Works,  1892,  55  & 56  Viet.  ch.  61,  sec.  3 (Dom.)  This 
being  a special  Act,  its  provisions  could  not  be  abrogated  by  sec. 

274  of  the  general  Railway  Act.  1919,  9 & 10  Geo.  V.  ch.  68. 

Held,  also,  that  sec.  310(1)  of  the  Railway  Act  had  no  application, 
the  company’s  train  not  passing  over  or  along  a highway  at  rail 
level. 

Action  brought  on  behalf  of  a boy  of  four  years,  by  his  father 
. and  next  friend,  and  by  the  father  on  his  own  behalf,  to  recover 
damages  arising  from  injury  to  the  boy  by  the  alleged  negligence 
of  the  defendants,  the  Canadian  National  Railway  Company  and 
the  Corporation  of  the  City  of  Toronto. 

May  25,  26,  and  27,  and  October  29,  1925.  The  action  was 
tried  before  Mowat,  J.,  and  a jury,  at  a Toronto  sittings ; and  the 
jury,  in  answer  to  questions  left  to  them,  made  findings  in  favour 
of  the  plaintiffs. 

7.  B.  Lucas,  K.C.,  and  (7.  K.  Lucas,  for  the  plaintiffs. 

7?.  E.  Ljaidlaw,  for  the  defendant  railway  company. 

0.  E.  Geary,  K.C.,  for  the  defendant  city  corporation. 

February  13,  1926.  Mowat,  J.  ; — The  claim  is  by  the  father 
and  next  friend  of  a boy  four  years  old  for  negligence  by  which 
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the  little  'fellow’s  leg  was  run  over  and  cut  off  at  a point  so  high 
that  there  is  not  sufficient  of  a stump  left  to  which  could  be  at- 
tached an  artificial  limb. 

The  boy  and  other  young  children  went  to  Riverside  Park, 
under  the  ownership  and  management  of  the  Corporation  of  the 
City  of  Toronto,  and  commenced  to  play  upon  a low  heap  of 
broken  stone  or  gravel  used  for  repairing  the  park  walks,  and  this 
boy  rvandered  from  that  position  to  the  railway  track  a few  feet 
to  the  east,  and  in  some  manner  fell  under  a moving  train. 

The  claim  against  the  city  corporation  is  that  it  placed  the 
stone  or  gravel  pile  at  a place  that  would  be  attractive  to  young 
children  to  play  in,  and  without  protecting  it  by  a fence  or  barri- 
cade, and  against  the  raihvay  company  because  of  its  not  'fencing 
off  its  operating  track. 

As  regards  the  railway  company  judgment  must  be  in  favour 
of  that  defendant,  following  Jenkins  y.  Great  Western  Railway  Co., 
[1912]  1 K.B.  525,  a judgment  of  the  Court  of  Appeal  (Cozens- 
Hardy,  M.R.,  Fletcher  Moulton,  L.J.,  and  Farwell,  L.J.),  which 
distinguishes  Cooke  v.  Midland  Great  Western  Raihvay  of  Ireland, 
[190'9]  A.'C.  229. 

As  against  the  City  of  Toronto  there  is  a great  difference 
between  this  case  and  the  Belladonna  berry  case,  Glasgow  Corpora- 
tion V.  Taylor,  [1922]  1 A.C.  44,  in  which  a young  child  was 
attracted  within  an  enclosure  in  a park,  and  suffered  death  by 
poisoning.  In  that  case  there  was  an  alluring  and  attractive  berry, 
looking  like  a grape  or  cherry;  here  there  is  nothing  to  shew  that 
the  corporation,  in  placing  the  gravel  heap  temporarily,  pending 
repairs,  was  bound  to  have  notice  that  children  would  be  at- 
tracted. And  there  is  no  evidence  that  resorting  to  the  gravel 
pile  was  the  cause  of  going  to  the  train  track,  even  if  it  were  near. 

If  tlie  park  had  been  fenced  on  the  east  side,  there  would  be 
danger  in  the  operation  of  trains  upon  a track  authorised  and 
located  by  the  Board  of  Railway  Commissioners  of  'Canada,  or 
by  a statute,  and  I can  find  no  such  negligence  on  the  part  of 
cither  defendant,  which,  upon  the  answers  of  the  jury,  would 
warrant  the  imposition  of  liability  on  the  ground  of  negligence. 
ISTor  is  there  any  obligation  on  a park-owner  to  protect  the  public 
from  train  operations.  The  child  had  the  right  to  be  in  the  public 
park  and  was  not  an  invitee  or  licensee. 

The  action,  notwithstanding  the  answers  of  the  jury,  must, 
therefore,  be  dismissed  with  costs,  which  I am  sure  will  not  be 
exacted  against  the  father  of  the  unfortunate  child. 
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As  between  the  city  corporation  and  the  railway  company,  made 
a third  party,  there  will  be  no  costs  other  than  what  have  been 
awarded  in  the  third  party  proceedings. 

The  plaintiffs  appealed  from  the  judgment  of  Mowat^  J. 

February  7.  Tlie  appeal  was  heard  by  Latchfokb,  C.J., 
Middleton,  Masten,  and  Ordb,  JJ.A. 

I.  B.  Lucas,  K.C.,  for  the  appellants,  argued  that,  in  view  of 
the  fact  that  the  railway  ran  through  a park  much  frequented  by 
children,  it  was  negligence  on  the  part  of  the  defendant  city  cor- 
poration to  place  a sand  pile  so  close  to  the  track.  This  sand  pile 
was  an  allurement  to  a child,  and  was  in  the  nature  of  a trap: 
Glasgow  Corporation  v.  Taylor,  [1922]  1 A.C.  44;  Latham  v. 
Johnson  & Nepheiv  Ltd.,  [1913]  1 K.B.  398;  Dea.ne  v.  Clayton 
(1817),  7 Taunt.  490,  at  p.  532;  Shilson  v.  Northern  Ontario 
Light  and  Power  Co.  Ltd.  (1919),  45  O.L.E.  449,  453;  Coolce  v. 
Midland  Great  Western  Railiuay  of  Ireland,  [1909]  A.'O.  229.  In 
view  of  the  fact  that  an  unfenced  railway  ran  through  the  park, 
the  defendant  city  corporation  was  negligent  in  not  taking  some 
steps,  by  fencing  or  otherwise,  to  prevent  children  from  trespassing 
on  the  tracks.  The  defendant  railway  company  was  negligent  in 
not  fencing  its  railway  strip  at  the  point  where  the  accident 
occurred:  Newell  v.  Canadian  Pacific  Railway  Co.  (1906),  12 
O.L.R.  21,  5 Can.  Ry.  Cas.  372;  Williams  v.  Great  Western  RwiL 
way  Co.  (1874),  L.R.  '9  Ex.  157.  The  learned  trial  Judge  mis- 
directed the  jury  on  several  points.  Amongst  others,  he  directed 
them  that  the  defendant  railway  company  was  not  required  to 
keep  a look-out  in  operating  its  train,  and  that  all  that  was  required 
of  the  company  was  to  give  a signal.  A look-out  is  required  by 
sec.  310  of  the  Railway  Act,  1919,  9 & 10  Geo.  V.  ch.  68,  and  it 
was  the  province  of  the  jury  to  determine  whether  the  train  crew 
or  the  look-out  had  used  reasonable  care. 

G.  R.  Geary,  K.C.,  and  S.  W.  Grahann,  for  the  defendant  city 
corporation,  respondent,  contended  that  it  was  entitled  to  a 
nonsuit,  as  the  appellants  had  not  made  out  a primd  fa-cie  case : 
Mallory  v.  Winnipeg  Joint  Terminals  (1916),  53  Can.  S.C.R.  323; 
Mersey  Docks  and  Ilarhour  Board  v.  Procter,  [1923]  A.C.  253. 
The  city  corporation  was  not  bound  to  fence  off  the  pile  of  stone- 
dust  or  road-making  material:  Je^ikins  v.  Great  Western  Railway 
Co.,  [1912]  1 K.B.  525.  There  was  nothing  in  the  evidence  to 
shew  that  the  pile  had  lured  the  child  to  the  railway,  nor  was  there 
any  connection  between  the  pile  and  the  accident. 
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App.  Div.  R.  E.  Laidlaiv,  for  the  defendant  the  Canadian  National  Eail- 
1^27.  Company,  respondent,  contended  that  no  breach  of  duty  nor 

Richardson  negligence  on  the  railway  company’s  part  had  been  shewn 

V.  " either  as  to  fencing  or  the  operation  of  the  train.  The  railway 
National  obliged  to  fence  its  railway  strip  at  the  place  in 

Raelway  question;  in  fact,  it  had  no  legal  right  to  do  so  without  an  order 
from  the  Eailway  Board : Dominion  Act  respecting  certain  rail- 
way works  in  the  City  of  Toronto,  1892,  55  & 56  Viet.  ch.  61,  sec.  3. 
Tlie  boy  was  a trespasser  on  the  railway  company’s  property,  and, 
in  the  circumstances  shewn,  the  railway  company  was  not  to  blame 
for  his  injury:  Hardy  v.  Central  London  Railway  Co.,  [1920] 
3 K.B.  459;  Wallace  v.  Pettit  (1923),  55  O.L.E.  82;  McDowall 
V.  Great  Western  Railway  Co.,  [1903]  2 K.B.  331.  An  adequate 
patrol  service  was  maintained  by  the  railway  company.  Section 
310  of  the  Eailway  Act,  1919,  had  no  application. 

March  11.  The  judgment  of  the  Court  was  read  by  Masten. 
J.A. : — This  is  an  appeal  by  the  plaintiffs  from  the ‘judgment  of 
Mowat,  J.,  dated  the  13tli  February,  1926,  dismissing  the  action, 
which  arises  out  of  an  accident  to  the  plaintiff  William  Eichardson, 
a boy  four  and  one-half  years  old,  whereby  he  was  seriously  injured. 

As  against  the  railway  company  the  action  is  for  negligence  in 
the  operation  of  its  train  and  in  omitting  to  fence  off  its  right  of 
way. 

The  specific  acts  of  negligence  charged  by  the  plaintiffs  against 
the  railway  company  in  the  operation  of  its  train  are  as  follows : — 

(a)  Failure  to  have  its  train  -under  proper  control. 

(b)  Having  regard  to  the  locality,  operating  its  train  at  an 
excessive  rate  of  speed. 

(c)  Failure  to  keep  a proper  look-out  at  this  point  for  children 
playing  in  the  locality  aforesaid. 

(d)  Failure  to  give  warning  of  the  approach  of  its  train  as 
required  by  the  Dominion  Eailway  Act  of  1919,  '9  & 10  Geo.  V. 
ch.  37,  secs.  308  and  310. 

As  against  the  city  corporation  the  action  is  based  on  the  alle- 
gation that  it  contributed  to  the  accident  by  placing  a pile  of 
material  (alleged  by  the  plaintiffs  to  be  sand)  on  a spot  near  the 
railway  and  contiguous  to  Eiverdale  Park,  a place  frequented  by 
children ; that  this  alleged  pile  of  material  constituted  an  allure- 
ment to  children  in  general  and  to  the  plaintiff  William  Eichardson 
in  particular,  and  by  alluring  him  to  the  vicinity  of  the  railway 
led  to  the  accident  in  question;  also  that  the  city  corporation  wa5 
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guilty  of  negligence  in  omitting  to  fence  off  or  otherwise  protect  App.  Div. 
the  alleged  allurement  from  becoming  accessibL  to  children.  19^7 


The  defendants  each  deny  that  any  duty  was  owed  by  them  j^k^jj-ardson 
respectively  to  this  plaintiff  in  respect  to  the  matters  set  up  in  the  v. 
statement  of  claim,  they  deny  breach  of  duty,  if  there  was  any  national 
duty;  and  they  deny  that  the  accident  resulted  from  any  wrongful  Rahway 
act  or  omission  of  theirs.  

At  the  close  of  the  plaintiffs’  evidence,  counsel  for  each 
the  defendants  moved  for  a nonsuit,  and  the  trial  Judge  there- 
upon reserved  his  decision  and  directed  that  the  evidence  for  the 
defendants  be  given  without  prejudice  to  the  motions  for  nonsuit. 

At  the  close  of  their  evidence  counsel  renewed  their  motions,  which 
were  again  reserved,  and  after  evidence  in  reply  the  case  went 
to  the  jury,  who  to  the  following  questions  returned  the  follow- 
ing answers : — 

1.  Was  the  injury  to  the  boy-plaintiff  caused  by  a train  opera- 
ted by  'Canadian  National  Eailways?  A.  Yes. 


2.  Was  the  injury  to  the  boy-plaintiff  caused  by  any  act  or 
omission  of  Canadian  National  Eailways  in  operation  or  main- 
tenance of  the  railway?  A.  Yes. 

3.  If  such  injury  was  caused  by  the  railway,  give  particulars 
of  the  fault  or  negligence.  A.  We  find  that  considering  the  num- 
ber of  children  frequenting  the  park  the  railway  should  have 
given  better  patrol  service  and  protection  at  that  place  and  across 
the  park. 

4.  Was  the  injury  to  the  boy  caused  or  partly  caused  by  any 
act  or  omission  of  the  City  of  Toronto  in  operation  or  main- 
tenance of  Eiverdale  Park?  A.  Yes. 


5.  If  such  injury  was  caused  or  partly  caused  by  the  City 
of  Toronto,  give  particulars  of  the  fault  or  negligence.  A.  We 
find  the  City  of  Toronto  partly  negligent  and  at  fault  in  not 
having  protected  that  part  of  the  park  by  fence  or  otherwise. 

6.  Was  the  father-plaintiff  guilty  of  any  negligence  which  con- 
tributed to  the  accident?  If  so,  what  was  such  negligence.  A.  No. 

7.  What  damages  did  the  boy-plaintiff  sustain  through  the 
accident?  A.  $5,000. 

8.  Wliat  damages  did  tlie  father-plaintiff  sustain  through  the 
accident?  A.  $1,500. 

9.  If  you  find  damages  were  sustained  by  the  father-plaintiff 
and  also  find  that  he  was  guilty  of  contributory  negligence,  in 
what  degree  was  each  party  in  fault,  and  how  do  you  find  as  to 
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App.  Div.  the  manner  in  which  the  amount  of  damages  should  be  appor- 
2927.  tioned  between  him  and  the  defendants  or  either  or  both  of  them? 
(No  answer). 

q;,  ‘ 10.  If  you  find  it  not  practicable  to  determine  the  respective 

Natodnau  fault,  say  so.  A.  Equally  liable. 

Railway  The  above  proceedings  took  place  on  the  25th  May,  1925,  and 
two  succeeding  days,  and  thereupon  the  argument  was  postponed 
Masten,  J.A.  until  the  29th  October,  1925.  Afterwards,  as  stated  above, 
judgment  was  given  on  the  13th  February,  1926.  In  the  course 
of  his  judgment  the  learned  trial  Judge  says:  (quoting  the  greater 
part  of  the  judgment  as  above). 

The  facts  necessary  to  a consideration  of  this  appeal  in  its 
various  aspects  are  as  follows : — 

The  accident  occurred  on  the  line  of  the  Canadian  National 
Railway  at  a point  on  the  Don  fiats  west  of  the  river  and  ad- 
jacent to  Eiverdale  Park,  in  the  city  of  Toronto.  At  this  point 
the  River  Don  flows  in  a southerly  direction,  and  the  lands  ad- 
jacent to  it  are  vested  in  the  respondent  the  Corporation  of  the 
City  of  Toronto.  Along  the  embankment  of  the  river  there  run 
three  contiguous  railway  rights  of  way,  namely  (beginning  at 
the  east  next  the  river),  first  the  Canadian  Pacific  Railway,  next 
the  Belt  Line  Railway,  and  then  the  line  of  the  respondent  rail- 
way company  at  the  westerly  side.  The  right  of  way  last  men- 
tioned is  held  by  the  respondent  railway  company  under  a lease 
from  the  respondent  municipality,  exhibit  No.  11.  It  is  14  feet 
in  width,  and  the  rails  are  laid  in  the  centre  of  this  14  foot 
strip.  The  roadbed  where  the  rails  are  laid  appears  to  have  been 
at  this  point  slightly  elevated  above  a shallow  depression  or  ditch 
which  adjoins  the  roadbed  on  its  westerly  side.  West  of  the 
right  of  way  of  the  respondent  railway  company  and  immediately 
adjacent  thereto  is  a strip  of  land  50  feet  in  width  reserved  by  the 
respondent  municipality  as  a roadway.  It  is  described  in  the  evi- 
dence as  an  unimproved  roadway  and  is  used  as  a work  road  by 


the  employees  of  the  respondent  municipality.  West  of  this 
roadway  and  adjacent  to  it  is  Riverdale  Park.  The  servants  of 
the  respondent  municipality  had  been  accustomed  from  time  to 
time  to  haul  material  along  the  work  road  just  mentioned,  for 
constructing  and  maintaining  the  paths  in  the  park  and  to  unload 
it  on  the  east  side  of  the  roadway  next  the  right  of  way  of  the 
respondent  railway  company.  From  this  place  it  was  from  time  to 
time  removed  as  required  for  use  in  repairing  and  maintaining  the 
paths  in  the  park.  The  better  evidence  is  that  the  pile  was  not 
closer  to  the  track  than  five  feet  and  was  two  or  three  feet  in  height, 
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though  there  is  evidence  that  it  consisted  wholly  of  sand,  ap-  App.  Div. 
proached  within  two  feet  of  the  track,  and  was  three  feet  in  height.  1927. 

In  the  view  which  I take,  these  differences  are  not  of  importance. 

Titus,  a witness  for  the  plaintiffs,  swears  that  on  the  after-  v. 
noon  in  question  he  was  crossing  the  park  from  south  to  north 
and  saw  the  plaintiff,  along  with  another  boy  and  a girl,  ^‘playing  Railway 
in  the  sand'^  and  spoke  to  them.  He  passed  on  northerly  and  did 
not  see  what  they  did  afterwards,  nor  did  he  see  the  accident.  Hasten,  J.A. 
“A  little  better  than  five  or  ten  minutes^^  afterwards,  when  he 
had  sauntered  on  some  200  yards  or  more,  observing  the  birds  in 
the  park  and  the  kangaroos,  he  was  overtaken  by  the  boy  and  girl 
companions  of  the  plaintiff,  and  was  told  that  the  plaintiff  had 
been  seriously  injured  and  was  requested  to  come  back.  He  did 
so  and  found  the  plaintiff  with  his  leg  injured  at  or  near  the  pile 
of  material  above  described. 

The  heap  of  material  alleged  to  have  formed  an  allurement 
appears  to  have  consisted  originally  of  90  tons  of  stone  dust,  be- 
ing screenings  from  the  crushing  of  stone  of  which  about  two- 
thirds  had  been  removed  and  used  by  the  park  authorities  for 
surfacing  purposes  to  smooth  and  bind  together  the  cinders  of 
which  the  paths  in  the  park  are  principally  composed.  With  ex- 
posure to  the  weather  the  surface  of  this  material  had  become 
caked  and  hard,  and  the  heap  was  not,  as  it  seems  to  me,  an 
attractive  place  for  children  to  play  on.  In  addition  to  this 
crushed  stone,  there  was  at  about  the  same  spot  a small  quantity 
(three  or  four  barrow-loads)  of  material  described  in  the  evi- 
dence as  ^‘pit  run  gravel,^’  used  for  concrete,  which  was  scattered 
about  in  the  grass,  being  the  remains  of  a supply  brought  in 
by  the  park  authorities  a year  before. 

No  eye-witness  of  the  accident  gives  evidence,  and  w^e  are 
left  in  entire  ignorance  of  how  it  happened.  It  may  be  assumed 
that  a train  of  the  respondent  railway  company  injured  the  boy,  as  a 
train  of  46  empty  freight  cars  passed  northerly  along  the  tracks  of 
the  respondent  at  the  time  when  the  accident  happened,  and  shortly 
afterwards  there  were  found  indications  of  the  accident  on  the 
westerly  rail  of  the  respondent’s  track,  namely,  a greasy  spot  and 
blood,  where  it  is  suggested  the  plaintiff’s  leg  was  first  crushed, 
and  this  mark  continued  northerly  a number  of  feet  up  to  the 
first  fish-plate,  where  there  were  found  flesh  and  blood.  The 
greasy  spot  just  mentioned  was  about  12  feet  south  of  the  south- 
erly end  of  the  pile  of  ground  stone  dust.  The  distance  northerly 
from  the  first  greasy  spot  above  mentioned  to  where  the  boy  was 
picked  up  was  slightly  less  than  66  feet. 
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The  train  referred  to  was  hauled  by  a locomotive  attached  in 
a reverse  position  to  the  northerly  or  front  end  of  the  train,  so 
that  the  engine  was  backing  with  its  tender  to  the  north  of  it 
in  front.  The  bell  was  ringing.  The  engine-driver  was  posted 
on  the  west  or  Riverdale  side  of  his  cab,  and  the  conductor  was 
standing  in  front  on  the  westerly  end  of  the  foot-board  of  the 
tender.  Neither  the  engine-driver  nor  the  conductor  noticed  the 
plaintiff  or  his  companions,  though  they  both  swore  that  they 
would  have  seen  them  of  they  had  been  near  the  rail  when  the 
engine  and  tender  passed.  The  train  was  moving  at  a speed  of 
from  four  to  six  miles  per  hour. 

These  being  the  facts,  I am  of  opinion  that  this  appeal  must 
be  dismissed,  and  it  would  perhaps  afford  a sufficient  ground  for 
dismissing  it  to  say  that  there  is  no  evidence  as  to  how  the  acci- 
dent happened;  that  the  maxim  res  ipsa  loquitur  does  not  apply. 
However,  having  regard  to  the  importance  of  the  action  and  to 
the  elaborate  manner  in  which  it  has  been  dealt  with  both  at 
the  trial  and  in  this  Court,  it  seems  desirable  for  the  satisfaction 
of  the  litigants  to  deal  more  at  length  with  the  arguments  which 
have  been  presented  before  us.  Accordingly  I consider  first  the 
motion  of  counsel  for  the  defendants  for  a nonsuit. 

I think  that  this  case  comes  within  the  principle  of  ^Yalcelin  v. 
London  and  South  Western  Railivay  Co.  (1886),  12  App.  Cas.  41, 
as  applied  by  the  Supreme  Court  of  Canada  in  Mallory  v.  Winnipeg 
Joint  Terminals,  53  Can.  S.C.R.  323,  and  by  the  House  of  Lords 
in  Mersey  Docks  and  Harbour  Board  v.  Procter,  [1923]  A.C.  253, 
because  the  plaintiffs’  evidence  failed  to  make  out  a primd  facie 
case  against  either  of  the  defendants.  As  no  evidence  is  afforded 
as  to  how  the  accident  happened,  7ioti  constat  but  that  the  poor 
unfortunate  boy  tried  to  touch  the  train  or  put  something  under 
the  wheels  or  tried  to  catch  on  to  it  and  ride.  No  doubt  the 
trial  Judge  used  excellent  discretion  in  reserving  the  motion 
for  nonsuit  and  letting  the  case  go  to  the  jury,  so  that  in  any 
event  the  action  could  be  finally  disposed  of.  But,  as  against 
the  city  corporation,  it  is  plain  that  the  leave  and  license  (if 
any)  to  play  on  the  pile  of  path-making  material  was  confined 
to  that  spot  and  could  not  extend  to  a leave  and  license  to  trespass 
on  the  right  of  way  of  the  railway  company.  It  is  also  plain  on 
the  authorities  that  there  was  no  duty  on  the  respondent  muni- 
cipality to  fence  off  or  otherwise  exclude  children  from  this  pile 
of  material.  See  Jenkins  v.  Great  Western  Railway  Co.,  [1912] 
1 K.R.  525.  The  pile  itself  was  a perfectly  safe  place,  and  is 
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not  shewn  to  have  had  any  immediate  or  direct  connection  with  App.  Div. 
the  accident.  ^927 

No  doubt  the  boy-plaintiff  was  in  the  park  as  a licensee,  but  ^ 

the  pile  of  material  in  question  cannot,  by  any  stretch  of  imagin-  ''  r,  * 

ation,  be  considered  a trap.  It  seems  to  me  that  there  was  no 

breach  of  duty  in  placing  the  pile  of  material  where  it  was;  but.  Railway 

if  there  was,  no  evidence  is  afforded  that  the  accident  resulted 

from  such  breach  of  duty.  Masten,  J.A. 

The  case  is  remarkably  similar  to  Schofield  v.  Mayor  etc.  of 
Bolton  (1910),  26  Times  L.  R.  230.  There  a young  child  went 
to  play  in  a sand-pit  frequented  by  children,  located  in  a field  be- 
longing to  the  defendants.  The  field  adjoined  a railway,  and  the 
gates  leading  to  a railway  level  crossing  used  by  the  defendants’ 
servants  w^ere  left  open  by  them.  The  child  wandered  from 
the  sand-pit  to  the  railway  and  was  injured  by  a passing  train. 

No  one  saw  the  accident.  The  jury  found  the  defendants  guilty 
of  negligence  in  leaving  the  gate  open,  but  the  Court  of  Appeal, 

Vaughan  Williams,  Farwell,  and  Kennedy, ' L.JJ.,  held  that  the 
facts  did  not  establish  any  duty  on  the  part  of  the  defendants 
towards  the  plaintiff,  and  there  was  no  evidence  that  the  accident 
was  in  fact  caused  by  any  act  or  omission  of  the  defendants’ 
servants. 

As  against  the  railway  company  no  breach  of  duty  is  shewn 
by  the  plaintiffs’  evidence,  either  as  to  fencing  or  as  to  the  opera- 
tion of  its  train.  The  train  was  travelling  in  a usual  and  proper 
manner  on  its  own  right  of  way,  and  there  is  no  evidence  of 
failure  to  observe  any  statutory  obligation.  It  is  true  that  the 
witness  Titus  says  that  he,  looking  from  a distance  of  some  200 
yards  or  more,  got  a glimpse  of  the  tail  end  of  the  train  as  it 
disappeared  behind  a hill,  and  from  this  fleeting  glance  hesi- 
tatingly estimates,  in  his  evidence  in  chief,  a speed  of  15  miles 
per  hour,  but  on  cross-examination  he  resiles  from  that  estimate 
and  is  unwilling  to  say  that  the  train  was  going  at  15  miles  per 
hour  or  to  say  at  what  speed  it  was  going.  The  boy-plaintiff  was 
probably  a trespasser  and  not  a licensee  on  the  right  of  way,  but 
I express  no  opinion  as  to  whetlier  tliat  circumstance  does  or  does 
not  constitute  a defence  in  this  case.  For  these  reasons,  I think 
the  defendants  were  each  entitled  to  a nonsuit. 

Assuming,  however,  contrary  to  the  view  just  expressed,  that 
ihe  plaintiffs  did  make  out  such  a case  that  it  could  not  properly 
be  withdrawn  from  the  jury,  I proceed  to  deal  with  the  contention 
of  the  appellants  that  the  trial  Judge  erred  not  giving  effect 
to  the  findings  of  the  jury  and  in  not  entering  judgment  in  ac- 
20 — 60  o.L.R.  a 
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Rici7™son  questions  quoted  above. 

■V.  With  respect  to  the  claim  against  the  railway  company  the 

National  railway  company  "'should  have  given  better 

Railway  patrol  service  and  protection”  at  the  point  in  question;  and  as 
against  the  city  corporation  that  it  was  "partly  negligent  ...  in 
Hasten.  .T.A.  not  having  protected  that  part  of  the  park  by  fence  or  otherwise.” 
It  is  manifest  from  a perusal  of  the  Judge’s  charge  that  all  the 
various  grounds  of  negligence  put  forward  by  the  plaintiffs  were 
brought  by  him  to  the  attention  of  the  jury,  and  it  must  be  as- 
sumed that  they  were  fully  discussed  by  counsel.  Therefore  the 
usual  rule  is  to  be  applied  and  all  the  various  grounds  of  negli- 
gence set  up  in  the  pleadings,  such  as  allurement  on  the  part 
of  the  city  corporation,  want  of  fencing  and  negligent  operation 
of  their  train  on  the  part  of  the  railway  company,  were  negatived, 
because  the  jury  have  not  mentioned  these  as  grounds  of 
negligence. 

Lack  of  patrol  service  is  not  alleged  by  the  plaintiffs  as  a 
ground  of  negligence  nor  so  set  up  either  in  the  pleadings  or  in 
the  evidence.  So  far  as  any  evidence  appeared  in  the  course  of 
the  trial  it  would  indicate  that  an  adequate  patrol  service  was 
provided  by  the  railway  company. 

Nor  did  the  plaintiffs  claim  in  their  pleading,  nor  seek  to  estab- 
lish in  evidence,  that  the  city  corporation  should  have  built  a fence 
to  separate  the  park  from  the  railway.  It  is  clear,  indeed,  that 
no  such  legal  obligation  exists,  though  I might  add  that  the 
desirability  of  the  voluntary  construction  of  such  a fence  would 
appear  to  be  a proper  matter  for  the  consideration  of  the  Council 
of  Toronto.  I am,  therefore,  of  opinion  that  the  Judge  was  en- 
tirely right  in  this  regard  and  that  it  was  not  possible  for  him, 
on  the  findings  of  the  jury,  to  do  otherwise  than  dismiss  the 
action. 

Turning  now  to  the  grounds  of  appeal  relating  to  alleged 
misdirection  and  nondirection  by  the  trial  Judge,  it  will  be  con- 
venient to  deal  separately  with  the  case  of  each  respondent. 

As  against  the  respondent  the  city  corporation,  the  grounds 
of  appeal  set  forth  in  the  appellants’  notice  are : — 

(a)  The  learned  Judge  directed  the  jury  that  an  allurement 
was  only  something  deliberately  done  to  allure  or  attract. 

(b)  The  learned  Judge  instructed  the  jury  that  the  material 
placed  near  the  defendant  railway  company’s  tracks  was  not  sand 
but  some  other  substance. 
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(c)  The  learned  Judge  failed  to  instruct  the  jury  that  the  App.  Div, 
said  substance  was  a material  which,  according  to  the  evidence,  ^927. 

might  have  been  sand,  and  that  such  substance  was  likely  to  

attract  and  did  attract  children  generally  and  the  infant  plaintiff  " 

in  particular.  Canadian 

-NATIONALi 

(d)  The  learned  Judge  erred  in  not  instructing  the  jury  that  Railway 
it  was  the  duty  of  the  defendant  city  corporation  to  protect  the 

pile  of  sand  in  question  in  this  action  by  a fence  or  other  Masten,  J.A. 
protection. 

Dealing  first  with  grounds  (a)  and  (b)  quoted  above,  the 
learned  trial  Judge  says : “^Taking  the  city’s  case  first,  I would 

be  inclined  to  think,  according  to  the  case  as  presented  here, 
that  it  is  rather  far  afield  to  say  that  the  children  were  in  that 
position  of  danger  because  of  the  piles  of  material.  There  is  no 
evidence  that  they  knew  such  a thing  was  there.  There  is  no 
evidence  that  they  went  for  that  purpose.  There  is  no  evidence 
that  they  were  accustomed  to  go  there  and  play  on  these  piles. 

It  is  just  as  consistent  with  the  facts  that  they  went  down  into 
the  lower  part  of  the  park,  simply  wandering  away  as  children 
do  in  search  of  adventure  and  without  regard  to  the  bpilding 
material  at  all.” 

It  is  plain  that  the  children  were  in  the  immediate  vicinity 
of  this  pile  of  material  at  or  about  the  time  when  the  accident 
happened,  but  that  the  pile  of  material  lured  them  to  the  rail- 
way is  a very  far  cry  or  an  unwarrantable  deduction  from  the 
actual  facts.  It  would  be  a very  dangerous  thing  for  this  Court 
to  lay  it  down  that  every  municipal  corporation  throughout  Ontario 
which  leaves  a pile  of  material  at  the  side  of  a road  where  school 
children  are  accustomed  to  pass  shall  be  liable  in  consequence 
for  any  accidents  to  children  who  are  injured  in  the  neighbour- 
hood of  such  a pile. 

The  charge  of  the  learned  trial  Judge  quoted  above  appears 
to  me,  after  a careful  perusal  of  the  evidence,  to  be  a fair  and 
legitimate  statement  of  its  effect  to  which  no  warrantable  ob- 
jection could  be  taken. 

A perusal  and  careful  consideration  of  the  whole  of  his  charge 
satisfy  me  that  he  left  it  open  to  the  jury  to  reach  their  own 
conclusions  of  fact  upon  the  evidence  which  had  been  adduced 
before  them,  and  nothing  that  was  said  by  him  respecting  the 
points  mentioned  in  (a)  and  (b)  could  possibly,  in  my  opinion, 
have  misled  the  jury  or  contributed  to  a mistrial. 

Referring  to  the  objection  (c)  quoted  above,  I think  that  the 
Judge,  having  regard  to  the  evidence,  could  not  have  instructed 
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the  jury  that  the  pile  of  material  might  have  been  sand.  On 
the  evidence  it  appears  plainly  to  have  consisted  principally  of 
crushed  rock — somewhat  impacted  with  a small  quantity  of  scat- 
tered sand  and  gravel  mixed  at  one  end  of  the  pile,  and,  speaking 
for  myself,  I am  wholly  unable  to  understand  how  it  could  con- 
stitute an  ^^alluremenP^  (though  whether  it  did  or  not  was  a 
question  of  fact  for  the  jury)  nor  do  I find  evidence  that  the 
officers  of  the  respondent  municipality  knew  or  ought  to  have 
known  that  it  constituted  an  allurement.  This  objection  fails. 

Whth  respect  to  the  objection  (d)  mentioned  above,  I have 
already  pointed  out  that  in  law  there  was  no  obligation  on  the 
city  corporation  to  protect  the  pile  of  material  in  question;  so 
that  such  an  instruction  to  the  jury  by  the  trial  Judge  would  have 
been  entirely  improper;  but  in  any  case  the  objection  raised  by 
this  ground  of  appeal  was  not  taken  by  counsel  for  the  plaintiffs 
at  the  trial,  and  could  not,  in  the  circumstances,  constitute  ground 
for  a new  trial. 


As  against  the  railway  company  the  first  ground  of  objection 
raised  by  the  notice  of  appeal  is  (e)  : ^“^The  learned  Judge  directed 
the  jury  that  the  defendant  railway  company  was  not  required  to 
keep  a look-out  in  operating  its  train,  and  that  all  that  was  re- 
quired of  the  said  defendants  was  to  give  a signal.’’ 

in  support  of  that  contention,  Mr.  Lucas  referred  us  to  sec.  310 
(1)  of  the  Railway  Act,  1919,  9 & 10  Geo.  V.  ch.  &8.  That  sec- 
tion reads  as  follows : — 


‘^(1)  Whenever  in  any  city,  town  or  village,  any  train  not 
headed  by  an  engine  is  passing  over  or  along  a highway  at  rail 
level  which  is  not  adequately  protected  by  gates  or  otherwise, 
the  company  shall  station  on  that  part  of  the  train,  which  is 
then  foremost,  a porson  who  shall  warn  persons  standing  on,  or 
crossing,  or  about  to  cross  the  track  of  such  railway.” 


In  my  o])inioii,  sec.  310  has  no  application  to  the  circumstances 
here  shewn.  It  is  true  that  this  train  was  not  headed  by  an 
engine  but  by  the  tender;  it  was  not,  however,  passing  over  or 
along  a highway  at  rail  level,  but  was  passing  on  the  right  of 
way  of  the  respondent  railway.  The  company  had  stationed  on 
that  part  of  the  train  which  was  then  foremost  a person,  namely, 
the  conductor  of  the  train,  but  his  duty  under  the  statute  (if  it 
applied)  was  to  warn  persons  “standing  on  or  crossing  or  about 
to  cross  the  track  of  such  railway,”  and  there  is  no  evidence  what- 
ever that  the  cliildren  in  question  were  standing  on  or  crossing 
or  about  to  cross  the  track  of  such  railway.  Neither  the  con- 
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ductor  standing  on  the  foot-board  of  the  tender  nor  the  engine- 
driver  saw  the  children  in  question,  and  if  they  had  been  standing 
on  or  crossing  or  about  to  cross  tlie  track  it  is  manifest  that  they 
must  have,  seen  them.  The  evidence  would  indicate  that  they 
came  there  after  the  engine  passed  and  before  the  train  had  got 
completely  by.  I am  unable  to  see  how  any  remark  of  the  learned 
trial  Judge  such  as  is  complained  of  in  para,  (e)  can  have  pre- 
judicially influenced  the  jury  or  the  result  in  this  action. 

Objections  (f),  (g),  and  (h)  of  para.  1 of  the  notice  of  appeal 
may  be  treated  together.  These  objections  read  as  follows: — 

(f)  The  learned  Judge  directed  the  jury  that  they  might 
exclude  the  question  of  fences  entirely  from  their  consideration 
in  this  action. 

(g)  The  learned  Judge  directed  the  jury  that  the  fence  re- 
quired by  the  Eailway  Act  was  solely  for  the  purpose  of  keeping 
out  cattle  and  that  there  ^was  no  law  requiring  the  defendant 
railway  company  to  build  a fence  to  keep  out  children  such  as 
the  infant-plaintiff. 

(h)  The  learned  Judge  erred  in  not  instructing  the  jury  that 
it  was  a duty  of  the  defendant  railway  company  to  fence  its 
said  right  of  way. 

With  respect  to  these  objections  I think  that  it  has  been  clearly 
demonstrated  by  Mr.  Laidlaw,  counsel  for  the  railway  company, 
that  it  was  under  no  obligation  and  in  fact  had  no  legal  right  to 
fence  off  its  right  of  way.  The  Dominion  Act,  ch.  61  of  the 
statutes  of  18(92,  with  reference  to  the  City  of  Toronto  and  the 
Don  Improvement  Works,  provides  by  sec.  3:  ^‘No  railway  com- 

pany shall,  without  the  consent  of  the  Eailway  Committee  of  the 
Privy  Council,  erect  fences  or  construct  cattle  guards  or  other 
obstructions  to  traffic  upon  any  portion  of  the  said  Don  improve- 
ment so  as  to  prevent  the  public  from  passing  upon,  over,  across 
and  along  the  said  improvement  or  any  portion  thereof.’’ 

Mr.  Lucas  contends  that  this  provision  has  been  abrogated 
by  the  subsequent  provision  of  the  general  Eailway  Act,  sec.  271 
(1)  : ‘“The  company  shall  erect  and  maintain  upon  the  railway, 

— (a)  fences  of  a minimum  height  of  four  feet  six  inches  on 
each  side  of  the  railway.”  But  the  Act  first  above  quoted  was  a 
special  Act  which  would  not  he  abrogated  by  the  subsequent 
general  Act,  unless  it  was  so  specially  provided,  and  it  appears 
from  exhibit  9 that  the  matter  having  been  considered  by  the 
Railway  Board  the  direction  to  fence  off  the  railway  was  refused 
and  no  order  has  ever  been  made  providing  for  a fence.  Not 
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only  so,  but  under  the  provisions  of  the  general  order  of  the 
Board  of  Railway  Commissioners,  made  pursuant  to  sec.  34  of 
the  Railway  Act  of  1919,  it  is  provided  that  ‘^no  structure  over 
four  feet  high  shall  hereafter  be  placed  within  six  feet  from  the 
gauge  side  of  the  nearest  rail  without  first  obtaining  the  approval 
of  the  Board.”  The  distance  from  the  westerly  rail  of  this  res- 
pondents track  to  the  outside  limit  of  its  right  of  way  is  less 
than  six  feet,  and  therefore  under  the  provisions  of  this  order  the 
railway  company  could  not  legally  place  a fence  at  the  westerly 
limit  of  its  right  of  way.  For  these  reasons,  objections  (f),  (g), 
and  (h)  above  quoted  must  fail. 

I have  considered  all  the  cases  cited  by  counsel,  and  refer  to 
the  following,  which  support  the  conclusions  at  which  I arrive : 
Latham  v.  R.  Johnson  & Nephew  Ltd.,  [1913]  1 K.B.  398;  Hardy 
V.  Central  London  Railway  Co.,  [1920]  3 K.B.  4519;  Mersey  Docks 
and  Harbour  Board  Y.  Procter,  [1923]  A.C.  257;  Wallace  v.  Pettit, 
55  O.L.R.  82;  City  of  Verdun  v.  Yeoman,  [1925]  S.C.R!  177. 

iMy  brother  Orde  has  directed  my  attention  to  the  very  re- 
cent case  of  McNeil  v.  Acadia  Coal  Co.,  [1927]  1 D.L.R.  601, 
which  I have  read  and  considered.  The  facts  are  not  very  fully 
stated  in  the  report,  but  sufficient  appears  with  regard  to  the 
question  of  license,  invitation  to  use  the  tracks,  and  in  regard 
to  the  lack  of  fencing,  to  differ  materially  the  present  case  on 
its  facts  from  that  case,  with  a resultant  difference  in  legal  liabil- 
ity on  the  part  of  the  railway  company. 

For  these  reasons,  I am  of  opinion  that  the  appeal  must  be 
dismissed  with  costs,  if  asked. 

A ppeal  dismissed. 


[SMITH,  J.A.] 
Re  Simpson. 


Will — Construction — Specific  Bequest  of  Incmm'bered  Chattel — Condi- 
tional Sale  Contract  — Position  of  Parties  to  — Mortgagee  and 
Mortgagor — Right  of  Specific  Legatee  to  Payment  of  Incumbrance 
out  of  General  Assets  — Rights  as  between  Specific  Legatees  — 
General  Direction  for  Payment  of  Debts. 

The  relationship  between  the  vendor  and  vendee  under  a conditional 
sale  contract  does  not  differ  essentiallv  from  that  of  mortgagee 
and  mortgagor. 

C.C.  Motor  Sales  Ltd.  v.  Chan,  [19261  S OR.  485,  followed. 

A testator  devised  and  bequeathed  all  his  estate  to  his  executor  In 
trust  (among  other  things)  “to  give  ...OS.  my  automobile  to 
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be  hers  absolutely,"  The  automabile  had  been  bought  by  the  test- 
ator on  a conditional  sale  agreement,  and  part  of  the  price  was 
unpaid  at  his  death: — , 

Held,  that  the  testator  was  to  be  regarded  as  mortgagor  of  the  auto- 
mobile to  the  vendors  for  the  balance  of  the  price  unpaid,  and  the 
specific  legatee  was  entitled  to  compensation  out  of  the  general 
assets  of  the  testator  in  respect  of  that  balance. 

Knight  v.  Davis  (1833),  3 Myl.  & K.  358,  followed. 

As  to  real  estate  the  rule  has  been  changed  by  sec.  38  of  the  Wills  Act. 
As  between  a specific  legatee  of  an  incumbered  chattel  and  other  specific 
legatees  and  devisees,  the  former  must  bear  the  burden  of  the 
incumbrance,  and  a general  direction  that  debts  shall  be  paid  will 
not  alter  this. 

Motion  by  the  executor  of  the  will  of  Henry  Simpson,  deceased, 
for  an  order  determining  a question  arising  in  the  administration 
of  the  estate  as  to  the  proper  interpretation  of  the  will. 


February  24.  The  motion  was  heard  by  Smith,  J.A.,  in  the 
Weekly  Court,  Toronto. 

A.  R.  Sproule,  for  the  executor. 

M.  L.  Keyfetz,  for  the  devisees  and  legatees. 

Lyle  Ramsey,  for  the  Official  Guardian. 

March  11.  Smith,  J.A.  : — The  testator  had  purchased  an 
automobile  on  a conditional  sale  agreement  at  the  price  of  $1,350. 
He  paid  $675  on  delivery,  and,  in  pursuance  of  the  terms  of  the 
agreement,  gave  fifteen  promissory  notes  for  the  balance,  one 
falling  due  at  the  end  of  each  of  the  succeeding  fifteen  months. 
The  property  was  not  to  pass  till  the  amount  was  paid  in  full.  At 
the  testator^s  death,  only  two  of  these  notes  had  been  paid.  The 
will  appoints  an  executor  and  trustee,  directs  that  all  the  testator’s 
debts,  etc.,  be  paid  as  soon  after  his  death  as  convenient,  and  then 
devises  and  bequeaths  all  the  estate  real  and  personal  to  the 
trustee  upon  the  following  trust  (among  others)  namely: — 

^^5.  To  give  my  housekeeper  Olive  Simpson  my  automobile  to 
be  hers  absolutely.” 

The  question  is  whether  the  part  of  the  price  of  the  automo- 
bile remaining  unpaid  and  represented  by  the  unpaid  notes  is  pay- 
able as  a debt  of  the  estate  or  whether  the  legatee  takes  only  the 
interest  of  the  testator  in  the  automobile  at  his  death,  that  is  the 
right  to  acquire  the  ownership  by  payment  of  the  balance  of  the 
price. 

The  recent  case  in  the  Supreme  Court  of  C.  C.  Motor  Sales 
Ltd.  V.  Chan,  [1026]  S.C.R.  485,  lays  it  down  that  the  relationship 
between  the  vendor  and  vendee  under  a conditional  sales  contract 
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Smith,  J.A.  Buch  as  we  have  here  does  not  differ  essentially  from  that  of  mort- 
g3,gee  and  mortgagor,  and  I think  I must  therefore  decide  the  ques- 

tion  as  if  the  testator  were  mortgagor  of  this  chattel  to  the  ven- 

SiA^soN.  balance  of  the  price  unpaid. 

The  rule  in  such  case  is  stated  in  Knight  v.  Davis  (1833),  3 
Myl.  & K.  358,  at  p.  361,  as  follows: — 

Where  a specific  legacy  is  pledged  by  the  testator,  the  specific 
legatee  is  entitled  to  have  his  specific  legacy  redeemed;  and,  if 
the  executor  fail  to  perform  that  duty,  the  specific  legatee  is  en- 
titled to  compensation,  to  the  amount  of  the  legacy,  against  the 
general  assets  of  the  testator.  . . . The  same  principle  applies  to 
specific  legatees  as  to  devisees  of  real  estate.’^ 

As  to  real  estate  the  rule  has  been  changed  by  the  Wills  Act, 
R.S.O.  1914,  ch.  120,  sec.  38.  As  between  such  specific  legatee 
of  an  incumbered  chattel  and  other  specific  legatees  and  devisees 
the  former  must  bear  the  burden  of  the  incumbrance,  and  a general 
direction  that  debts  shall  be  paid  will  not  alter  this:  In  re  Butler, 
Le  Bos  V.  Herbert,  [1894]  3 Ch.  250;  see  also  Bothamleiy  v.  Slier- 
son  (1875),  L.R.  20  Eq.  304;  In  re  Chamtrett,  [1901]  W.N.  213; 
and  Be  Tatham  (1901),  2 O.L.R.  343,  at  p.  348. 

The  same  principle  will  apply  to  the  balance  owing  on  the 
victrola. 

Costs  of  all  parties  out  of  the  estate. 
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Assessment  and  Taxes — Assessment  of  Income — Dividends  from 
Shares — ■Transactions  with  Brokers  on  Margin — Interest  Charged 
against  Dividends  Received  — Relations  hetween  Brokers  and 
Client — Amount  Received  hy  or  Credited  to  Client — Assessment 
Act,  sec.  2{e)  (12  d 13  Geo.  V.  ch.  18,  sec.  1). 

Brokers  bought  shares  of  stock  for  the  account  of  tS.,  who  paid  them 
only  a part  of  the  price  of  the  shares,  the  balance  being  pro- 
vided by  them.  By  agreement,  the  brokers  “ carried  ” the  stock 
pending  payment  in  full  or  instructions  to  sell,  charging  S.  with 
interest  on  the  unpaid  balance  due  to  them,  and  crediting  in  the 
same  account  the  dividends  which  they  received  upon  the  shares; 
the  brokers  had,  by  the  agreement,  the  right  to  pledge  or  hypothe- 
cate the  shares  for  their  own  general  purposes  or  to  sell  them  for 
their  own  protection: — , 

Held,  that  S.  was  not  asisessable  for  income  in  respect  of  the  whole 
amount  of  the  dividends  received  by  the  brokers  and  credited  to  his 
account,  but  only  in  respect  of  the  sum  which  he  actually  received, 
viz.,  the  difference  between  the  sum  of  the  dividends  and  the  sum 
charged  for  interest;  or  (per  Hodgins,  J.  A.)  that  no  part  of  the 
dividends  was  assessable  against  S.  unless  and  until  he  received 
them  on  the  closing  of  the  transaction  or  had  admitted  their  receipt 
in  his  return. 

Clause  (e)  of  sec.  2 of  the  Assessment  Act,  as  enacted  by  the  Assessr 
ment  Amendment  Act,  1922,  12  & 13  Geo.  V.  ch.  78,  sec.  1,  considered. 

An  appeal  by  Walter  S.  Stout,  upon  a case  stated  by  Tytler^ 
Junior  Judge  of  the  County  Court  of  the  County  of  York,  by 
request  of  the  appellant  and  by  consent  of  the  respondents,  pur- 
suant to  sec.  81  of  the  Assessment  Act,  as  enacted  in  1916,  by 
6 Geo.  V.  ch.  41,  sec.  6,  from  the  order  of  the  said  Judge  dismiss- 
ing an  appeal  from  the  decision  of  the  Court  of  Eevision  for  the 
City  of  Toronto  confirming  an  assessment  of  the  appellant  in 
respect  of  income,  made  in  1926  for  1927  taxes,  the  total  assess- 
ment being  $46,746. 

The  stated  case  was  as  follows: — 

Hansons  & Macaulay,  stockbrokers  at  Montreal,  purchased  for 
account  of  the  appellant,  a resident  of  Toronto,  and  at  his  request, 
a number  of  shares  of  stock.  The  appellant  dealt  with  Hansons 
& (Macaulay  on  margin,^^  paying  them  only  a small  part  of  the 
purchase-money  for  the  shares,  the  balance  being  provided  by 
Hansons  & Macaulay.  By  agreement  Hansons  & Macaulay  car- 
ried^'’ the  stock  pending  payment  in  full  or  instructions  to  sell, 
charging  t]ie  appellant  with  interest  on  the  unpaid  balance  due 
them  in  respect  of  purchase-money  and  crediting  in  the  same 
account  the  dividends  wliich  they  received  from  time  to  time  upon 
21 60  O.Li.R. 
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the  shares.  Under  the  arrangement  between  Stout  and  the  brok- 
ers, the  share  certificates  remained  in  possession  of  the  brokers 
and  registered  in  their  name,  and  any  dividends  received  on  the 
stock  were  to  be  credited  to  Stout’s  account  in  reduction  of  the 
amount  owing  by  him  to  the  brokers  until  the  principal  and  inter- 
est on  the  balance  of  purchase-money  due  by  him  to  the  brokers, 
and  constituting  a lien  upon  his  interest  in  the  stock,  had  been 
paid  in  full.  Ry  agreement,  the  brokers  had  the  right  in  the  mean- 
time to  pledge  or  hypothecate  the  shares  for  their  own  general  pur- 
poses or  sell  them  for  their  o^vn  protection.  The  appellant’s  inten- 
tion was  to  acquire  the  stock  for  investment. 

In  1925  the  brokers  received  and  credited  to  Stouts  account 
$20,950  in  dividends,  and  charged  $19,578.64  interest  on  the 
unpaid  balance,  the  appellant’s  indebtedness  to  them  being  thereby 
reduced  by  $1,371.36. 

Upon  the  facts  above  stated  and  upon  the  true  construction 
of  sec.  5 of  the  Assessment  Act,  R.S.O.  1914,  ch.  195,  and  secs. 
2{e)  and  11  of  the  said  Act,  as  enacted  by  the  Assessment  Amend- 
ment Act,  1922,  I held  that  the  appellant  was  lassessable  for 
income  by  the  City  of  Toronto  in  respect  of  the  whole  amount  of 
dividends  so  received  by  the  brokers  and  credited  to  his  account, 
and  that  he  was  not  exempt  either  (a)  for  the  whole  of  the  said 
amount,  or  (5)  in  respect  of  the  sum  of  $19,578.68,  being  the 
amount  of  the  interest  charged  him  by  his  brokers. 

Was  I right  in  so  holding? 

Clause  (e)  of  sec.  2 of  the  Assessment  Act,  as  enacted  by  the 
Assessment  Amendment  Act,  1922,  12  & 13  Geo.  V.  ch.  78,  sec.  1, 
is  as  follows : — 

(e)  ^’Income”  shall  mean  the  profit  or  gain  or  gratuity, 
wages,  salary,  bonus  or  commission,  or  other  fixed  amounts,  or 
fees  or  emoluments,  or  profits  from  a trade  or  commercial  or  fin- 
ancial or  other  business  or  calling  directly  or  indirectly  received 
by  a person  from  any  office  or  employment  or  from  any  profession 
or  calling,  or  from  any  trade,  manufacture  or  business,  as  the  case 
may  be;  and  shall  include  the  interest,  dividends  or  profits  directly 
or  indirectly  received  from  money  at  interest  upon  any  security 
or  without  security,  or  from  stocks,  or  from  any  other  investment, 
and  also  profit  or  gain  from  any  other  source. 

February  4.  The  appeal  was  heard  by  Magejb,  Hodgins,  Fer- 
guson, Orde,  and  SMiTit,  JJ.A. 

John  D.  Spence,  for  the  appellant.  This  is  not  a case  where 
the  appellant  is  claiming  an  exemption : it  is  for  the  respondents 
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to  shew  that  the  appellant  is  taxable.  If  the  appellant  is  taxable  App.  Div. 
at  all,  it  is  on  the  very  narrow  ground  that,  although  he  has  got 

little  or  no  net  income  from  this  transaction,  the  use  of  the  words  

'^dividends  . . . directly  or  indirectly  received^’  in  clause  (e)  Stout 

of  sec.  2 of  the  Assessment  Act,  as  enacted  in  1922  by  12  & 13  Toronto. 
Geo.  y.  ch.  78,  sec.  1,  makes  the  whole  amount  of  $20,950  assess- 
able against  him.  But  that  is  not  so : for  the  controlling 
word  in  the  clause  is  profits,’’  and  the  true  meaning  is,  includ- 
ing such  profits  as  arise  from  dividends.”  The  dividends  were 
never  received:  nor  was  the  appellant  entitled  to  receive  them  till 
the  interest  charged  against  them  was  paid ; all  he  was  ever  entitled 
to  was  the  surplus.  What  he  got  was  not  “ dividends  at  all,  as 
such,  but  merely  the  surplus  arising  out  of  an  agreement  with  his 
brokers.  If  dividends  . . . directly  or  indirectly  received  ” 

are  always  taxable  in  such  circumstances,  then  both  the  broker 
and  the  customer  are  taxable  in  respect  of  the  full  amount — double 
taxation  on  the  same  income,’’  which,  according  to  the  respond- 
ents’ argument,  is  ^Ancome  ” (by  definition)  in  the  hands  of 
both.  Ilpon  the  same  argument  gross  profits  would  be  taxable. 

The  brokers,  who  advanced  the  greater  part  of  the  capital,  were 
the  real  beneficiaries  of  the  dividends,  for  they  went  to  pay  them 
the  interest  on  their  money.  This  was,  in  a true  sense,  their  income 
and  not  the  appellant’s.  The  appellant’s  investment  was  only  the 
money  he  advanced,  and  his  return  or  income  from  that  invest- 
ment is  represented  by  the  surplus  and  not  by  the  gross  dividends. 

The  result  appears  wrong  on  the  face  of  it,  and  is  only  reached 
by  the  respondents’  method  of  splitting  the  transaction  into  two 
parts.  The  respondents  say  that  the  appellant  is  taxable  for  the 
$20,950  as  for  dividends  received,  because,  but  for  those  dividends, 
he  would  be  liable  to  the  brokers  for  $20,000  more.  But  the  trans- 
action must  be  taken  as  a whole.  It  is  really  an  agreement  with 
the  brokers.  The  obligation  to  pay  interest  is  an  integral  part  of 
the  transaction ; and  the  appellant’s  right  to  receive  the  dividends 
is  subject  to  the  prior  right  of  the  brokers  to  receive  their  interest. 

If  the  money  were  borrowed  in  a separate  transaction,  and  the 
dividends,  first  received  by  the  appellant,  were  then  used  by  him 
to  pay  the  interest,  the  case  might  perhaps  be  different;  but  here 
dividends  are  ex])ressly  charged  with  the  interest,  and  only  the 
surplus  ever  reaches  the  appellant,  either  in  cash  or  even  as  a net 
credit  in  the  brokers’  books.  The  appellant’s  income  from  the 
transaction  is  at  most  the  amount  by  which  his  net  indebtedness 
to  the  brokers  is  reduced.  The  appellant  has,  without  prejudice, 
offered  to  submit  to  being  assessed  for  that  excess.  Be  Ma^seij- 
Harris  Co.  Ltd.  and  City  of  Toronto  (1919),  45  O.L.R.  353,  is  not 
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App.  Div.  an  authority  for  the  respondents’  claim.  On  the  contrary,  the 
dicta  of  Meredith,  O.J.C.P.,  are  directly  in  the  appellant’s  favour. 

The  amending  statute  of  1919,  9 Geo.  V.  ch.  50',  sec.  18,  does  not 

AND  CitT  OF  cases  where  the  borrowing  is  against  the  stock  or  charged 

Toronto,  upon  it,  and  there  can  be  no  implication  from  that  section  unfav- 
ourable to  the  appellant.  The  words  in  clause  (e)  any  other 
investment  ” imply  that  the  dividend  must  be  from  an  investment. 
The  appellant  had  in  fact  invested  only  10  per  cent,  of  the  pur- 
chase-price of  the  stock.  In  the  English  Income  Tax  Act,  the  words 
used  are  balance  of  the  profits  or  gains see  Ushers  Wiltshire 
Brewery  Ltd.  v.  Bruce,  [1915]  A.C.  433.  If  there  is  any  doubt, 
it  is  to  be  resolved  in  favour  of  the  taxpayer:  Tennant  v.  Smith, 
[1892]  A.C.  150,  154. 

C.  M.  Colquhoun,  for  the  Corporation  of  the  City  of  Toronto, 
the  respondents.  As  soon  as  the  stock  was  purchased  by  the  brok- 
ers, upon  the  order  given  by  the  appellant,  and  the  appellant  noti- 
fied, the  purchase  was  complete  and  the  appellant  the  owner  of  it. 
What  occurred  after  that  related  to  the  manner  of  payment. 
According  to  the  nature  of  the  transaction,  the  appellant  is  the 
owner  of  the  stock,  and  has  all  the  rights  of  ownership,  limited 
only  by  the  right  of  the  broker  to  sell  to  protect  the  security.  He 
pledges  the  property  to  the  brokers.  The  mere  fact  that  the  divi- 
dends were  not  physically  paid  to  the  appellant  does  not  affect 
the  situation — they  were  in  fact  paid  to  him  by  crediting  his 
account.  He  received  the  benefit  because  his  interest-charges  were 
less.  That  much  less  money  was  required  to  pay  for  the  stock  in 
full  and  obtain  delivery  of  the  certificate.  This  case  probably  arises 
because  of  the  suggestion  in  the  Massey-IIan'is  case  that  the  cost 
of  borrowing  money  to  purchase  stock  might  be  allowed  in  reduc- 
tion of  the  amount  received.  But  that  has  been  negatived  by  the 
action  of  the  Legislature  in  the  Assessment  Amendment  Act,  1919, 
providing  for  deduction  of  interest  on  money  borrowed  to  pay  for 
Victory  bonds,  which  must  be  taken  as  negativing  any  similar  pro- 
vision in  respect  to  other  investments.  As  the  appellant  received 
the  benefit  of  the  dividends  in  dollars  and  cents,  they  were  clearly 
dividends  from  stocks  directly,  or  at  least  indirectly,  received, 
within  the  meaning  of  the  statute.  The  definition  of  ^'income’’ 
was  changed  by  the  Act  of  1922,  since  the  decision  in  the  Massey- 
Ilarris  case. 

March  14.  Magee,  J.A.: — This  appeal  comes  before  this  Court 
on  a stated  case,  and  we  are  limited  in  our  knowledge  of  the  facts 
to  that  statement.  The  assessment  is  specifically  for  income,  being 
dividends  on  shares  of  stocks. 
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It  may  be  a very  nice  question  whether  in  the  definition  of  App.  Div. 
income  in  sec.  2 of  the  Assessment  Act  as  amended  by  the 
statute  of  1922,  ch.  78,  sec.  1,  the  words,  interest,  dividends  or 
profits  directly  or  indirectly  received  from  money  at  interest  . . . city^of 
or  from  stocks,  or  from  any  other  investment,^^  are  limited  or  Toronto. 
affected  by  the  words  profit  or  gain,’"’'  or  profits,’’  in  the  j^agee,  J.A. 
earlier  part  of  the  section.  The  definition  goes  back  to  1904,  ch. 

23,  sec.  2,  where  the  previous  assessment  of  personal  property  ” 
was  dropped  and  the  assessment  of  income  ” and  the  business 
tax  ” were  adopted  instead,  although  personal  property  ” had 
included  income  ” and  business  tax  ” had  been  previously  per- 
mitted. Not  all  a person’s  debts  were  deducted  from  his  assessment 
for  personal  property,  but  only  those  he  owed  on  account  of  such 
property.  However,  it  is  not,  I think,  necessary  in  this  case  to 
consider  whether  ^finterest”  and  ‘“^dividends”  are,  under  sec.  2,  a 
distinct  subject  of  assessment  or  merely  something  to  be  included 
in  the  ascertainment  of  profit  or  gain.”  If  they  were  not  a dis- 
tinct subject  of  assessment,  the  Act  of  1919,  ch.  50,  sec.  18,  which 
expressly  authorised  deduction  from  income  on  Government  War 
Loan  bonds  of  the  interest  paid  on  money  borrowed  to  buy  them 
would  probably  have  been  unnecessary.  That  enactment  probably 
was  passed  in  view  of  the  question  raised  in  Re  Masseij-H arris  Ltd. 
and  City  of  Torontoi.  45  O.L.R.  353,  which  disallowed  such  a de- 
duction. It  is  sufficient,  in  my  view,  to  dispose  of  this  appeal  upon 
the  wording  of  sec.  5 of  the  Assessment  Act,  which,  subject  to 
specified  exemptions,  makes  liable  to  taxation  all  ‘‘  income  derived 
either  within  or  out  of  Ontario  by  any  person  resident  therein;” 
and  sec.  11(2),  which  provides  that  the  income  to  be  assessed 
shall  be  ^‘^the  amount  of  the  income  received  during  the  year  end- 
ing on  the  31st  December  then  last  past.”  Section  3 only  directs, 
as  therein,  that  all  taxes  or  rates  shall  be  levied  upon  the  whole  of 
the  assessment  made  under  the  Act. 

So  far  as  the  stated  case  before  us  shews,  the  appellant  never 
received  and  never  was  entitled  to  receive  or  to  direct  the  disposal 
of  the  dividends  in  respect  of  which  he  has  been  assessed  for 
$20,950.  The  utmost  that  one  can  ascertain  or  infer  is  that  he  had 
an  equitable  interest  in  some  specific  number  of  unidentified 
shares,  but  not  that  he  owned  any.  He  may  have  had  a rig^lit  to 
have  these  shares  or  any  equal  number  of  shares  transferred  to 
him  upon  paying  their  price  less  the  margins,  if  any,  applicable 
to  them,  but  the  shares  were  not  at  any  time  standing  in  his  name. 

Ordinarily  indeed  in  such  transactions  particular  shares  are  not 
identified,  equivalence  in  numbers  being  treated  as  sufficient.  Dur- 
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ing  the  whole  period  of  his  interest  it  was  of  the  essence  of  the 
transaction  that  he  would  not  derive  or  receive  any  moneys  beyond 
the  surplus  over  the  interest  on  the  unpaid  balance  of  the  purchase- 
money.  He  did  not  in  fact  receive  or  even  derive  from  it 
any  income  beyond  at  the  most  the  excess  of  $1,371.36  above  the 
$19,578.64  deducted  by  the  holders  of  the  stock,  and  which  they 
were  entitled  to  deduct,  for  interest.  The  mere  convenient  book- 
keeping fact  that  in  the  brokers’  books  in  New  York  his  account 
was  credited  with  the  dividends,  as  it  was  debited  with  the  interest, 
did  not  make  him  receiver  of  these  dividends  or  constitute  a deriv- 
ing by  him  of  a sum  which  he  did  not  receive  and  had  no  right  to 
receive. 


In  WalJcer  v.  Reith  (190'6),  43  Sc.  L.R.  245,  the  Court  of 
Session  held  that,  although  the  appellant’s  account  was  credited 
in  the  books  of  a firm  with  £2,000  as  his  share  of  the  year’s  profits, 
of  which  he  was  only  allowed  to  draw  £561,  he  was  not  assessable 
for  the  £2,000  but  the  Crown  must  shew  that  it  was  actually  and 
indefeasibly  his.  In  the  present  case  the  dividends  were  received 
by  the  brokers  not  as  the  appellant’s  brokers  or  agents  but  in  their 
own  right,  as  registered  holders  of  the  shares,  and  he  neither 
derived  nor  received  the  amount.  It  is  true  he  might  have  been 
liable  to  pay  the  interest  if  there  had  been  no  dividends,  and  their 
receipt  by  the  holders  of  the  shares  may  have  saved  him  from  hav- 
ing to  pay,  but  it  cannot  be  said  that  in  the  year  1925  he  received 
income  beyond  the  $1,371.36  referred  to,  and  the  assessment  should 
be  reduced  to  that  amount. 


Hodgins,  J.A. : — The  attempt,  so  often  made,  to  wrest  from 
the  language  of  a statute  something  that  is  not  really  within  its 
scope,  finds  an  excellent  example  in  this  case. 

The  Corporation  of  the  City  of  Toronto  contends  that  dividends 
from  money  at  interest  or  from  stocks  are  taxable  as  income 
although  they  do  not  in  any  way  include  the  element  of  profit  or 
gain  to  the  individual  to  be  taxed.  The  basis  of  income  taxation 
is  that  it  shall  be  profit  or  gain  ” from  a trade,  profession,  call- 
ing, etc. ; and,  while  dividends  and  interest  are  included  in  the 
word  income,”  they  are  taxable  only  if  they  represent  a profit  or 
gain  to  the  individual,  which  is  the  essential  element  of  taxable 
income  under  our  statute. 

The  dividends  in  question  here  were  neither  profit  nor  gain  to 
the  appellant,  nor  were  they  directly  or  indirectly  received  by  him. 
Our  law  requires  that  brokers  Avho  agree  to  buy  stocks  for  a client 
shall  really  purchase  and  acquire  them.  Otherwise  it  is  a gambling 
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transaction.  The  dividends  on  those  stocks  were  received  by  these  App.  Div. 
brokers  and  were  legally  and  properly  received  and  held  by  them,  19^” 

and  the  appellant  had  no  right  to  them.  When  the  contract  which  

had  been  made  with  the  appellant  was  fulfilled  by  him  and  he  cSy^of 

or  was  paying  what  he  had  agreed  to  pay,  he  might  have  them  Toeonto. 
brought  into  account  if  his  contract  so  entitled  him.  But  that  is  ^od^s 
because  the  stocks  which  the  brokers  bought  and  paid  for,  produced  J.A. 
dividends  which  recouped  them  pro  tanto  for  their  outlay,  and  so 
reduced  their  ultimate  claim  on  the  appellant. 

In  the  meantime  they  do  not  represent  income  directly  or 
indirectly  received  by  the  appellant,  in  the  sense  which  the  statute 
requires.  I would  allow  the  appeal  with  costs  and  decide  that  no 
part  of  these  dividends  is  assessable  against  the  appellant,  unless 
and  until  he  receives  them  on  the  closing  of  the  transaction,  or 
has  admitted  their  receipt  in  his  return. 

Ferguson,  J.A. : — The  -facts  are  stated  by  the  learned  J udge 
appealed  from,  pursuant  to  sec.  81  of  the  Assessment  Act. 

I am  of  opinion  that  the  result  turns  upon  the  capacity  in 
which  Hansons  & Oo.,  bankers  and  brokers,  received  the  dividends 
sought  to  be  assessed. 

It  seems  to  me  that  if  Hansons  & Co.  received  them  as  mere 
agents  or  brokers  for  Stout,  then  that  Stout  would,  in  law,  have 
received  the  dividends,  but  if,  on  the  other  hand,  the  proper  legal 
effect  of  the  transaction  stated  by  the  learned  Judge  appealed  from 
is  that  Hansons  & €0.  received  the  dividends  under  a lien  or  pledge 
of  the  shares,  then  that  the  dividends  were  in  fact  and  in  the  eyes 
of  the  law  received  by  Hansons  & Co.  iji  their  own  right  and  not 
as  agents  for  Stout,  and  that  in  such  case  all  Stout  would,  in  law, 
be  entitled  to  ask  or  demand  from  Hansons  & Co.  was  such  part 
of  the  dividends  as  was  not  required  by  Hansons  & Co.  for  the 
purpose  of  satisfying  their  lien  thereon,  with  the  result  that  the 
city  corporation  would  be  entitled  to  assess  Stout  only  for  the  sum 
by  which  the  dividends  exceeded  the  lien,  or  $1,371.36. 

That  brings  us  to  a consideration  of  what  the  authorities  shew 
to  be  the  relationships  that  arise  out  of  a transaction  in  stocks  on 
margin,  such  as  is  set  out  in  the  stated  case.  Though  the  transac- 
tions appear  to  have  taken  place  in  Montreal,  there  is  not  in  the 
statement  of  facts  any  statement  of  the  law  of  Quebec,  and  I take 
it  that  in  the  absence  of  such  a statement  we  are  to  assume  that 
the  law  in  Quebec  is  the  same  as  it  is  in  the  Province  of  Ontario. 

In  Clarice  v.  BaUlie  (1911),  45  Can.  S.C.E.  50,  Mr.  Justice 
Duff,  at  p.  65,  sets  out  the  law  of  England  in  reference  to  the  rela- 
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tionship  in  which  the  parties  to  such  transactions  stand,  but  at 
p.  66  he  says  that  the  practice  among  brokers  in  Toronto  and  New 
York,  in  reference  to  stocks  carried  on  margin,  is  more  restricted 
than  it  is  in  England,  and  Mr.  Justice  Anglin,  now  Chief  Justice 
of  Canada,  at  p.  76,  points  out  that  the  business  of  stockbrokers  in 
this  country  is  conducted  in  a manner  much  more  closely  resemb- 
ling that  which  prevails  in  the  United  States  than  that  which 
obtains  in  England,  and  therefore  that  the  United  States  authori- 
ties are  more  applicable  than  the  English  authorities.  I therefore 
quote  from  three  well-known  text-books.  Corpus  Juris,  Jones  on 
Pledges,  and  Dos  Passes,  as  follows : — 


(1)  9 Corpus  Juris,  at  p.  542:  ^^A  broker  who  has  advanced 
the  purchase-money  to  a client  desiring  to  buy  stock  has  the  right 
to  take  the  title  in  his  own  name.  . . . Ordinarily,  however,  the 
title  to  stock  bought  by  a broker  for  a client  on  margin  or  other- 
wise, whether  purchased  in  his  own  name  or  not,  vests  in  the  client, 
subject,  however,  to  a lien  for  the  payment  of  advances  and  com- 
missions due  the  broker,  he  being  regarded  as  a pledgee  of  the 
stock.” 


(2)  Jones  on  Pledges,  2nd  ed.,  para.  496:  “The  broker  acts 
in  a threefold  relation:  first,  in  purchasing  the  stock  he  is  an 
agent;  then,  in  advancing  money  for  the  purchase,  he  becomes  a 
creditor;  and,  finally,  in  holding  the  stock  to  secure  the  advances 
made,  he  becomes  a pledgee  of  it.  It  does  not  matter  that  the 
actual  possession  of  the  stock  was  never  in  the  customer. . The  form 
of  a delivery  of  the  stock  to  the  customer,  and  a redelivery  by  him 
to  the  broker,  would  have  constituted  a strict,  formal  pledge.  But 
this  delivery  and  redelivery  would  leave  the  parties  in  precisely 
the  same  situation  they  are  in  when,  waiving  this  formality,  the 
broker  retains  the  certificates  as  security  for  the  advance.  The 
contract  is  in  spirit  and  effect,  if  not  technically  and  in  form,  a 
contract  of  pledge,  and  is  governed  by  the  law  of  pledges.” 

(3)  Dos  Passos  on  Stockbrokers,  2nd  ed.,  p.  20-5:  “We  have 
already  seen  what  the  relation  is  where  a stockbroker  contracts  to 
buy  stocks  for  a client  on  a margin  for  speculation,  and  advances 
all  or  the  greater  portion  of  the  purchase-money,  and  that,  after 
such  purchase,  the  broker  immediately  acquires  a lien  upon  the 
stocks,  for  the  l)alauce  of  the  purcliase-mouey  in  excess  of  the  mar- 
gins received,  which  he  has  advanced  to  pay  for  the  stocks,  and 
l)ecomes,  in  relation  thereto,  a pledgee,  with  the  full  powers  and 
responsibilities  of  that  position.” 

At  p.  804:  “Where  the  broker  advances  the  money  to  pay  for 
the  stock  which  he  is  employed  to  purchase,  he  stands  in  the  post- 
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tion  of  pledgee  of  the  stock  so  purchased,  and  may  hold  the  same  App.  Div. 
till  his  advances  are  paid,  as  we  have  seen  in  another  connection.^^  ^997 

A careful  perusal  and  consideration  of  the  reasons  for  judgment  „ 
in  Ames  v.  Conmee  (1905-6),  10  O.L.R.  159,  12  O.L.R.  435,  and  toY  of 
sub  now..  Conmee  v.  Securities  Holding  Co.  (1907),  38  Can.  S.C.R.  Toronto. 
601,  and  in  Clarke  v.  Baillie  (1909-11),  19  O.L.R.  545,  20  O.L.R.  Ferguson, 
611,  and  45  Can.  S.C.R.  50,  leads  me  to  the  conclusion  that  the 
law  of  this  Province  in  respect  of  the  relationships  arising  out  of 
a transaction  in  stocks  on  margin,  such  as  is  stated  by  the  learned 
Judge  appealed  from,  is  accurately  and  concisely  stated  in  the 
quotations  I have  ,made  from  Corpus  Juris,  Jones  on  Pledges, 
and  Dos  Passos  on  Stockbrokers,  and  consequently  that  the  divid- 
ends here  sought  to  be  assessed  as  against  >Mr.  Stout  were  not 
received  by  him  or  for  him,  but  by  Hansons  & Co.,  as  of  right, 
and  consequently  that  all  Stout  was  properly  assessable  for  in 
respect  of  the  transactions  set  out  in  the  stated  case  is  the  sum 
he  was  in  law  entitled  to  receive  from  Hansons  & Co.,  after  their 
pledge  had  been  satisfied,  namely  $1,371.36.  To  hold  otherwise 
would,  I think,  be  to  hold  that  the  municipality  might  collect 
from  the  bankers  and  brokers  taxes  in  respect  of  the  interest,  as 
being  moneys  received  by  the  brokers  from  money  invested  at 
interest,  and  from  Mr.  Stout  taxes  on  the  dividends  as  moneys  re- 
ceived by  him  from  stocks,  or  taxes  on  a total  of  $41,528  as  income 
received  by  these  two  parties  out  of  the  transactions  referred  to  in 
the  stated  case,  whereas  it  is  clear  from  the  statement  of  facts 
that  the  total  sum  received  by  these  two  parties  from  these  trans- 
actions was  $20,950,  and  that  all  Mr.  Stout  was  in  law  entitled  to 
receive  or  did  in  fact  receive  from  or  out  of  these  moneys  was 
$1,371.36. 

I would,  for  these  reasons,  allow  the  appeal  with  costs. 

Orde,  J.A.  (after  setting  out  the  statutory  definition  of  in- 
comeas  above): — The  city  corporation  contends  that  the  total 
amount  of  $20,950  received  by  the  brokers  in  dividends  and 
credited  to  StouPs  account  comprises ‘^Mividends  or  profits  . . . 

indirectly  received  from  money  at  interest  upon  any  security  . . . 
or  from  stocks,’’  and  is  consequently  assessable. 

In  my  opinion  this  contention  completely  overlooks  two  essen- 
tial elements  in  what  constitutes  income,  both  of  which  are  em- 
bodied in  the  statutory  definition  quoted  above.  There  must  be 
‘^profit  ” or  ^^gain  ” or  something  of  that  nature,  and  it  must  be 
received,”  that  is  to  say,  it  must  ^‘‘come  in.”  Income,  in  its 
widest  significance,  may  include  gross  earnings  or  incomings,  but 
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App.  Div.  income  when  confined  to  profit  must  make  allowance  for  out- 
2927.  gc>ings,  and  especially  of  outgoings  necessarily  expended  in  acquir- 

ing  the  income.  When  income  is  to  be  considered  in  terms  of 

AND  City  OF  outgoings  attributable  to  its  acquisition  cannot 

Toronto,  be  ignored. 

Orde,  J.A.  important  here  to  keep  in  mind  the  real  substance  of  the 

transaction.  It  may  be  quite  true  that  the  situation  which  devel- 
oped from  the  bargain  between  the  appellant  and  his  brokers  must 
for  certain  purposes  be  regarded  in  the  light  of  a pledge  of  stock 
by  the  appellant  to  secure  a loan  to  him  by  the  brokers.  In  the 
event  of  the  insolvency  of  the  appellant,  or  of  the  brokers,  or  of 
any  bank  to  whom  by  virtue  of  the  special  authority  in  that  regard 
given  to  the  brokers  they  might  have  pledged  the  stock  for  their 
general  indebtedness,  principles  applicable  to  the  case  of  a direct 
pledge  of  stock  previously  owned  by  a broker’s  customer  may  be 
involved.  But  we  are  not  dealing  here  with  bankruptcy,  or  any 
similar  situation  requiring  for  its  elucidation  the  theoretical 
division  of  obligations  which  by  the  terms  of  the  contract  are  neces- 
sarily interdependent,  into  independent  ones. 

In  trying  to  determine  whether  or  not  money  received  by  one 
person  and  credited  in  an  account  to  another  constitutes  income, 
it  is  surely  of  paramount  importance  to  consider  what  control  that 
other  has  over  its  destination.  If,  for  example,  the  appellant  as 
the  absolute  owner  of  stock  receives  the  dividends  himself  and  uses 
them  to  pay  interest  on  borrowed  money,  he  could  not  of  course 
hope  to  set  off  the  interest  against  the  dividends.  If  he  pledges 
the  stock  which  he  already  owns  as  security  for  the  loan,  the  situ- 
ation may  not  be  quite  so  clear.  But  there  is  in  that  case  the 
fact  that  the  acquisition  of  the  stock  and  the  subsequent  pledge 
are  independent  transactions,  having  no  relationship  to  each  other 
whatever,  and  that  before  pledging  it  the  owner  had  complete 
control  over  the  dividends. 

Here  the  acquisition  of  the  shares,  the  advances  by  the  brokers 
of  the  moneys  to  buy  them,  the  charging  of  the  interest  to  the 
appellant,  and  the  crediting  of  the  dividends  to  him,  are  all  parts 
of  one  contract  between  the  appellant  and  the  brokers.  There 
never  was  any  independence  in  the  transactions.  The  appellant 
never  acquired  more  than  a qualified  interest  in  the  shares  or  in 
the  dividends.  He  certainly  never  received  ” the  dividends 
directly,  nor  did  he  receive  them  indirectly  in  my  judgment, 
^dthin  the  meaning  of  the  definition.  They  were  never  his  at  all. 
Merely  crediting  his  account  with  them  did  not  entitle  him  to 
them  and  gave  him  no  control  over  them.  Their  destination  was 
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fixed  by  the  terms  of  his  contract.  It  is  true  he  gets  the  benefit 
of  them^  but  that  is  not  the  test.  It  is  equally  true  that  one  who 
expends  $40  in  material  and  labour  in  the  manufacture  of  a table 
gets  the  benefit  of  the  $50  for  which  he  sells  it.  But  not  until 
the  broker  had  been  recouped  for  tlie  interest  upon  the  moneys  ex- 
pended in  the  purchase  of  the  shares  could  the  appellant  become 
entitled  to  receive  any  part  of  the  dividends. 

To  put  the  argument  more  shortly,  the  income  here  arose  from 
a contract  between  the  appellant  and  his  brokers,  and  it  is  not  a 
fair  or  correct  interpretation  of  the  Act  to  try,  by  applying  prin- 
ciples of  law  applicable  to  other  situations,  to  segregate  the  gross 
amount  which  forms  the  profit-making  basis  of  the  contract  from 
the  moneys  expended  under  that  contract  in  earning  that  sum. 

I think  the  appeal  should  be  allowed  and  the  assessment  re- 
duced to  the  net  amount,  namely  $1,371.36,  received  by  the  appel- 
lant. 

Smith,  J.A.  : — I agree  in  the  result  proposed  by  my  brothers. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Ee  Wythe. 

Insurance  (Life) — Designation  of  Beneficiaries — Preferred  Class — Sub- 
sequent Attempt  to  Make  Change — Testamentary  Document  Effec- 
tive at  Death  of  Insured — Ordinary  Beneficiary  {Future  Wife) 
Becoming  Preferred  Beneficiary  upon  Marriage — Provisions  of 
Insurance  Acts,  R.S.O.  19 Hi,  ch.  183,  and  {1924)  If  Geo.  V.  ch.  50 
— “ One-half  of  my  Estate,  including  Insurayice  ” — Power  of  In- 
sured to  Make  his  Insurance  Policies  Pa7't  of  his  Estate  as  against 
Preferred  Beneficiaries — Intention  of  Insured. 

The  order  of  Middleton,  J.A.,  59  O.L.R.  546,  declaring  the  widow  of  the 
insured  entitled  as  a preferred  beneficiary  to  one-half  of  the 
proceeds  of  policies  upon  his  life,  was  affirmed  upon  appeal  (Magee 
and  Ferguson,  JJ.A.,  dissenting). 

Per  Hodgins,  J.A. : — The  rights  of  the  widow  were  to  be  determined 
having  regard  to  the  change  made  by  marriage.  The  testamentary 
document  executed  by  the  insured  was  from  its  execution  effective 
as  a declaration  under  the  Ontario  Insurance  Act,  and  became  opera- 
tive when  the  policies  matured,  displacing  the  mother  of  the  insured 
as  a preferred  beneficiary.  This  is  the  effect  of  the  Act,  as  found  in 
R.S.O.  1914,  ch.  183,  in  force  when  the  declaration  was  made,  and 
there  is  nothing  to  the  contrary  in  the  new  Act,  1924,  14  Geo.  V.  ch. 
50,  which  came  into  force  on  the  1st  January,  1925,  before  the  mar- 
riage and  subsequent  death  of  the  insured. 

The  provisions  of  secs.  114,  171,  subsec.  5,  178,  subsecs.  5 and  6,  of  R.SO. 
1914,  ch.  183,  and  of  secs.  113,  paras.  5 and  9,  136,  139,  140,  and  141 
of  14  Geo.  V.  ch.  50,  considered. 
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Per  Hasten  and  Smith,  JJ.A.: — ^The  instrument  by  which  the  insured 
attempted  to  exercise  his  power  of  appointment  was  never  cancelled 
or  revoked  either  by  the  lapse  of  time  or  by  circumstances:  it  should 
be  regarded  as  a continuing  attempt  to  exercise  the  power,  and  upon 
the  marriage  of  the  insured  to  the  beneficiary  named  in  it  it  became 
operative.  The  w^ords  of  the  instrument  manifested  an  intention  to 
give  her  one-half  of  everything  over  which  he  possessed  any  dispos- 
ing power.  The  fact  that  he  misdescribed  his  insurance  and  called 
it  part  of  his  estate  should  not  be  allowed  to  defeat  his  obvious  inten- 
tion. 

Per  Magee  and  Ferguson,  J.A.: — The  document  was  “an  instrument 
purporting  to  be  a will,”  within  the  meaning  of  subsec.  2 of  sec.  136 
of  the  Act  of  1924,  and  it  took  effect  as  if  it  had  been  executed 
immediately  before  the  death  of  the  insured.  At  that  time  the 
father  and  mother  were  both  members  of  the  preferred  class;  the 
policies  and  the  proceeds  were  subject  to  the  provisions  of  secs.  139 
and  140  of  that  Act,  and  those  sections  made  it  clear  that  the  insured 
had  no  power  to  make  part  of  his  estate  the  proceeds  of  policies 
which  had  already  been  made  payable  to  members  of  the  preferred 
class  who  were  still  alive. 

An  appeal  by  Josephine  Wythe  and  William  Wythe  from  the 
order  of  Middleton,  J.A.,  59  O.L.R.  546. 

January  18.  The  appeal  was  heard  by  Magee,  Hodgins, 
Masten,  Ferciuson,  and  Smith,  JJ.A. 

Orville  M.  Walsh,  for  the  appellants,  contended  that  the  as- 
sured had  no  right  to  interfere,  as  he  did,  with  an  existing  trust 
in  favour  of  preferred  beneficiaries.  The  declaration  of  the 
assured  has  no  testamentary  value.  The  trial  Judge  erred  in  his 
interpretation  of  sec.  141  of  the  Ontario  Insurance  Act,  1924. 
That  Act  makes  no  provision  for  the  displacement  of  a preferred 
beneficiary  by  a person  who  was  not  a preferred  beneficiary  at  the 
time  the  assured  purported  to  benefit  her,  but  who  subsequently 
became  a preferred  beneficiary.  The  insurance  referred  to  in  the 
declaration  of  the  assured  did  not  include  the  insurance  in  regard 
to  which  he  had  created  a trust  in  favour  of  the  appellants.  The 
document  refers  to  insurance  not  forming  part  of  the  estate  of  the 
insured.  Reference  to  Re  Wrighton  (1904),  8 O.L.R.  630;  In  re 
Cochrane  (1908),  16  O.L.R.  328. 

II.  D.  Peiric,  for  Kathleen  Wythe,  the  respondent,  pointed  out 
that  the  question  of  testamentary  value  of  the  declaration  could 
not  arise  here.  The  document  was  not  executed  in  the  manner 
required  by  the  Willis  Act — there  were  not  two  witnesses  to 
tlie  document.  The  declaration  became  effective  immedi- 
ately upon  the  marriage  of  the  respondent  and  the  assured. 
The  respondent  then  became  a preferred  beneficiary  and  could 
displace  other  preferred  beneficiaries.  Policies  of  insurance 
do  not  come  within  the  terms  personal  property’’  or  “all 
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my  estate.*^  At  the  time  the  policies  were  issued,  the  father  of  an 
assured  was  not  included  in  the  statute  as  a preferred  beneficiary. 
Eeference  to  Re  Fleck  (1924),  55  O.L.E.  441;  Re  CUeeshorough 
(1897),  30  O.E.  639;  and  to  other  cases  referred  to  in  the  judg- 
ment of  Ferguson,  J.A.,  infra. 

March  14.  Hodgins,  J.A.  : — Appeal  by  Josephine  and  William 
Wythe  from  an  order  of  Middleton,  J.A.,  dated  the  3rd  Novem- 
ber, 1926,  whereby  he  directed  that  half  of  the  proceeds,  now  in 
court,  of  two  life  insurance  policies  should  be  paid  out  to  Kath- 
leen Wythe,  the  widow,  and  the  balance  in  equal  parts  to  the 
appellants. 

The  contest  is  as  to  this  $1,000,  which  by  the  order  goes  to  the 
widow  of  Percy  T.  H.  Wythe,  and  which  his  father  and  mother 
contend  belongs  to  them. 

The  deceased  P.  T.  Wythe  died  on  the  30th  April,  1926, 
leaving  two  benefit  certificates  payable  on  his  death:  the  one, 
dated  the  3rd  December,  1920,  in  the  Independent  Order  of  For- 
esters, in  which  his  mother  is  mentioned  as  the  beneficiary,  and 
the  other,  dated  the  21st  April,  1921,  in  the  Order  of  Macabees, 
in  which  his  father  is  the  beneficiary. 

On  the  24th  July,  1924,  the  deceased  executed  a declaration 
in  the  following  words : — 

Hamilton,  July  28,  1924.  This  is  to  certify  that  I,  P.  T.  H. 
Wythe,  being  of. sound  mind,  do  leave  one-half  of  my  estate  to 
Miss  Kathleen  Hosking,  including  insurance.  P.  T.  H.  Wythe.’’ 

Kathleen  Hosking  therein  named  was  his  intended  wife,  and 
he  married  her  on  the  5th  September,  1925. 

It  will  be  observed  that  the  Foresters’  certificate  designates  a 
preferred  beneficiary,  the  mother,  but  that  in  the  Macabees  does 
not  do  so,  as  a father  was  not  within  that  class  until  the  1st  Janu- 
ary, 1925,  when  the  Act  14  Geo.  V.  ch.  50  came  into  force,  in 
which  a father  was  included  among  those  denominated  preferred 
beneficiaries. 

Taking  the  document  as  it  stands,  it  operates  on  its  execution 
as  a declaration  under  the  statute,  because  it  describes  the  subject 
of  the  declaration  as  the  insurance,  i.e.,  the  life  insurance  (14 
Geo.  V.  ch.  50,  sec.  113,  paras.  5 and  9).  It  was  never  revoked, 
and  if  testamentary  in  form  is  effective  as  a declaration  (sec.  136, 
Bubsec.  2).  The  previous  provision  as  to  identification  by  number 
or  otherwise  has  been  omitted  in  the  Act  of  1924,  and  the  definition 
of  the  word  declaration  ” which  has  been  substituted,  has  much 
widened  the  power  of  the  Court  to  uphold  a declaration  expressed 
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ill  general  form.  This  change  will  render  obsolete  much  law  upon 
the  necessity  of  somewhat  precise  identification,  and  appears  to 
lecogniso  Re  Baeder  and.  Canadian  Order  of  Chosen  Friends 
(1916),  36  O.L.R.  30,  and  Re  Naubert  (1919),  46  O.L.R.  210, 
as  correctly  expressing  the  intent  of  the  former  legislation.  But 
the  declaration  can  only  operate  according  to  its  tenor. 

The  insurance  benefits  under  the  certificates  are  payable  on 
the  death  of  the  insured,  and  the  declaration,  effective  as  such 
from  its  execution,  becomes  operative,  by  its  terms,  when  they 
mature,  so  as  to  transfer  the  benefits  to  the  beneficiary  therein 
named.  It  is  quite  within  the  power  of  a person  insured  to  direct 
when  and  to  what  extent  a beneficiary  shall  receive  the  benefits 
secured  by  the  insurance  on  his  life,  and  he  can  postpone  their 
receipt  for  any  period  of  time,  or  give  such  right  in  and  to  the 
money  or  part  of  it  as  he  may  desire.  This  is  now  expressly 
recognised  in  secs.  136,  139,  and  140  of  the  Act  of  1924,  the  latter 
of  which  says  that  the  benefits  may  be  transferred  wholly  or 
partly  to  one  or  more  for  life  or  any  other  term  or  subject  to  any 
limitation  or  contingency,  with  remainder  to  any  other  or  others 
of  the  class. 

The  life  insurance  legislation  is  intended  to  give  ordinary  and 
plain  people  the  right  and  power  to  dispose  of  money  secured  by 
their  insurance  policies  in  an  easy  and  simple  way,  and  makes 
their  disposition  effective  to  create  a trust  when  certain  immedi- 
ate or  close  relatives  are  designated.  This  is  the  view  taken  in 
Fisher  v.  Fisher  (1898),  25  A.R.  108,  and  is  in  harmony  with  the 
observations  of  Boyd,  C.,  in  In  re  McKellar  (1901),  21  C.L.T. 
Occ.  N.  381.  In  this  case  the  intention  of  the  assured  is  plainly 
evidenced  in  the  writing;  and,  while  anticipatory  in  its  applica- 
tion, it  must  be  treated  as  one  which  may  be  effectively  made 
under  the  statute.  See  Leavitt  v.  Spaidal  (1919),  45  O.L.R.  611. 
Giving  it  then  full  force  as  from  the  date  of  its  execution,  the 
24th  July,  1924,  it  is  necessary  to  consider  what  is  its  effect  under 
the  law  upon  the  position  of  those  who  were  originally  named  in 
the  certificates  as  beneficiaries. 

The  father  was  an  ordinary  beneficiary  until  the  1st  January, 
1925,  .but  would  in  ordinary  course  have  become  a preferred 
beneficiary  when  the  statute  came  into  effect,  while  the  mother 
was  always  in  the  preferred  class.  The  father,  being  an  ordinary 
beneficiary,  was  displaced  in  favour  of  another  ordinary  bene- 
ficiary by  this  declaration.  It  may  be  that  if  the  marriage  had 
not  taken  place,  or  the  wife  had  d'ed  in  the  father’s  lifetime,  his 
right  would  be  paramount.  But  I do  not  think  that  is  pertinent 
to  the  present  case. 
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As  to  the  mother,  she  was  a preferred  beneficiary,  and  a trust 
was  created  in  her  favour  on  the  3rd  December,  1920.  Until  the 
1st  January,  1925,  her  rig’hts  and  those  of  the  future  wife  were 
governed  by  E.S.O.  1914,  ch.  183,  and,  while  so  governed,  the 
declaration  in  question  was  executed.  The  effect  of  the  statute 
of  1924  will  be  considered  later. 

The  position  as  to  a future  wife  is  dealt  with  in  ch.  183,  sec. 
178,  subsecs.  5 and  6.  By  subsec.  5,  where  a future  wife  is  desig- 
nated as  a beneficiary  but  never  attains  the  status  of  wife,  the 
insured  not  having  married  or  being  a widower  without  issue, 
the  moneys  fall  into  the  insured’s  estate  at  the  maturity  of  the 
contract.  In  this  case,  as  the  insured  did  marry,  this  subsection 
does  not  affect  the  question.  Under  subsec.  6,  where  an  intended 
wife  is  mentioned  by  name,  as  here,  and  the  marriage  does  not  take 
place,  the  intended  wife  is  treated  as  an  ordinary  beneficiary.  But 
this  subsection  carries  with  it,  as  it  appears  to  me,  a strong  impli- 
cation that,  if  the  marriage  does  take  place,  the  person  named  as 
the  intended  wife,,  having  acquired  wifely  status,  should  be  treated 
as  a preferred  beneficiary.  In  such  a case,  if  there  had  been 
already  a preferred  beneficiary  named,  the  right  of  the  wife  would 
have  depended  upon  sec.  171,  subsec.  5 of  ch.  183,  which  enacted 
that  the  latter  declaration  ‘^^shall  operate  upon  such  policy  or 
policies  to  the  extent  to  which  the  insured  has  the  right  to  alter 
or  revoke  ''  the  earlier  declaration.  Here,  the  marriage  was  after 
the  repeal  of  that  subsection. 

The  position,  therefore,  as  I view  it,  on  the  1st  January,  1925, 
was  that  the  father  had  become  displaced  as  beneficiary  of  the 
insured  in  favour  of  the  intended  wife,  but  that  the  mother  was 
not  so  displaced.  The  effect  of  the  new  statute,  in  view  of  the 
marriage,  which  took  place  on  the  5th  September,  1925,  has  yet 
to  be  considered. 

The  right  of  the  insured  to  alter  or  revoke  is  still  preserved  in 
sec.  140  of  the  present  Act  of  1924,  which  provides  that  the  in- 
sured may  by  a declaration  vary  a contract  or  declaration  pre- 
viously made  so  as  to  restrict,  extend,  transfer,  or  limit  the  bene- 
fits of  the  insurance  to  any  one  or  more  persons  of  the  class  of 
preferred  beneficiaries;  hut  subsecs.  5 and  6 of  sec.  178,  E.S.O. 
1914,  ch.  183,  have  now  disappeared,  not  liaving  been  carried 
into  the  Act  of  1924.  Tliis  Act  has  some  important  relevant 
provisions  in  sec.  114.  That  section  (by  subsec.  2)  makes  the  Act 
of  1924,  apply  to  the  unmatured  obligations  of  every  contract 
of  life  insurance”  previously  made.  It  also  enacts  (subsec.  4) 
that,  where  it  applies  to  any  contract,  ‘‘the  rights  and  status  of 
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beneficiaries  and  the  powers  of  the  insured  with  regard  to  the 
designation  or  appointment  of  beneficiaries  and  the  apportion- 
ment of  tho  insurance  money  shall  be  governed  thereby. 

In  applying  the  new  Act  to  the  situation  as  it  existed  in  1925 
and  1926,  sec.  141  does  not  help  or  hinder — its  definition  of 
future  wife  ” as  the  wife  living  at  the  maturity  of  the  policy 
not  applying  where  she  is,  as  here,  designated  by  name.  If  ap- 
plicable, it  would  help  towards  the  conclusion  that  such  a person 
as  a future  wife  was  intended  to  be  recognised  as  a preferred 
beneficiary  if  the  marriage  actually  took  place.  Under  sec.  134 
of  the  Act  of  1924,  a wife, is  a preferred  beneficiary.  At  the 
coming  into  force  of  that  Act,  Kathleen  Hosking  was  not  married 
to  the  insured,  but  on  the  5th  September,  1925,  she  became  his 
wife.  The  matter  seems  to  resolve  itself  into  the  question : what, 
under  the  circumstances,  was  the  effect  of  the  marriage,  after  the 
1st  January,  1925,  between  the  insured  and  this  named  bene- 
ficiary ? 

The  question  of  the  right  of  an  ordinary  beneficiary  to  acquire 
preferred  status  by  marriage,  thereby  coming  within  the  descrip- 
tion of  a preferred  beneficiary,  has  not  been  considered  or  dealt 
with  directly  so  far  as  I can  ascertain,  though  the  words  heirs  ” 
and  children include  by  statute  (sec.  141)  those  who  become 
such  after  the  contract  or  declaration  is  made,  and  the  word 
wife  includes  one  surviving  at  the  maturity  of  the  policy 
though  not  the  one  intended  when  the  declaration  was  made. 
Status  is  considered  in  such  decisions  as  O'Reilly  v.  O'Reilly 
(1908),  12  O.W.R.  688;  In  re  Willmms  and  Ancient  Order  of 
United  Worlcmen  (1907),  14  O.L.R.  482;  Re  Banks  (1918),  42 
O.L.R.  64;  and  Hart  v.  Tudor  (1892),  Q.R.  2 S.C.  534 — in  which 
it  has  been  held  that  where  a wife  is  divorced  she  loses  her  right 
as  a preferred  beneficiary.  This  has  now  been  made  by  sec.  143 
of  the  Act  of  1924  the  statutory  law. 

I see  no  good  reason,  having  in  view  the  provisions  of  the 
Ontario  Insurance  Act,  as  found  in  R.S.O.  1914,  ch.  183,  in  force 
when  the  declaration  was  made,  and  finding  no  contrary  pro- 
vision i'll  the  new  Act,  why  a person  designated  as  a beneficiary 
should  not,  when  she  afterwards  becomes  the  wife  of  the  insured, 
he  considered  as  thereafter  within  the  preferred  class  and  entitled 
to  the  insurance  moneys  when  the  time  arrives  at  which  by  the 
declaration,  they  are  to  become  hers.  At  the  maturity  of  the 
policy  she  is  a wife,  and  the  statute  describes  a wife  as  a preferred 
beneficiary.  I think  the  fact  of  her  then  status  should  be  the 
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controlling  factor  in  a case  where  no  statutory  provision  prevents 
the  Court  from  so  deciding. 

This  would  necessarily  displace  the  mother,  but  only  because 
the  beneficiary  previously  described  by  name  has  become  the  wife 
and  therefore  a preferred  benehciary.  The  reason  why  the  declara- 
tion when  executed  did  not  effectually  displace  the  mother  was  only 
because  the  person  named  was  then  only  an  ordinary  beneficiary. 
When  such  person  becomes  by  virtue  of  an  Act  which  gives  her, 
though  the  same  individual,  yet  an  added  status,  and  one 
recognised  from  earliest  times  by  statute  as  a preferred  bene- 
ficiary, it  does  not  seem  difficult  to  hold  that  her  rights  must  be 
determined  having  regard  to  the  change  made  by  marriage.  This 
would  seem  to  be  in  harmony  with  the  spirit  and  letter  of  the 
Insurance  Act  as  hitherto  construed. 

I would,  therefore,  hold  the  widow  entitled  to  be  paid  the 
$1,000,  and  would  dismiss  the  appeal  with  costs. 

Masten,  J.A.  : — As  this  case  presents  itself  to  my  mind,  1 
think  the  action  of  Wythe  was  an  attempted  exercise  of  a power 
of  appointment,  effective  at  the  time  to  displace  pro  tanto  the 
interest  of  the  father,  who  was  not  at  that  date  a preferred  bene- 
ficiary under  the  statute  then  in  force,  but  ineffective,  when  it 
was  signed,  to  displace  the  claim  of  the  mother,  who  was  a pre- 
ferred beneficiary.  1 think,  however,  that  such  attempted  exer- 
cise of  the  power  was  never  cancelled  or  revoked  either  by  the 
lapse  of  time  or  by  circumstances,  and  that  it  may  be  characterised 
as  a continuing  attempt  to  exercise  the  power  conferred  by  the 
statute ; also  that  upon  the  marriage  of  Wythe  to  the  respondent  it 
became  possible  in  law,  aiid  the  attempted  appointment,  which  had 
theretofore  been  ineffective,  then  became  an  effective  exercise  of 
the  power. 

With  respect  to  the  interpretation  of  the  words  one-half  of 
my  estate  to  Miss  Kathleen  Hosking,  including  insurance,’’  I 
have  been  strongly  impressed  by  the  reasoning  of  my  brother 
Ferguson,  but  after  careful  consideration  find  myself  unable  to 
rigree  in  his  conclusion.  I think  that  the  words  above  quoted 
manifest  an  intention  on  the  part  of  Wythe  to  give  to  his  fiancee, 
Kathleen  Flosking,  one-half  of  everything  over  which  he  possessed 
any  disposing  power.  The  attempt  was,  of  course,  ineffective  as 
II  testamentary  disposition,  but  as  an  exercise  of  the  power  con- 
ferred by  the  Insurance  Act  to  nominate  the  beneficiaries  who 
should  receive  the  proceeds  of  his  policies,  it  was,  T think,  effective 
in  the  manner  a'nd  at  the  time  above  mentioned.  In  my  view,  he 
22 — 60  o.L.R. 
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considered  aM  his  insurance  without  distinction  as  something  with 
which  he  could  deal  and  with  which  he  intended  and  attempted  to 
deal,  and  the  fact  that,  in  making  the  attempted  appointment  of 
this  insurance  to  Kathleen  Hosking,  he  misdescribed  his  insur- 
ance and  called  it  part  of  his  estate,  should  not  be  allowed  to 
defeat  his  obvious  intention — falsa  demonstratio  non  nocet/' 

I would  dismiss  the  appeal. 


Smith,  J.A.,  agreed  with  Masten,  J.A. 

Fekguson,  J.A. : — Appeal  by  the  father  and  mother  of  the 
insured  from  a judgment  of  Middleton,  J.A.,  dated  the  3rd  No- 
vember, 1926,  whereby  he  declared  the  vddow  of  the  insured 
entitled  to  one-half  of  the  insurance  moneys  payable  on  two  policies 
on  the  life  of  the  insured,  one  in  the  Foresters  and  the  other  in 
the  Maccabees,  the  beneficiary  named  in  one  policy  being  the 
mother  and  in  the  other  the  father  of  the  insured. 

The  document  under  which  the  widow  claims  reads  : — 

Hamilton,  July  28,  1924. 

This  is  to  certify  that  I,  P.  T.  H.  Wythe,  being  of  sound 
mind,  do  leave  one-half  of  my  estate  to  Miss  Kathleen  Hosking, 
including  insurance.’’ 

^^P.  T.  H.  Wythe.” 

Kathleen  Hosking  named  in  the  foregoing  document  married 
the  insured  after  the  date  of  the  document,  and  she  is  now  his 
widow  and  the  respondent  in  this  appeal. 

The  relevant  dates  are : — 

1920,  3rd  December,  Foresters’  policy  payable  to  mother. 

1921,  21st  April,  Maccabees’  policy  payable  to  father. 

1924,  28th  July,  declaration  executed. 

1925,  1st  January,  Insurance  Act  of  1924  in  force. 

4925,  5th  September,  Kathleen  Hosking  married  insured. 

1926,  30th  April,  insured  died. 

The  learned  Judge  whose  judgment  is  appealed  from  held  this 
document  to  be  an  instrument  purporting  to  be  a will,”  within 
the  meaning  of  subsec.  2 of  sec.  136  of  the  Insurance  Act  of  On- 
tario, 1924,  14  Geo.  V.  ch.  50,  and,  as  such,  an  instrument  by  which 
an  appointment  in  respect  of  insurance  could  be  validly  made. 

The  learned  Judge  held,  further,  that  the  instrument,  being  in 
its  nature  testamentary,  should  be  interpreted  to  be  an  appoint- 
ment of  insurance  made  immediately  prior  to  the  death  of  the 
insured,  and  thus  subsequent  to  his  marriage,  and  consequently  an 
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appointment  made  in  favour  of  a member  of  the  preferred  class, 
rather  than  an  appointment  made  on  its  date  in  favour  of  one 
who,  because  he  had  not  yet  married  her,  was  not  a member  of 
the  preferred  class. 

That  the  document  is  an  instrument  purporting  to  be  a will,” 
within  the  meaning  of  the  last  part  of  subsec.  2 of  sec.  13G  of  the 
Insurance  Act,  must,  I think,  be  admitted;  for,  though  it  does  not 
purport  to  be  executed  in  manner  required  by  the  Wills  Act,  yet 
it  clearly  purports  to  be  an  instrument  by  which  a person  (pur- 
ports to)  makes  a disposition  of  his  property  to  take  elfect  after 
his  decease,  and  which  is  in  its  own  nature  ambulatory  and  revoc- 
able during  his  life.’^  The  words  I have  just  quoted  are  taken 
from  the  5th  American  edition  of  Jarman  on  Wills,  p.  26,  as  the 
author ^s  definition  of  a will. 

I also  agree  in  the  view  of  the  learned  Judge  below  that,  as 
an  appointment  affecting  insurance  under  the  latter  half  of  subsec. 
2 of  sec.  136,  the  document  should  be  held  to  take  effect  and  be 
operative  as  if  it  had  been  made  and  executed  immediately  prior 
to  the  death  of  the  insured,  for  I am  of  opinion  that,  like  a will, 
this  document  purports  to  declare  only  the  will  of  the  maker  at 
the  time  he  made  it  as  to  the  disposal  to  be  made  after  his  death 
of  one-half  of  his  estate,  including  insurance,  and  therefore  that 
it  is  a document  which,  according  to  its  wording  and  to  the  true 
intent  and  meaning  of  the  insured,  was  not  to  take  effect  unless 
and  until  the  insured  died. 

This  brings  me  to  a point  raised  before  us,  but  which,  owing 
bo  the  appellants  not  being  represented  on  the  hearing  in  the  Court 
below,  was  not  discussed  before  or  considered  by  the  learned 
Judge  whose  judgment  is  appealed  from. 

It  is  admitted  that  at  a time  immediately  preceding  the  death 
of  the  insured  the  mother  and  the  father  of  the  insured  were  both 
members  of  the  preferred  class:  see  sec.  134  of  the  Insurance  Act; 
from  which  it  seems  to  follow  that  at  such  time  both  policies  and 
the  proceeds  thereof  were  subject  to  the  provisions  of  secs.  139  and 
140  of  the  Insurance  Act  of  1924. 

One  of  the  provisions  of  sec.  139  is  that  the  proceeds  of  policies 
to  which  sec.  139  is  applicable  shall  not  form  part  of  the  estate  of 
the  insured,  and  the  appellants  contend  that  the  document  relied 
upon  by  the  respondent  is,  according  to  its  wording  and  according 
to  the  intention  of  the  insured  as  the  same  may  be  implied  from 
the  wording  of  the  document,  limited  in  its  operation  to  insurance 
forming  part  of  the  estate  of  the  insured. 
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In  answer  to  this  contention  the  respondent  relies  on  Re 
Baeder  and  Canadian  Order  of  Chosen  Friends,  36  O.L.R,  30; 
Re  Monkrnan  and  Canadian  Order  of  Chosen  Friends  (1918), 
12  O.L.R.  363;  Leavitt  v,  Spaidal,  45  O.L.R.  611;  and  Re  Nau- 
bert,  46  O.L.R.  210. 

The  appellants  contend  that  all  these  cases  turn  on  the  mean- 
ing and  efect  of  subsec.  5 of  sec.  171  of  the  Insurance  Act,  R.S.O. 
1914,  ch.  183,  which  was  repealed  by  the  Insurance  Act  of  1924, 
and  also  that  the  Act  of  1924  does  not  purport  to  be  a consolidation 
or  re-enactment  of  the  prior  Act,  but  is  an  Act  passed  to  bring  our 
insurance  law  into  conformity  with  the  laws  of  other  Provinces, 
and  consequently  that  the  authorities  cited  for  the  respondent 
are  not  applicable,  and  that  we  cannot,  in  interpreting  this  docu- 
ment, have  regard  to  the  provisions  of  subsec.  5 of  sec.  171  of 
R.S.O.  1914,  ch.  183,  or  the  decisions  thereon;  and  that,  in  the 
absence  of  some  such  similar  provision  in  the  Act  of  1924,  the 
Court  must  give  this  appointment  only  such  meaning  and  effect 
as  is  expressed  by  or  as  may  be  reasonably  implied  from  the  words 
thereof.  In  support  of  their  contention  that  this  document  can- 
not be  given  the  meaning  and  effect  the  respondent  claims,  the 
appellants  rely  on  the  reasoning  of  the  late  Chancellor,  Sir  John 
Boyd,  in  In  re  Cochrane,  16  O.L.R.  328,  particularly  at  pp.  333, 
334,  and  335. 

After  a careful  comparison  and  study  of  the  relevant  provisions 
of  the  Insurance  Acts  of  1914  and  1924  and  a careful  considera- 
tion of  authorities  cited,  I have  reached  the  conclusion  that  the 
decisions  relied  upon  by  the  respondent  are  of  little  value  or 
assistance  when  our  task  is  to  interpret  and  give  effect  to  the 
words  of  this  document  in  the  light  of  a new  Act  differing  materi- 
ally in  its  terms  and  provisions  from  the  Act  in  force  when  these 
decisions  were  made,  and  that  under  the  terms  of  the  new  Act  we 
are  not  enabled  or  authorised  to  give  to  the  terms  of  this  docu- 
ment a wider  or  more  extended  meaning  and  effect  than  the  words 
of  the  document,  read  in  their  grammatical  and  ordinary  meaning, 
express,  unless  the  words  when  so  read  are  ambiguous  or  lead  to  a 
result  that,  considering  the  surrounding  circumstances,  is  so  un- 
reasonable as  to  be  absurd. 

It  is  a fundamental  principle  that: — 

In  construing  wills  and  indeed  statutes,  and  all  written  in- 
struments, the  grammatical  and  ordinary  sense  of  the  words  is  to 
be  adhered  to,  unless  that  would  lead  to  some  absurdit}^  or  some 
repugnancy  or  inconsistency  with  the  rest  of  the  instrument,  in 
which  case  the  grammatical  and  ordinary  sense  ofjhe  words  may 
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be  modified,  so  as  to  avoid  that  absurdity  and  inconsistency,  but 
no  farther  per  Lord  Wensleydale  in  Grey  v.  Pearson  (1857), 
6 H.L.'C.  61,  at  p.  106. 

And  it  seems  to  me  to  follow  that  our  first  duty  is  to  construe 
the  words  of  this  document  according  to  their  grammatical  and 
ordinary  sense,  and  to  give  them  that  meaning  and  effect  unless 
the  result  leads,  in  view  of  the  surrounding  circumstances,  to 
something  so  unreasonable  as  to  be  absurd. 

It  may  be  that  the  insured  intended  to  give  the  re*spondent 
(1)  one-half  of  his  estate  and  (2)  one-half  of  his  insurance;  yet 
the  questions  remain:  (1)  Has  he  said  so?  (2)  Has  he  attempted 
to  accomplish  this  purpose  in  manner  permitted  by  the  Insurance 
Act  ? 

I think  the  answers  to  these  questions  turn  on  the  words  the 
insured  has  used,  rather  than  on  what  we  may  think  the  insured 
probably  intended  to  do  or  to  be  done. 

In  Salmon  v.  Salmon,  [1897]  A.C.  22,  at  p.  28,  Lord  Watson 


App.  Div. 
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Re  Wythe. 

Ferguson, 

.7.  A. 


said : — 


In  a Court  of  Law  or  Equity  what  the  Legislature  intended 
to  be  done  or  not  to  be  done  can  only  be  legitimately  ascertained 
from  what  it  has  chosen  to  enact,  either  in  express  words,  or  by 
reasonable  and  necessary  implication.’’ 

Read  in  their  grammatical  and  ordinary  sense,  the  words  of 
this  doeument  seem  to  me,  clearly  and  without  any  ambiguity,  to 
express  an  intention  on  the  part  of  the  insured  (1)  that  the 
respondent  shall  receive  one-half  of  his  estate  and  (2)  that  his 
insurance  shall  form  part  of  his  estate,  with  the  result  that  it  is 
necessary  for  the  determination  of  this  appeal  to  consider  the 
question:  Can  an  insured,  by  declaration  or  appointment,  make 
part  of  his  estate  the  proceeds  of  a policy  which  has  already  been 
made  payable  to  a member  of  the  preferred  class? 

I am  of  opinion  that  secs.  139  and  140  of  the  Act  make  it  clear 
that  the  insured  has  not  such  power  where,  as  here,  any  member 
of  the  preferred  class  remains;  from  which  it  follows  that  any 
attempt  by  the  insured,  if  he  so  intended,  to  give  the  respondent 
one-half  of  all  his  insurance,  by  making  all  this  part  of  his  estate, 
was,  in  respect  of  the  proceeds  of  the  two  policies  here  in  question, 
ineffective  and  abortive,  as  being  an  attempt  to  exercise  a power 
which  he  did  not  possess,  or  to  do  sometliing  in  a way  or  manner 
not  permitted  by  the  Insurance  Act. 

I would,  for  these  reasons,  allow  the  appeal. 


Magee,  J.A.,  agreed  with  Ferguson,  J.A. 

Appeal  dlKmissi'd  (Ma(;p:e  and  Eeijgu,son,  dJ.A.,  dissenting)  ■ 
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Criminal  Law — Rape — Death  Sentence — Appeal — Reduction  of  Penalty 
— Criminal  Code,  sec.  209,  Amended  by  {1021)  11  & 12  Geo.  V.  ch. 
25,  sec.  If. 

The  prisoner  was  convicted  of  rape  and  sentenced  to  death.  The  crime 
was  of  a peculiarly  brutal  character;  but  the  Court,  on  appeal  from 
the  sentence,  considered  that  circumstances — such  as  low  mentality 
and  baneful  environment — which  might  properly  have  been  brought 
to  the  attention  of  the  trial  Judge,  but  were  not,  were  sufficient  to 
warrant  a reduction  of  the  penalty  to  20  years’  imprisonment  and  20 
lashes. 

Review  of  the  legislation  regarding  the  penalty  for  rape. 

An  appeal  by  the  prisoner  from  the  sentence  of  death  imposed 
by  EishElR^  J.,  upon  conviction  of  the  appellant  for  rape. 


March  2.  The  appeal  was  heard  by  Mulock^  C.J.O.^  Magee, 
Hodgins,  Ferguson,  and  Smith,  JJ.A. 

V.  T.  Foley  and  A.  M.  LeBel^  for  the  appellant. 

Edward  Bayly,  K.C.,  for  the  Crown. 

March  14.  The  judgment  of  the  Court  was  read  by  Mulock, 
C.J.O. : — This  is  an  appeal  from  the  sentence  of  death  imposed 
upon  the  prisoner  for  the  offence  of  rape,  of  which  he  was  con- 
victed at  the  recent  Chatham  Assizes,  and  the  appeal  is  for  reduc- 
tion of  the  sentence. 

In  determining  under  what  circumstances  rape  should  be  pun- 
ishable by  death,  due  regard  should  be  had  to  the  legislation  upon 
the  subject.  Four  times  the  Parliament  of  Canada  has  consid- 
ered and  fixed  the  punishment  for  rape.  In  1869  (32  & 33  Viet, 
ch.  20,  sec.  49)  it  was  enacted  that  ^Svhosoever  commits  the  crime 
of  rape  is  guilty  of  felony,  and  shall  suffer  death  as  a felon.” 
This  section  was  amended  in  1873  (36  Viet.  ch.  50,  sec.  1)  to  read 
as  follows : Whosoever  commits  the  crime  of  rape  is  guilty  of 

felony,  and  shall  be  liable  to  suffer  death  as  a felon,  or  to  be  im- 
prisoned in  the  Penitentiary  for  life,  or  for  any  term  not  less 
than  seven  years.”  (The  remaining  part  of  the  section  deals  with 
attempts  to  commit  rape.)  In  the  Criminal  Code,  1892  (55  & 56 
Viet.  ch.  29,  sec.  267),  Pariliament  enacted  that  Every  one  who 
commits  rape  is  guilty  of  an  indictable  offence  and  liable  to  suffer 
death,  or  to  imprisonment  for  life;”  this  was  re-enacted  in  the 
same  words  in  the  Criminal  Code,  R.S.C.  1906,  ch.  146,  sec.  299; 
and  in  1921  (11  & 12  Geo.  V.  ch.  25,  sec.  4),  Parliament  amended 
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the  last  mentioned  section  by  adding  thereto  the  words  ‘‘and  to  App.  Div. 
be  whipped/^  and  the  law  to-day  is  as  set  forth  in  sec.  299  as  so 
amended.  — — 

In  the  retention  of  the  death  sentence  it  must  be  assumed  that 
Parliament  intended  that  sentence  to  be  pronounced  where^  having  MoCiatuern 
regard  to  the  circumstances  attending  the  commission  of  the  :Muiock, 
offence,  a lesser  sentence  would  be  an  inadequate  punishment,  or,  C.J.O. 

in  other  words,  that  an  extreme  ease  called  for  extreme  punish- 
ment. What  is  an  extreme  case  is  a matter  to  be  determined, 
having  due  regard  to  all  the  circumstances. 

In  the  present  case,  the  circumstances  as  disclosed  at  the  trial 
were  of  a very  brutal  character.  No  defence  was  offered  nor  was 
any  mitigating  circumstance  brought  to  the  attention  of  the  trial  • 
Judge,  nor  did  the  jury  accompany  their  verdict  of  guilty  with 
any  recommendation  of  mercy. 

On  the  motion  before  this  Court  to  reduce  the  sentence,  it 
appeared  from  affidavits  hied,  and  from  the  statements  of  counsel, 
that  there  existed  circumstances  which  should  properly  have  been 
brought  to  the  attention  of  the  trial  Judge,  but  which  were  not, 
in  order  to  enable  him  to  determine  the  appropriate  sentence. 

It  is  unnecessary  to  deal  in  detail  with  the  case  as  thus  dis- 
closed to  this  Court.  It  is  sufficient  to  observe  that  they  shewed 
that  the  prisoner  (son  of  poor  parents,  the  eldest  of  a family  of 
eleven  children  residing  in  Chatham)  was  illiterate  and  of  low 
mentality,  that  his  home  environment  had  been  marked  by  illiter- 
acy and  by  the  absence  of  secular,  religious,  or  any  other  training 
of  an  improving  character,  and  that  he,  thus  growing  up  under 
degrading  influences,  with  no  parental  guiding  hand,  acquired  an 
overmastering  thirst  for  strong  drink,  and,  when  unable  to  acquire 
wliisky,  became  addicted  to  the  use  of  other  stimulants  such  as 
“ canned  heat,^’  lemon  extract,  balsam  of  honey,  Florida  water, 
rubbing  alcohol,  and  eau  de  quinine,  and  this  practice  continued 
up  to  the  very  night  when  the  olfence  in  question  was  committed. 

Dr.  Coulter,  a physician  practising  in  Chatham  and  gaol  sur- 
geon at  Chatham,  had  known  the  prisoner  from  boyhood  and  had 
studied  his  case  when  he  was  in  gaol.  Referring  to  the  prisoner’s 
use  of  canned  heat,”  Dr.  Coulter  says : — 

“ In  this  case  the  mental  make-up  of  the  prisoner  has  been  an 
impetus  to  his  already  rapidly  developing  alcoholic  condition. 

Ilis  finer  feelings  are  blunted,  there  is  a diminution  of  the  sense 
of  responsibility,  of  duty  and  of  obligation  to  others. 

“ Further  evidence  of  the  undermining  by  this  ‘ canned  heat  ’ 
is  shewn  by  his  unreliability,  untruthfulness,  weakening  of  judg- 
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nient,  and  lack  of  self-control.  This  absence  of  self-control  and  the 
letting  down  in  the  moral  and  social  reactions  are  closely  allied 
to  the  abnormal  emotional  condition  which,  according  to  Rleuller 
again,  may  assume  great  irritability,  irresponsibility,  and  possess 
great  brutality,  as  was  demonstrated  here. 

The  moral  and  social  deviations  and  the  levdl  to  which  this 
alcoholic  sinks  depend  on  the  original  mental  make-up  and  environ- 
ment. When  individuals  who  are  by  nature  crude  and  ethically 
defective  have  their  inhibitions  removed  by  deadly  alcohol  such  as 
^ canned  heat,’  the  underlying  criminalistic  tendencies  and  brutal- 
ity appear  in  aggravated  form.  Thus,  weaklings  and  metal  defic- 
ients naturally  succumb  most  rapidly  to  pernicious  and  atrocious 
influences. 

The  foregoing,  I think,  outlines  the  prisoner’s  case^  due  to  my 
own  knowledge  of  his  family,  my  knowledge  of  the  prisoner  for 
years,  and  my  observations  of  him  at  the  Chatham  gaol  before  and 
after  his  trial.” 

It  appears  to  us  that  the  prisoner’s  dow  mentality  and  baneful 
environment,  although  not  sufficient  to  render  him  .irresponsible 
for  his  acts,  were  circumstances  which,  if  brought  to  the  attention 
of  the  trial  Judge  before  sentence,  might  have  been  regarded  by 
him  as  removing  the  case  from  the  category  of  offences  to  which 
Parliament  intended  the  death  sentence  to  apply,  and  we  therefore 
deem  it  our  duty  to  modify  the  sentence,  and,  in  lieu  of  that  pro- 
nounced, to  impose  a sentence  of  imprisonment  for  twenty  years 
and  twenty  lashes,  ten  within  six  months  and  ten  within  eighteen 
months  from  the  date  of  the  delivery  of  this  judgment. 

Sentence  reduced  accordingly . 


[APPEiLLATE  DIVISION.] 

City  of  Toronto  v.  Consumers'  Gas  Co.  of  Toronto. 

Company — Oa^  Company — Statutes  Affecting — Meaning  and  Effect  of 
— Prices  Charged  to  Customers — Locus  Standi  of  City  Corporation 
as  Plaintiff  in  Action  to  Compel  Reduction. 

This  action  was  brought  by  the  city  corporation  to  compel  the  defend- 
ant company  to  apply  certain  moneys  in  reduction  of  the  price  of 
gas  to  customers:  — 

Held  (Riddell,  J.A.,  dissenting),  that  the  plaintiff  had  no  locus  standi, 
and  the  action  was  dismissed. 

Review  and  construction  of  the  various  statutes  affecting  the  company. 

Johnston  v.  Consumers'  Gas  Co.  of  Toronto,  [1898]  A.C.  447,  ex- 
plained. 
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An  appeal  by  the  defendant  company  from  the  judgment  of 
Logiu^  J,,  at  the  trial,  in  favour  of  the  plaintiff,  the  Corporation 
of  the  City  of  Toronto,  in  an  action  to  compel  the  defendant  com- 
pany to  apply  certain  moneys  in  reduction  of  the  price  of  gas  to 
customers. 

The  following  statement  is  taken  from  the  judgment  of  Middle- 
ton,  J.A. : — 

To  understand  the  question  presented  upon  the  argument  of 
this  case  the  statutory  provisions  must  first  be  shortly  reviewed. 

The  company  was  incorporated  in  1848  (by  11  Viet.  ch.  48, 
Can.)  for  the  purpose  of  supplying  gas  to  the  inhabitants  of  Tor- 
onto, and  to  that  end  was  given  the  right  to  use  the  streets  of  the 
city  for  the  purpose  of  pipes,  etc.  The  capital  was  fixed  at  £25,000, 
with  power  to  issue  another  £25,000  if  this  was  not  found  to  be 
sufficient,  and  with  power  to  borrow  up  to  £15,000  if  the  additional 
capital  could  not  be  secured  from  subscribers.  To  prevent  exces- 
ive  charges  for  gas  supplied,  the  dividend  to  be  paid  upon  the  stock 
was  limited  to  10  per  cent. 

In  1853  the  company  was  given  power  to  supply  gas  in  the 
territory  surrounding  the  city. 

In  1855  the  company  was  empowered  to  issue  £50,000  further 
stock  and  to  borrow  £50,000. 

In  1873  the  company  was  empowered  to  issue  $500,000  new 
stock  to  be  issued  to  stockholders  pro  rata  at  par.  If  not  taken 
up,  it  was  to  be  sold  to  the  public. 

In  1887  the  company  sought  power  to  increase  its  capital  stock 
so  that  it  might  be  enabled  to  meet  the  requirements  of  the  rapidly 
increasing  population  of  the  City  of  Toronto  (see  the  preamble 
of  the  Act,  50  Viet.  ch.  85  (Ont.) ) Power  Avas  granted  to  increase 
the  stock  to  $2,000,000  to  be  issued  in  such  parcels  as  might  be 
determined,  to  be  sold  by  auction,  and  all  surplus  realised  over 
the  par  value  of  the  shares  so  sold  shall  be  added  to  the  rest  or 
reserve  fund  of  the  company,  until  the  same  shall  be  equal  to  one- 
half  of  the  paid-up  capital  stock  of  the  company,  the  true  intent 
and  meaning  being  that  the  company  may  at  all  times  have  and 
maintain  a rest  or  reserve  fund  equal  to,  but  not  exceeding,  one- 
half  of  the  then  paid-up  capital  of  the  company.’’  This  fund  may 
be  invested  in  debentures,  etc. 

Section  6 provides  for  the  creation  of  another  fund  out  of  the 
eoA'nings  of  the  company,  to  be  called  the  plant  and  buildings 
renewal  fund” — and  which  for  convenience  I shall  call  the 
renewal  fund” — by  placing  to  its  credit  5 per  cent,  annually  of  the 
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value  of  the  plant  and  buildings,  against  which  are  to  be  charged 
‘‘  usual  and  ordinary  renewals  and  repairs.’’ 

Section  5 creates  a third  fund,  the  “ special  surplus  account,” 
to  which  is  to  be  carried  ''  any  surplus  of  net  profit,  from  any 
source  whatever,  including  premiums  on  sales  of  stock,”  after  the 
rest  or  reserve  fund  has  been  established  and  maintained  and  after 
payment  of  the  directors’  fees,  not  to  exceed  $9,000  in  aill,  and  after 
payment  of  the  dividend,  not  to  exceed  10  per  cent.,  and  after 
providing  for  the  renewal  fund.  'LAnd  whenever  the  amount  of 
such  surplus  is  equal  to  five  cents  per  thousand  cubic  feet  on  the 
quantity  of  gas  sold  during  the  preceding  year,  the  price  of  gas 
shall  be  reduced  for  the  then  current  year,  at  least  five  cents  per 
thousand  cubic  feet  to  all  consumers.” 


This  is  supplemented  by  sec.  8,  which  enables  the  company  to 
draw  upon  the  rest  or  reserve  in  any  year  in  which  the  net  profits 
of  the  company  from  all  sources  are  not  sufficient  to  meet  its 
requirements  for  paying  the  directors  paying  the  dividend,  and 
for  the  renewal  fund,  but  the  rest  and  reserve  fund  shall  not  be 
otherwise  drawn  upon. 

In  1904,  for  similar  reasons  (see  preamble),  the  company  decided 
to  issue  $1,500,000  stock,  and  leave  was  granted  to  issue  this  in 
parcels  if  this  were  deemed  prudent,  upon  the  terms  that  the  stock 
be  sold  at  auction.  Section  5 of  the  Act  (4  Edw.  VII.  ch.  98)  pro- 
vides that  all  surplus  over  par  shall  be  added  to  the  rest  or  reserve 
fund  of  the  company,  and  the  limit,  as  heretofore  authorised,  of  the 
said  rest  or  reserve  fund  shall  be  enlarged  by  the  amount  of  such 
surplus  and  no  more ; the  true  intent  and  meaning  being  that  the 
company  may  at  all  times  have  and  maintain  a rest  or  reserve  fund 
equal  to,  but  not  exceeding,  the  amount  of  one-half  of  the  then  paid- 
up  capital  stock  of  the  company  for  the  first  $2,000,000  of  the  said 
capital  stock,  together  with  the  amount  of  the  surplus  realised  over 
the  par  value  of  all  shares  then  sold  out  of  the  $1,500,000  capital 
stock  by  this  Act  authorised.”  This  is  supplemented  by  the  pro- 
visions found  in  sec.  7,  which  after  referring  to  the  Act  of  1887, 
enacts  that  all  the  provisions  of  the  last  mentioned  Act  are  con- 
firmed and  are  declared  to  apply  in  every  respect  to  the  additional 
capital  stock  and  increased  rest  or  reserve  fund  hereby  authorised 
and  the  same  are  to  be  read  with  this  Act.” 


This  is  all  the  legislation. 

By  supplementary  letters  patent  issued  on  the  9th  December, 
1921,  power  was  given  to  issue  additional  share  capital,  bringing 
the  total  to  $12,000,000.  These  letters  patent  contain  no  restric- 
tions and  the  company  has  assumed  to  treat  the  whole  amount 
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received  by  it  for  the  issue  of  stock  under  them  as  funds  available  V,yil. 
for  the  general  purposes  of  the  company  and  has  used  the  money 
received  for  the  construction  of  new  works  and  plant. 

Exhibit  3 sheAvs  the  premiums  received : 

Under  Act  of  1887  $ 843,009.86 

Under  Act  of  1904  $1,420,489.10 

Under  supplementary  letters 
Sales  made  before  action 
Money  paid  in  before  action  $3,068,445.85 
Money  paid  in  since  action  $1,007,128.00 
No  premiums  were  received  on  earlier  stock  sales.  All  the 
premiums  received  have  been  carried  to  the  credit  of  a special 
account,  and  no  part  of  such  premiums  has  been  transferred  to  the 
special  surplus  account  for  the  reduction  of  the  price  of  gas.  This 
special  account  is  in  reality  part  of  the  rest  or  reserve  account,  and 
the  company  is  content  that  it  should  be  so  treated.  The  company 
has  not  transferred  to  the  renewal  and  repair  account  the  full 
amount  mentioned  in  the  statute,  and  this  difference  amounts  to 
$418,084.01. 

By  the  judgment  in  review,  it  is  declared  that  the  limit  author- 
ised by  law  of  the  rest  or  reserve  fund  is  $2,420,089.10,  and  that 
all  other  net  profit  from  any  source,  including  premiums  on  sales 
of  stock  after  the  deduction  permitted  by  law,  must  be  carried  to 
the  special  surplus  account.  It  is  then  declared  that  the  rest  or 
reserve  account  stands  at  the  date  of  the  judgment  (18th  Septem- 
ber, 1926)  at  $6,496,062.95.  It  is  then  declared  that  the  company 
has  failed  to  place  to  the  credit  of  the  renewal  fund  the  sum  of 
$418,084.01.  The  operative  part  of  the  judgment  then  directs  the 
company  to  place  this  sum  to  the  credit  of  the  renewal  fund  and 
the  balance  of  the  excess  improperly  to  the  credit  of  the  rest 
account  over  the  permitted  amount  to  the  credit  of  the  special 
surplus  account.  The  judgment  stops  there,  and  does  not  make 
any  declaration  as  to  the  consequences  of  this  transfer,  and  counsel 
for  the  plaintiff  corporation  declined  to  discuss  this  question.  I 
presume  it  will  be  contended  that  “ the  price  of  gas  shall  be 
reduced  for  the  then  current  year,’^  1926,  at  least  5 cents  per 
thousand  cubic  feet  to  all  consumers,’^  under  sec.  7 of  the  Act  of 
1887. 


January  13,  14,  and  24.  The  appeal  Avas  heard  by  Latchford, 
C.J.,  Riddell,  Middleton,  and  Orde,  JJ.A. 

ir.  N.  Tilleif,  K.C.,  A.  M.  Steirarf,  K.C.,  and  W.  B.  MilUken, 
K.C.,  for  the  defendant  company,  the  appellant.  The  argument 
divides  itself  into  three  branches:  first  tlie  interpretation  of  the 
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statutes  dealing  with  the  Consumers’  Gas  Company ; secondly,  the 
question  whether  the  city  corporation  was  not  estopped  by  its 
standing-by  and  its  laches  from  claiming  any  relief;  and,  thirdly, 
the  question  of  the  locus  standi  of  the  city  corporation  to  bring 
the  action.  Dealing  first  with  the  meaning  of  the  statutes,  sec.  7 of 
the  Act  of  1887,  50  Viet.  ch.  85  (Ont.),  directed  any  surplus 
of  net  profit,  from  any  source  whatever,”  to  be  placed  to  the  special 
account  and  applied  to  reduce  the  price  of  gas  for  the  then  cur- 
rent year.”  Following  the  words  first  quoted  came  the  phrase  upon 
the  interpretation  of  which  the  decision  in  the  case  at  bar  would 
largely  depend,  namely,  '^including  premiums  on  sales  of  stock, 
after  the  rest  or  reserve  fund  shall  have  been  established  and  main- 
tained as  aforesaid.”  It  is  the  profit  derived  from  the  use  of  the 
premium  on  the  sold  stock  which  has  to  go  into  the  special  surplus 
account,”  not  the  premium  itself.  The  company  could  place  this 
premium  in  an  account  other  than  the  special  surplus  account  and 
other  than  the  rest  or  reserve  fund,  because  the  company  w^as  not 
prevented  from  having  other  reserves.  And  so  the  premium  itself 
need  not  go  in  reduction  of  the  price  of  gas.  On  the  question  of 
standing-by,  counsel  submitted  that  the  city  corporation  held 
shares  in  the  company,  was  represented  on  the  board  of  directors  by 
the  mayor,  was  also  represented  at  the  company’s  audits,  and  knew 
the  manner  in  which  the  company  was  disposing  of  its  moneys 
always,  but  made  no  protest.  It  was  too  late  now  to  complain. 
Counsel  also  denied  the  right  of  the  city  corporation  to  sue : it  was 
a statutory  body,  formed  for  limited  purposes.  It  was  not  the 
public,  nor  did  it  represent  the  Crown.  Though  a customer  of 
the  company,  it  could  not  sue  in  that  capacity:  Jolmston  v.  Con- 
sumers' Gas  Co.  of  Toronto,  [1898]  A.C.  447. 

G.  R.  Geary  K.C.,  and  IF.  G.  Angus,  for  the  plaintiff  corpora- 
tion, the  respondents,  contended  that  the  premiums  referred  to  in 
Bee.  7 of  the  Act  of  1887  (not  merely  the  profit  derivable  from  the 
use  of  this  premium)  was  made  a profit  which  must  be  placed  in 
the  special  surplus  account  and  applied  to  reduce  the  price  of  gas. 
There  had  been  no  laches  or  acquiescence  on  the  part  of  the  plain- 
tiff corporation.  It  had  a special  interest  sufficient  to  give  it  a 
right  of  action:  Craies’  Statute  Law,  3rd  ed.,  pp.  207-11;  Atldnso7i 
V.  Newcastle  and  Gateshead  Waterworhs  Co.  (1877),  2 Ex.  D. 
441;  Countess  of  Rothes  v.  Kirkcaldy  (1882),  7 App.  Cas.  6'94, 
at  p.  707;  Aiton  v.  Stephen  (1876),  1 App.  Gas.  456,  at  p.  462; 
Herron  v.  Rathmines  and  Rathgar  Improvement  Commissioners, 
11892]  A.C.  498;  London  and  South.  Western  Railway  Co.  v. 
Floiver  (1875),  1 C.P.D.  77,  at  p.  85  ; Davis  & Sons  Ltd.  v.  Taff 
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Vale  Railway  Co.,  [1895]  A.C.  542,  at  pp.  552-9;  Town  of  Guelph 
V.  Canada  Co.  (1853),  4 Gr.  632;  Devonport  Corporation  v.  Tozer, 
[1903]  1 Ch.  759;  Boyce  v.  Paddington  Borough  Council,  [1903] 
1 Ch.  109,  [1903]  2 Cli.  556;  Paddington  Corporation  v.  Attorney- 
General,  [1906]  A.C.  1;  Toronto  Electric  Light  Go.  v.  City  of 
Toronto  (1915),  33  O.L.il.  267,  [1917]  A.C.  84,  at  p.  99.  The 
various  statutes  dealing  with  the  defendant  company  constituted  a 
legislative  bargain  under  which  the  city  corporation  had  the  right 
to  bring  the  present  action  to  compel  the  performance  by  the  com- 
pany of  its  statutory  duties:  Johnston  v.  Consumers’  Gas  Co.  of 
Toronto,  [1898]  A.C.  447,  at  p.  455;  Milnes  Mayor  etc.  of  Hud- 
dersfield (1886),  11  App.  Cas.  511,  at  p.  523. 

Tilley,  K.C.,  in  reply,  referred  to  In  re  Hoare  cO  Co.  Limited 
and  Reduced,  [1904]  2 Ch.  208. 

March  14.  Middleton,  J.A.  (after  setting  out  the  facts  as 
above)  : — I find  it  exceedingly  difficult  to  determine  the  intention 
of  the  Legislature.  It  may  be  taken  for  granted  that  the  underly- 
ing motive  was  to  secure  the  sale  of  gas  at  a price  that  would  allow 
only  a reasonable  profit.  The  original  Act  seems  to  have  been 
framed  upon  the  idea  that  the  limiting  of  the  dividends  to  10  per 
cent,  upon  the  capital  invested  would  secure  this  result,  but  it 
seems  to  have  been  later  thought  that  there  was  danger  of  this 
object  being  defeated  by  the  accumulation  of  large  reserve  funds, 
so  a limit  was  placed  on  these  funds  by  the  Acts  of  1887  and  1904. 
These  Acts  limited  the  rest  or  reserve  fund  and  the  plant  renewal 
fund,  the  one  by  placing  a limit  fixed  with  relation  to  the  amount 
of  paid-up  capital  from  time  to  time,  the  other  by  making  the 
annual  credit  to  the  account  5 per  cent,  of  the  value  at  which  the 
plant  and  buildings  stood  in  the  books  of  the  company.  The 
excess  profit  arising  from  the  sale  of  gas  would,  if  this  were  all 
that  had  to  be  considered,  represent  a price  charged  beyond 
cost  and  the  limited  profit,  and  logically  enough  this  was  to  be 
carried  to  a speciail  account,  and  when  this  shewed  a sum  equal  to 
five  cents  per  thousand  on  the  gas  sold  the  price  of  gas  to  drop 
five  cents  per  thousand  for  that  year,  presumably  to  be  restored  to 
the  level  of  cost  and  the  permitted  profit  as  soon  as  this  accumu- 
lated surplus  profit  has  been  divided.  This  scheme  makes  no  pro- 
vision for  the  expansion  of  the  existing  plant  and  works  or  the 
establishing  of  new  auxiliary  plant,  manifestly  necessary  in  view 
of  the  growth  of  the  city  shewn  by  the  recitals  in  all  the  supple- 
mentary Acts. 

In  a handbook  published  by  the  city  corporation  the  popula- 
tion is  given  as  follows: — 
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1854  38,480 

1884  105,211 

1894  167,053 

1904  .... , 226,045 

1924  542,187 


The  only  way  by  which  the  company  could  increase  its  build- 
ings and  plant,  to  cope  with  the  increased  demands  incident  to  this 
growth,  was  by  the  increase  of  its  capital  stock,  and  so  we  find 
a growth — omitting  details  of  the  earlier  years : — 


Prior  to  1887  

Under  Act  of  1887  

Under  Act  of  1904  ........ 

Under  letters  patent  of  1909 
Under  letters  patent  of  1921  . 


Total. 

1,0(>0,000 

1,000,000 

1,000,000 

2,000,000 

1,500,000 

3,500,000 

2,500,000 

6,000,000 

6,000,000 

12,000,000 

Had  all  this  stock  been  issued  at  par,  the  situation  would  still 
be  simple,  but  as  time  W’ent  on  10  per  cent.,  which  hi  1848  was  the 
normal  yield  upon  an  industrial  investment,  particularly  when  of 
an  experimental  nature,  became  a large  yield  upon  the  stock  of  an 
established  and  prosperous  industry,  and  the  stock  upon  which 
such  a dividend  was  assured  became  saleable  at  a premium.  In  all 
the  statutes  permitting  the  issue  of  new  stock,  precautions  are 
taken  to  see  that  the  premium  on  the  new  stock  goes  to  the  com- 
pany and  not  to  the  shareholder,  and  it  is  this  premium  which  is 
now  the  bone  of  .contention  in  this  action. 


The  plaintiff^s  contention  is  that  the  premium  is  by  the  statutes 
made  a profit  which  should  be  applied  to  reduce  the  price  of  gas. 
The  company,  on  the  other  hand,  contends  that  this  premium  is  in 
no  sense  a profit,  but  is  a capital  contribution  and  should  be 
treated  as  capital  and  should  be  carried  in  some  capital  account. 
The  question  must  be  solved  by  the  terms  of  the  statutes,  but  it  is 
not  amiss  to  consider  the  matter  for  a moment  from  its  theoretical 
aspect  so  as  to  appreciate  the  real  meaning  of  the  contention,  and 
of  that  which  it  is  supposed  the  Legislature  intended. 

When  stock  is  sold  at  a premium  the  premium  represents  in 
part  a contribution  in  the  nature  of  capital  to  place  the  new  share- 
holder in  a position  of  equality  with  the  old  shareholder.  When 
a company  has  not  only  its  subscribed  capital  intact  but  has 
accumulated  assets  worth  50  per  cent,  more  than  its  subscribed 
capital,  a new  shareholder  cannot  expect  to  buy  in  and  become  a 
shareholder  for  less  than  a 50  per  cent,  premium.  The  premium 
is  in  no  sense  an  earning  of  the  company  or  profit,  it  is  a capital 
contribution.  AVhen  the  company  has  an  abnormal  earning  capac- 
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ity,  a new  shareholder  may,  because  he  is  willing  to  do  so,  pay  more 
than  the  stock  is  really  worth,  if  regard  is  had  to  the  assets  merely, 
to  share  in  the  future  earnings.  This  contribution  is  again  in  the 
nature  of  capital,  it  is  in  no  sense  an  earning  or  profit  of  the  com- 
pany. It  is  a payment  to  the  company  to  be  permitted  to  share 
in  the  intangible  assets,  its  future  earning  capacity.  This  future 
earning  capacity  is  the  right  to  charge  such  a price  for  gas  as  will 
yields  a profit  of  10  per  cent,  on  the  capita!!  stock — some  might  call 
it  a franchise.  What  the  statute  was  aimed  at  was  not  the  right 
to  charge  this  profit,  but  the  intention  was  to  prevent  the  charg- 
ing of  a greater  profit. 

If  the  defendant  is  right  in  its  contention,  when  capital  stock 
of  the  company  is  sold  to  meet  the  cost  of  the  expansion  of  the 
works  and  plant  to  meet  the  needs  of  a population  more  than  ten 
times  as  great  as  at  the  date  of  the  incorporation,  the  whole  price, 
including  the  premium  received,  must  be  applied  to  meet  this  cost, 
and  upon  this  price,  including  premium,  the  dividend  to  be  paid 
will  be  computed  upon  the  par  value  only.  To  illustrate : the  stock, 
$500,000  par,  sold  in  April,  1910,  realised  $999,'964.35,  almost  a 
premium  of  100  per  cent.,  so  that  on  the  million  dollars  put  into 
the  undertaking  the  company  will  pay  only  5 per  cent.,  and  the 
consumers  of  gas  will  benefit  because  the  interest  will  be  small. 
If  the  contention  of  the  city  is  right,  the  $499,964.35  should  have 
been  applied  in  reducing  the  price  of  gas  in  1910  or  1911,  and  if 
the  company  really  required  to  spend  a million  dollars,  and  not 
half  a million,  it  should  have  issued  further  stock,  and  any  premium 
on  it  would  have  then  given  a further  temporary  reduction  in  the 
price  of  gas,  but  all  the  consumers  of  gas  after  1910  would  have  had 
to  pay,  as  permitted  profit,  $100,000  per  annum  by  way  of  divi- 
dend instead  of  $50,000. 

It  follows  from  the  present  contention  of  the  plaintiff  that  the 
$3,657,489.84,  which  the  judgment  finds  is  the  accumulation  im- 
properly invested  in  new  works,  must  in  some  way  be  raised  by  the 
company,  and  this  amount  must,  in  some  as  yet  undefined  way,  be 
applied  in  reduction  of  the  price  of  gas  in  the  future  or  to  refund 
overpayments  made  by  consumers  in  the  past.  If  this  is  done  by 
the  sale  of  stock,  and  par  alone  can  be  used,  10  per  cent,  on  this 
amount  must  be  forever  added  to  the  cost  of  gas.  We  must  con- 
strue the  words  used  by  the  Legislature  as  they  stand  and  give 
effect  to  them,  but  I think  the  result  must  be  kept  in  mind  as  we 
seek  to  ascertain  the  intention,  if  the  words  are  in  any  way 
ambiguous. 

In  the  first  place,  I am  clear  that  the  judgment  goes  alto- 
gether too  far.  The  Act  of  1887  speaks  only  of  the  situation  as 
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of  its  date,  and  the  references  to  stock  and  premiums  in  this  Act  are 
to  the  stock  and  premiums  then  authorised.  It  has  no  reference 
to  stock  which  might  be  authorised  by  any  subsequent  Act  or  the 
premium  upon  it.  The  same  reasoning  applies  to  the  Act  of  1904, 
, and  the  wording  of  this  Act  makes  it  plain  that  the  Legislature 
tlien  thought  that  the  Act  of  1887  had  no  prospective  effect  such 
as  now  contended  for. 

The  permitted  reserve  under  the  Act  of  1887  was  half  of  the 
capitail,  i.e.,  $1,000,000,  and  under  the  Act  of  1904  there  was  per- 
mitted to  be  added  to  this  the  whole  premium  on  the  $1,500,000 
authorised  by  that  Act,  which  from  exhibit  3 I take  to  be  $1,420,- 
489.10  or  $2,420,489.10,  and,  as  from  exhibit  8 this  is  the  precise 
amount  of  the  reserve  fund  in  1909,  when  the  new  and  unrestricted 
letters  patent  were  issued,  I cannot  see  that  there  was  any  infringe- 
ment of  the  statute,  even  on  the  plaintiff’s  construction  of  the 
statute,  and  this  seems  to  have  been  the  view  of  the  trial  Judge. 

I am,  however,  of  the  opinion  that  the  statute  is  capable  of  a 
meaning  quite  different  from  that  contended  for  by  the  city  cor- 
poration. The  statute  (sec.  4 of  1887)  contemplates  a rest  or 
reserve  fund  to  be  invested  and  not  to  be  used  for  construction 
purposes,  and  there  is  nothing  to  prevent  the  premium,  over  and 
above  the  amount  which  must  be  put  in  the  reserve  fund,  from 
being  used  for  expansion.  This  rest  or  reserve  fund  is  (by  sec.  8) 
to  be  kept  sacred ; it  may  be  drawn  upon  if  the  profits  for  any  year 
are  not  enough  to  pay  the  salaries  of  the  officers  and  the  dividends 
and  the  amount  to  be  placed  to  the  renewal  fund,  but  shall  not 
be  otherwise  dravm  upon.^’ 

What  sec.  7 directs  to  be  placed  to  the  special  account  and 
applied  to  reduce  the  price  of  gas  for  the  then  current  year  ’’  is 
any  surplus  of  net  profit  from  any  source  whatever,’^  and  then 
follow  the  words  which  are  at  the  root  of  this  litigation,  “ includ- 
ing premiums  on  sales  of  stock  after  the  rest  or  reserve  fund  shall 
have  been  established  and  maintained  as  aforesaid.’^  The  interpre- 
tation placed  upon  these  words  by  the  city  is  that  the  surplus  from 
the  premium  on  stock,  after  the  reserve  fund  has  been  established, 
is  declared  to  be  part  of  the  net  profits  of  the  company  for  the 
year.  I cannot  agree,  in  view  of  the  serious  consequences  that  flow 
from  this  construction,  disastrous  alike  to  the  company  and  to  the 
consumers  of  gas.  1 would  rather  treat  as  the  dominating  words 
in  the  clause  net  profits/’  and  read  together  the  words  from 
any  source  whatever  including  premium  on  sales  of  stock,""’  and 
treat  the  section  as  only  applicable  to  profits.  It  falls  far  short  of 
directing  distribution  of  the  sum  produced  by  the  contributions  of 
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the  new  shareholders  to  tlie  capital  of  the  company  among  the  con- 
sumers of  the  gas. 

I have  discussed  first  the  statutes  and  their  meaning  and  oper- 
ation, but  there  are  other  matters  which  must  be  dealt  with  and 
logically  should  have  been  dealt  with  in  the  first  place,  but  these 
are  more  readily  discussed  now  that  the  nature  of  the  dispute  has 
been  explained. 

What  locus  standi  has  the  city  corporation  to  sue  ? The  state- 
ment of  claim  ignores  this,  and  begins  with  the  bald  statement. 
The  plaintiff  is  a municipal  corporation/^  and  then  plunges  into 
a recital  of  the  statutes  in  question  and  an  outline  of  the  matters 
complained  of,  without  shewing  how  the  plaintiff  is  concerned. 
In  the  recital  of  the  statutes  it  is  said  that  the  gas  mains  are  laid 
on  the  streets  of  Toronto  and  the  gas  is  supplied  to  the  citizens. 
It  is  not  said  that  it  holds  shares  or  that  it  uses  gas,  and  the  action 
is  not  on  behalf  of  any  class  or  persons. 

It  was  said  in  answer  to  this  that  the  Act  of  the  Legislature 
constituted  some  kind  of  a legislative  contract  between  the-  city 
and  the  company.  Some  such  language  has  been  used  with  refer- 
ence to  private  Acts  of  a certain  type.  Here  the  fundamental  Acts 
are  public  Acts.  See  sec.  28  of  the  Act  of  1848 ; sec.  5 of  the  amend- 
ing Act  of  1853 ; and  sec.  7 of  the  amending  Act  of  1855.  The 
later  Acts  of  1887  and  1904  do  not  contain  any  similar  statement, 
but,  being  in  the  nature  of  amendments  to  public  Acts,  must  be 
regarded  as  public  Acts. 

Quite  apart  from  this,  the  argument,  it  seems  to  me,  has  no 
foundation.  A private  Act  may  give  to  one  a right  against  another, 
and  this  may  be  described  as  a quasi-contractual  right  arising  on 
the  statute,  but  here,  from  beginning  to  end,  this  statute  gives  no 
right  to  the  city  with  respect  to  the  matters  in  dispute.  Right  is 
given  to  the  city  as  to  the  audit,  and  this  may  fall  within  the  class 
of  rights  given  by  statute  that  can  be  enforced  on  some  such  theory, 
but  no  dispute  exists  as  to  this. 

In  the  case  of  Johnston  v.  Consumers’  Gas  Co.  of  Toronto, 
1 1898]  A.'C.  447,  the  Privy  'Council  held  that  an  action  would  not 
lie  by  a customer  on  behalf  of  himself  and  all  other  customers  for 
very  similar  relief  to  that  now  sought.  There  it  was  indicated 
that  relief  might  bo  obtained  in  proper  proceedings,  but  I do  not 
read  what  was  then  said  as  shewing  that  the  city  might  itself 
maintain  an  action.  The  action,  it  seems  to  me,  must  fail  because 
the  plaintiff  has  no  locus  standi  It  is  a statutory  body,  formed 
for  certain  limited  ])urposes  and  having  administrative  powers; 
its  council  is  given  wide  though  limited  legislative  ])ower,  but  it 
23 — 60  o.L  R. 
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is  not  the  public  nor  does  it  represent  the  public  nor  does  it  replace 
the  Crown  in  any  way. 

The  action  is  a singular  one  in  many  ways.  The  judgment 
deals  with  matters  between  the  defendant  company  and  its  cus- 
tomers. It,  in  effect,  declares  that  from  time  to  time  excessive  rates 
have  been  charged  by  the  defendant  to  its  customers  and  have  been 
paid  by  them.  The  judgment  directs  certain  bookkeeping  entries 
to  be  made,  and  ends  there.  No  right  in  the  plaintiff  is  found  or 
declared  and  no  relief  is  given  to  the  plaintiff.  There  are  declar- 
ations as  to  what  the  defendant  was  bound  to  do  in  the  operations 
and  in  the  keeping  of  the  books,  and  the  defendant  is  directed  to 
make  new  entries  which,  if  the  opinion  of  the  trial  Judge  is  right, 
ought  to  have  been  made  long  ago;  the  prices  of  gas  charged  to 
those  who  bought  and  paid  for  it  long  ago  appear  to  be  too  high, 
but  no  direction  is  made  for  any  inquiry  as  to  this  or  for  any 
refund  to  such  customers.  They  are  not  complaining  or  seeking  a 
refund.  Did  they  do  so,  the  decision  in  the  Johnston  case  would 
be  one  answer  and  the  Statute  of  Limitations  would  supply  an- 
other. The  whole  scheme  of  the  action  seems  to  me  to  be  wrong 
and  misconceived. 

The  city  corporation  held  shares  in  the  company  and  was  rep- 
resented at  its  audits  as  permitted  by  the  statutes.  The  city 
council  knew  the  situation  during  the  years  from  1887  to  1926, 
and  stood  by.  Had  any  such  contention  as  that  now  made  been 
put  forward,  the  attention  of  the  Legislature  would,  no  doubt, 
have  been  drawn  to  it  and  the  statute  would  have  been  made  plain. 
If  the  city  corporation  was  otherwise  entitled,  laches  and  acquiesc- 
ence would  be  an  answer. 

There  is  an  inherent  unfairness  in  an  attempt  to  reduce  the 
price  of  gas  to  consumers  in  1926  to  a sum  far  below  cost  by 
applying  on  the  price  of  that  year  part  of  the  price  said  to  have 
been  unduly  exacted  from  the  customers  of  the  preceding  forty 
years,  particularly  when  the  result  will  be  to  increase  unduly  the 
price  for  all  future  time. 

I would  sum  up  my  conclusions  in  more  logical  order  thus : — 

(1)  The  plaintiff  has  no  locus  standi  to  maintain  this  action. 

(2)  An  action  such  as  this,  in  which  mere  declarations  as  to 
matters  which  do  not  concern  the  plaintiff  as  a corporation,  but 
the  consumer  of  gas  only,  and  in  which  relief  is  not  and  cannot 
be  awarded  to  those  concerned,  is  misconceived,  })articularly  as  any 
remedy  by  those  who  have  paid  too  much  for  gas  (if  that  is  the 
fact)  is  barred  by  the  Statute  of  Limitations. 

(3)  Laches  and  acquiescence  are  a bar  to  any  remedy. 
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(4)  The  statutes  of  1887  and  1904  only  apply  to  the  premium 
on  stock  issued  under  the  Acts  of  1887  and  1904. 

(5)  The  company  has  complied  with  these  statutes^  as  found 
by  the  trial  Judge. 

(6)  If  the  statutes  of  1887  and  1904  apply  to  the  issue  of 
stock  under  the  letters  patent  of  1909  and  1921  (in  my  opinion 
they  do  not),  then  these  statutes  do  not  require  that  the  premium 
received  from  shareholders  on  the  purchase  of  stock  shall  be  applied 
to  the  reduction  of  the  price  of  gas. 

The  appeal  should  be  allowed  and  the  action  should  be  dis- 
missed. 

Oede,  J.A.  : — The  judgment  of  my  brother  Middleton  reviews 
the  relevant  legislation  with  sufficient  fulness  to  render  it  unneces- 
sary to  repeat  it. 

This  action  can  be,  and  in  my  opinion  ought  to  be,  disposed  of 
upon  the  sole  ground  that,  assuming  all  the  allegations  in  the 
statement  of  claim  to  be  true,  and  that  as  a matter  of  law  the 
defendant  has  not  complied  with  the  requirements  of  the  statutes 
in  question  in  respect  of  its  rest  and  reserve  fund  and  of  the  special 
surplus  account,  the  plaintitf  does  not  allege  and  has  not  shewn 
any  right  in  itself  as  a municipal  corporation,  either  conferred 
by  statute  or  existing  at  common  law,  as  plaintiff  in  an  action,  to 
obtain  a declaratory  judgment  of  the  nature  here  sought. 

Any  argument  based  upon  the  fact  that  the  plaintiff  is  a share- 
holder in  the  defendant  company  is  met  by  the  answer  that  nowhere 
in  its  pleadings  is  that  fact  alleged  or  any  claim  for  relief  put  upon 
any  such  basis.  And  any  argument  based  upon  the  fact  that  the 
plaintiff  is  also  a large  consumer  of  gas  as  a customer  of  the  defend- 
ant is  met  by  the  same  answer  and  also  by  the  judgment  of  the 
Judicial  Committee  in  Johnston  v.  Conswners'  Gas  Co.  of  Toronto, 
[1898]  A.C.  447. 

The  statement  of  claim  is  indeed  remarkably  silent  as  to  the 
status  of  the  plaintiff.  Paragraph  1 alleges  that  the  plaintiff  is  a 
municipal  corporation,  that  the  defendant  company  was  incorpor- 
ated for  the  purpose  of  supplying  the  City  of  Toronto  with  gas 
in  greater  quantities,  of  better  quality,  and  at  a cheaper  rate  than 
theretofore  supplied,  and  was  authorised  to  lay  mai'iis  in  the  high- 
ways of  the  City  of  Toronto.  Put  nowhere  else  in  the  statement 
of  claim  is  the  plaintiff  mentioned.  There  is  no  allegation  that 
the  plaintiff  as  a municipal  corporation  is  injured  or  damnified  or 
in  any  way  affected  by  the  alleged  failure  of  the  defendant  to  per- 
form its  statutory  duties. 
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Counsel  for  the  city  urge  that  the  original  Act  incorporating 
the  defendant  company  and  the  'later  Acts  extending  its  powers  or 
increasing  its  authorised  capital  stock  all  constituted  a legislative 
bargain,  or  a series  of  legislative  bargains,  whereby  the  city  as  a 
municipal  corporation  acquired  the  right  to  compel  the  perform- 
ance by  the  company  of  its  statutory  duties,  and  that  that  right 
can  be  enforced  by  means  of  an  action  like  the  present  one.  And 
they  rely  chiefly  upon  the  following  passage  from  the  judgment  of 
Lord  Macnaghten  in  the  Johnston  case,  supra,  at  p.  455: — 

What,  then,  was  the  intention  of  the  Legislature  ? What 
security  was  provided  to  ensure  observance  of  the  statutory  require- 
ments? The  answer  is  to  be  found  in  sec.  9.  The  gas  company 
was  originally  established  with  the  assent  of  the  corporation.  The 
corporation  were  large  customers,  if  not  the  largest  customers,  of 
the  company.  The  ratepayers,  therefore,  were  interested  in  keep- 
ing down  the  price  of  gas.  On  behalf  of  their  constituents,  and 
on  behalf  of  the  public,  the  corporation  came  forward  to  oppose 
the  bill  of  1887.  They  procured  the  insertion  of  clauses  designed 
to  cheapen  the  supply  of  gas.  They  obtained  authority  to  check 
the  company’s  accounts.  They  were  given  the  fullest  poAver  of 
investigation.  If  they  should  find  the  company  Avilfully  disobey- 
ing the  Act  of  Parliament  they  certainly  would  have  no  difficulty 
in  compelling  obedience  by  process  of  law.  To  them,  and  not  to 
every  individual  customer  who  may  fancy  himse'lf  aggrieved.  Par- 
liament has  confided  the  duty  of  seeing  that  the  Act  is  obeyed.” 
The  city  has  assumed  that  this  constitutes  a deliberate  ruling 
by  the  Judicial  Committee  that  where  Johnston  had  failed  because 
of  his  lack  of  status,  the  city  corporation  might  have  succeeded  had 
it  been  plaintiff.  But  it  is  clear  to  me  that  Lord  Macnaghten 
meant  nothing  of  the  kind.  Tlie  question  of  the  city’s  right  to 
enforce  the  provisions  of  the  Acts  by  action  was  not  involved,  and 
the  Judicial  Committee  would  neA^er  have  attempted  in  an  action 
in  Avhich  the  city  Avas  not  a party  to  lay  doAvn  any  ru'ling  as  to 
hoAV  the  city  should  proceed.  Stress  is  laid  upon  the  safeguard 
wliich  the  Legislature  provided  for  the  protection  of  the  consum- 
ers by  conferring  upon  the  city  the  poAA'er  to  audit  the  company’s 
accounts.  P>ut  it  does  not  folloAv  from  the  expression  of  an  opinion 
that,  if  tlie  city  should  find  the  company  Avilfully  disobeying  the 
Act,  it  Avould  have  no  difficulty  in  compelling  obedience  by  pro- 
cess of  laAA’-,  that  Lord  i\racnaghten  intended  that  the  process  he  had 
in  mind  was  an  action  by  the  city.  It  is  doubtful  if  he  AA'as  think- 
ing of  the  particular  method  of  procedure  at  all.  What  he  did 
liave  in  mind,  and  I do  not  think  his  language  can  be  strained 
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beyond  this  point,  was  that  the  Legislature  had  by  means  of  its 
right'  to  audit  and  investigate  confided  to  the  city  the  duty  of 
seeing  that  the  Act  was  obeyed,  from  which  it  followed  that  upon 
finding  that  it  had  been  disobeyed,  the  city  would  have  no  difli- 
cnlty  in  setting  the  law  in  motion  to  compel  obedience. 

The  plaintiff  as  a municipal  corporation  is  not  in  the  least 
affected  by  the  a'lleged  failure  of  the  comi)aiiy  to  comply  with  the 
Acts  in  question.  It  is  of  no  consequence  to  the  plaintiff,  apart 
from  the  fact  that  it  is  a consumer  of  gas,  what  prices  are  charged 
by  the  defendant.  It  is  true  that  in  the  interest  of  the  public  and 
particularly  of  those  members  of  the  public  residing  in  Toronto  it 
has  played  a conspicuous  part  in  shaping  the  legislation  governing 
the  company's  rights  and  powers,  with  a marked  degree  of  suc- 
cess in  providing  for  a lowering  of  prices,  but  the  plaintiff  corpora- 
tion did  not  thereby  acquire  the  right  ordinarily  vested  in  the 
Attorney-General,  acting  upon  the  relation  of  some  aggrieved  per- 
son, of  bringing  an  action  to  compel  a company  to  comply  with 
the  terms  of  its  charter.  In  so  far  as  those  terms  affected  prices 
they  were  imposed  for  the  benefit  of  the  public  and  not  for  that  of 
the  plaintiff  corporation,  and  I cannot  see  how  the  mere  fact  that 
the  plaintiff  was  instrumental  in  securing  those  terms  empowers 
it  to  usurp  the  functions  of  the  Attorney-Genera'l  as  the  represen- 
tative of  the  public. 

.^Mr.  Geary  contends  that  the  city  has  a special  interest  suffi- 
cient to  give  it  a right  of  action.  I have  examined  the  authorities 
cited  for  this,  but  cannot  see  their  application.  In  Toivn  of 
Guelph  V.  Canada  Co.,  4 Gr.  63i2,  the  question  involved  was  whether 
or  not  certain  lands  within  the  town  had  been  dedicated  for  public 
use  as  a market  square,  and  it  was  held  that  the  town  had  a special 
interest  in  land  so  dedicated,  by  virtue  of  secs.  60  and  138  of  12 
Viet.  ch.  81  (the  then  Municipal  Act),  and  could  file  a bill  in 
Chancery  for  an  injunction  to  restrain  the  defendant  company 
from  attempting  to  sell  parts  of  the  square  without  the  interven- 
tion of  the  Attorney-General  as  plaintiff.  That  case  might  well 
apply  here  if  the  company  were  cointravening  those  provisions  of 
its  charter  as  to  the  use  of  the  city’s  streets,  but  I do  not  see  its 
application  to  the  present  issue,  which  involves  neither  property 
nor  pecuniary  riglits  of  the  ])laintiff  corporation.  And  if  Devon- 
port  Corporation  v.  Tozer,  [1903]  1 Ch.  759,  and  Boijce  v.  Fad- 
ddncfion  Borough  Council,  [1903]  1 Ch.  109,  [1903] ’2  Ch.  536, 
and  Paddington  Corporation  v.  Attorneg-Geueral,  [1906]  A.C.  1, 
have  any  bearing  at  all,  they  are  against,  rather  than  for,  the 
plaintiff. 
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Whatever  the  remedy  may  be  to  compel  obedience  of  the  statu- 
tory duties  imposed  upon  the  defendant  company  (whether  by 
action  at  the  suit  of  the  Attorney-General,  or  by  an  order  of  man- 
damus in  the  nature  of  the  old  prerogative  writ,  it  is  not  neces- 
sary to  decide),  I am  clearly  of  opinion  that  the  present  action  is 
tvTongly  conceived  and  must  be  dismissed. 

In  view  of  the  probability  of  a further  appeal,  the  parties 
appear  anxious  for  a decision  upon  the  merits.  I have  already 
said  that  I think  that  this  action  ought  to  be  disposed  of  solely 
upon  the  question  of  the  plaintifFs  right  to  maintain  it.  It  seems 
to  me  to  be  dangerous  for  the  Court  to  express  an  opinion  upon  a 
matter  in  which  the  plaintiff  as  a municipal  corporation  has  no. 
direct  concern  whatever,  which  may  be  embarrassing  if  the  ques- 
tion again  comes  squarely  and  properly  before  this  or  any  other 
Court.  And  this  objection  is  the  stronger  because  the  consequen- 
tial relief  flowing  from  any  such  declaration  as  that  sought  by  the 
plaintiff  is  by  no  means  clear.  Who  is  to  get  the  benefit  of  the 
enormous  reduction  which,  if  the  plaintiff’s  contention  is  correct, 
may  immediately,  but  in  the  nature  of  things  only  temporarily, 
follow  ? Is  the  benefit  to  accrue  to  future  customers  only,  or  are 
those  who  ought  to  have  had  the  benefit  in  the  past  to  share  also, 
and,  if  the  latter,  are  their  rights  affected  by  laches  or  lapse  of 
time?  There  are  in  fact  so  many  things  involved  in  the  issue 
raised  by  the  city  that  a decision  upon  it,  which  can  have  no  bind- 
ing effect  upon  anyone  if  the  present  action  is  defective,  is  really 
highly  undesirable. 

In  deference  however  to  the  wishes  of  both  parties  but  with  the 
reservation  that  in  another  action  between  proper  parties  the  Court 
may  review  the  whole  matter,  I express  my  concurrence  with  the 
views  of  my  brother  Middleton. 

The  appeal  should  be  allowed  and  the  action  dismissed  with 
costs. 

Latchford,  C.J.  : — Upon  the  argument  of  this  appeal  I was 
firmly  of  opinion  that  the  city  had  failed  to  establish  any  right 
of  action.  I am  now  more  confirmed  in  that  view  by  the  written 
opinions  of  my  learned  brothers  Middleton  and  Orde,  to  which  I 
can  usefully  add  nothing. 

T concur  in  their  conclusion  that  the  appeal  must  be  allowed 
with  costs. 


Riddell,  J.A.  : — An  appeal  by  the  defendant  company  from 
the  judgment  at  ihe  trial  of  Mr.  Justice  Logie. 
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The  gist  of  the  action  is  the  claim  by  the  city  that  the  company  App.  Div. 
should  be  compelled  to  apply  certain  moneys  in  reduction  of  the 

price  of  gas.  Whi'le  the  city  is  itself  a customer  of  the  company  

for  gas,  it  is  admitted  that  it  cannot  sue  in  that  capacity — the  Toronto 
case  of  Johnston  v.  Consumers  Gas  Co.  of  Toronto,  [1898]  A.C. 

147,  being  conclusive  in  that  regard.  The  right  of  the  city  to  Gas  Co.  of 
sue  is  based  rather  on  the  language  of  the  relevant  legislation.  Toronto. 
This  right  is  disputed  by  the  company.  The  consideratio'n  of  this  Riddell,  J.A. 
question  of  law  may  be  postponed  for  the  time  being. 

The  legislation  begins  with  (1848)  11  Viet.  ch.  14  (€an.), 
which  incorporated  the  company  with  an  authorised  capital  of 
£25,000  currency,  to  be  increased  if  necessary  by  a further  amount 
of  £25,000  currency,  and  with  certain  borrowing  powers.  Power 
was  also  given  to  declare  . . . yearly  or  half-yearly  divid- 

ends not  exceeding  ten  per  centum  per  annum. 

The  statute  of  (1853)  16  Viet.  ch.  142  (Can.)  gave  rights 
outside  of  Toronto;  and  by  (1855)  18  Viet.  ch.  215  (Can.)  power 
was  given  to  increase  the  capital  stock  by  a further  £50,000 — 

£100;  000  in  all — and  to  declare  dividends  quarterly.  The  Act  of 
(1873)  36  Viet.  ch.  130  (Ont.)  authorised  a further  increase  of 
capital  stock  by  $600,000,  i.e.,  up  to  $1,000,000. 

In  1887  came  an  important  Act  50  Viet.  ch.  85  (Ont.),  which 
authorised  a capital  stock  of  $2,000,000  (this  being  an  increase 
of  $1,000,000  over  the  existing  stock)  and  imposed  certain  duties 
on  the  company. 

By  sec.  4,  a rest  or  reserve  fund  is  to  be  maintained  to  equal 
but  not  to  exceed  one-half  of  the  then  paid-up  capital  of  the 
eompany.^^  This  may  conveniently  be  called  the  statutory  reserve 
fund.’’  Into  this  fund  was  to  go  the  premium  obtained  on  the 
sale  by  auction  of  the  further  shares  authorised  by  the  Act,  i.e., 

$1,000,000.  The  premium  so  obtained  was  $843,009.87,  and  this 
sum  was  placed  in  a reserve  fund. 

Section  6 provided  for  a plant  and  buildings  renewal  fund,  to 
which  fund  was  to  be  placed  yearly  five  per  cent,  of  the  value  of 
plant  and  buildings  as  standing  on  the  books  of  the  company  at 
the  end  of  the  then  fiscal  year;  against  this  were  chargeable  ‘^hisual 
and  ordinary  renewals  and  repairs.” 

Section  7 reads : Any  surplus  of  net  profit,  from  any  source 

whatever,  including  premiums  on  sales  of  stock,  after  the  rest  or 
reserve  fund  shall  have  been  established  and  maintained  as  afore- 
said, remaining  at  the  close  of  any  fiscal  year  of  the  company  after 
payment  of  fees  to  the  president,  vice-president,  and  directors  of 
the  company  (not  exceeding  in  all  the  sum  of  $9,000  per  annum). 
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after  payment  of  dividend  at  the  rate  of  ten  per  cent,  per  annum 
on  the  paid-up  capital  stock  of  the  company,  and  the  establish- 
ment and  maintenance  of  the  said  rest  or  reserve  fund,  and  pro- 
viding for  said  plant  and  buildings  renewal  fund,  shall  be  carried 
to  a special  account,  to  be  known  as  the  special  surplus  account, 
and  whenever  the  amount  of  such  surplus  is  equal  to  five  cents  per 
thousand  cubic  feet  on  the  quantity  of  gas  sold  during  the  preced- 
ing year,  the  price  of  gas  shall  be  reduced  for  the  then  current 
year,  at  least  five  cents  per  thousand  cubic  feet  to  all  consumers.*^ 

It  may  be  observed  that  there  is  no  express  provision  for  exten- 
tion  of  the  works  of  the  company.  As  is  weM  known,  Toronto 
was  rapidly  growing,  and  the  territory  adjoining,  within  which 
the  operations  of  the  company  were  authorised,  was  increasing  in 
population,  consequently  the  necessity  for  great  and  costly  exten- 
sion would  naturally  be  known.  Apparently  the  par  value  of  the 
stock  sold  might  be  employed  for  such  extension  and  any  deficiency 
be  made  up  by  borrowing. 

This  statement  implies  that  I do  not  accede  to  the  argument 
of  the  company  that  what  was  intended  by  sec.  7 was  that  the  profit 
derivable  from  the  use  of  the  premium  on  the  sold  stock  it  was 
which  was  to  go  into  the  special  surplus  account.”  In  my  opin- 
ion, the  Legislature  intended  to  include  in  the  “ net  profit  ” all 
the  premium,  not  simply  the  profit  made  by  using  it.- 

Then  came  the  Act  of  (1904)  4 Edw.  YII.  ch.  98  (Ont.), 
authorising  an  increase  of  $1,500,000  in  the  capital  stock — the 
new  stock  to  be  sold  by  auction.  The  important  sections  are  5 and 
7:— 

^^5.  All  surplus  realised  over  the  par  value  of  the  shares  sold, 
as  hereinbefore  set  forth,  shall  be  added  to  the  rest  or  reserve  fund 
of  the  company,  and  the  limit,  as  heretofore  authorised,  of  the 
said  rest  or  reserve  fund  shall  be  enlarged  by  the  amount  of 
such  surplus  and  no  more;  the  true  intent  and  meaning 
being  that  the  company  may  at  all  times  have  and  main- 
tain a rest  or  reserve  fund  equal  to,  but  not  exceeding, 
the  amount  of  one-half  of  the  then  paid-up  capital  stock  of  the 
company  for  the  first  $2,000,000  of  the  said  capital  stock,  together 
with  the  amount  of  the  surplus  realised  over  the  par  value  of  all 
shares  then  sold  out  of  the  $1,500,000  capital  stock  by  this  Act 
authorised.” 

This  Act  is  to  be  read  with  and  as  if  forming  a part  of  the 
Act  passed  in  the  50th  year  of  the  reign  of  her  late  Majesty  Queen 
Victoria,  chaptered  85,  and  intituled  An  Act  to  further  extend  the 
potvers  of  the  Consumers’  Gas  Company  of  Toronto,  and,  except 


ONTARIO  LAW  REPORTS. 


353 


LX.] 

in  so  far  as  the  same  are  inconsistent  herewith  all  the  provisions  App.  Div. 
of  the  last  mentioned  Act  are  confirmed  and  are  declared  to  apply 

in  every  respect  to  the  additional  capital  stock  and  increased  rest 

or  reserve  fund  hereby  authorised  and  the  same  are  to  be  read  with  ToROivro 
this  Act.^'’  V. 

Pausing  here,  we  observe  that  the  statutory  reserve  fund  must,  Gas  Co.  of 
before  the  passing  of  this  Act,  have  been  $1,000,000;  the  present  ^Q^toNTo. 
Act  adds  to  this  $1,000,000,  the  amount  of  the  premium  obtained  Riddell,  J.A. 
by  the  sale  of  the  additional  $1,500,000  stock  now  first  authorised; 
and  there  is  a prohibition  against  any  greater  amount. 

On  the  sale  of  this  stock  a premium  of  $1,420,489.10  was  real- 
ised; consequently  the  reserve  fund  must  thereafter  be  $2,420,- 
489.10,  and  no  more. 

By  letters  patent  of  the  23rd  November,  1909,  the  capita'l  stock 
was  increased  from  $3,500,000  to  $6,000,000  by  the  issue  of  50,000 
shares  of  $50  par  value  each.  No  provision  was  made  in  the  let- 
ters patent  for  disposition  of  the  proceeds. 

By  a new  charter  of  the  15th  April,  1913,  the  company  was 
given  express  power  to  sell  the  unissued  shares  of  the  company’s 
authorised  capital  stock  ” in  certain  ways ; but  no  provision  was 
made  for  the  disposition  of  the  proceeds. 

Passing  over  immaterials,  on  the  9th  December,  1921,  new 
letters  patent  issued.  These  increased  the  capital  stock  of  the 
company  from  the  sum  of  $6,000,000  to  the  sum  of  $12,000,000 
by  the  creation  of  capital  stock  of  the  par  value  of  $6,000,000, 
divided  at  the  option  of  the  directors  into  120,000  shares  of  $50 
each  or  60,000  shares  of  $100  each.”  The  directors  w^ere  author- 
ised to  sell,  etc.,  the  stock,  but  no  provision  was  made  for  tlie  dis- 
position of  the  proceeds. 

Under  these  letters  patent  of  1904  and  1921,  a premium  of 
$3,068,445.85  has  been  realised.  It  is  this  sum  which  has  given 
rise  to  the  present  action. 

There  is  no  legislation  which  interferes  or  purports  to  inter- 
fere with  sec.  5 of  (1904)  4 Edw.  VII.  ch.  98  (Out.)  ; and  that  is 
express  that  the  statutory  reserve  fund  shall  be  equal  to.  but  not 
exceeding,  the  amount  of  one-half  of  the  then  paid-up  capital  stock 
of  the  company  for  the  first  $2,000,000  . . . together  with  the 
amount  of  the  surplus  realised  over  the  par  value  of  all  shares  then 
sold  out  of  the  $1,500,000  capital  stock  by  this  Act  (1904)  author- 
ised,” i.e.,  $2,420,459.10.  Nor  is  there  any  interference  with  the 
plant  and  buildings  renewal  fund  directed  by  sec.  6 of  the  Act  of 
1887.  Remains  for  consideration  the  effect  of  sec.  7. 

An  examination  of  the  Acts  shews  1 think,  the  following: — 
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A Pi).  Div.  From  the  receipts  of  the  company  were  to  be  paid: 

1927.  1.  Expenses  of  operation,  material,  salaries,  etc.,  including  fees 

City  of  president,  vice-president,  and  directors  (these  fees  not  exceed- 
Toronto  ing  $9,000^ — now  $15,000^ — per  annum). 

Consumers’  Dividend  of  10  per  cent,  per  annum  on  paid-up  capital 

Gas  Co.  of  stock. 

Toronto. 

3.  To  rest  or  reserve  fund  (sec.  5 of  Act  of  1904)  to  the  amount 

Riddell,  J.A.  $2,420,459.10. 

4.  To  plant  and  buildings  renewal  fund  as  provided  by  sec.  6 
of  the  Act  of  1887. 

5.  The  par  value  of  the  stock  authorised  by  the  Act  of  1887, 
viz.,  $1,000,000,  is  left  undisposed  of  by  legislation  and  is  at  the 
disposal  of  the  company  and  the  same  applies  to  the  par  value  of 
the  stock  authorised  in  1904,  $1,500,000;  in  1909,  $2,500,000. 

6.  The  premiums  on  stock  sold  are  in  1887  considered  pro- 
fit,’’ and,  so  far  as  not  needed  for  the  two  funds  named,  go  with 
profits  from  any  source  to  the  special  surplus  fund  ” directed  by 
sec.  7 of  the  Act  of  1887.  I think  that  this  includes  the 
premium  from  stock  sold  at  any  time  thereafter,  except  such  as  is 
expressly  allocated  as  by  sec.  5 of  the  Act  of  1904.  This  sec.  5 is, 
I think,  an  exceptional  provision  intended  to  augment  the  rest  or 
reserve  fund,  and  not  to  interfere  with  the  general  application  of 
sec.  7. 

It  will  be  observed  that  sec.  5 is  not  general,  as  is  sec.  7,  but 
is  restricted  to  the  particular  stock  sold  as  hereinbefore  set  forth.” 
It  does  not  purport  to  repeal  sec.  7,  and  I think  it  does  not. 

It  was  argued  that,  while  the  company  is  directed  to  form  a 
rest  or  reserve  fund,  it  is  not  prohibited  from  forming  any  other 
fund  by  any  name.  I am  of  opinion  that  this  is  an  error — of 
course  I am  not  speaking  of  formal  bookkeeping.  Outside  of  wdiat 
is  mentioned  in  5 above,  and  of  what  may  be  borrowed,  I think 
there  can  be  only  three  funds,  viz.,  (1)  the  statutory  rest  or  reserve 
fund,  (2)  the  plant  and  building  renewal  fund,  and  (3)  the  special 
surplus  account. 

Tlie  premium  on  stock  sold  under  tlie  Act  of  1904  was  entered 
in  a special  account  Premium  on  Stock  Act  1904,”  although,  of 
course,  it  was  treated,  as  required  by  sec.  5,  as  part  of  the  reserve 
fund.  The  premium  also  on  the  stock  sold  under  tlie  supplementary 
letters  patent  was  placed  in  the  premium  account  and  treated  as 
part  of  the  reserve  fund — not,  as  I think  it  should  have  been,  added 
to  the  special  surplus  account,  as  provided  by  sec.  7 of  the  Act  of 
1887.  It  is  this  of  which  the  city  complains,  and  if  the  action  lies 
at  the  suit  of  the  city  judgment  should  be  given  accordingly. 
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As  has  been  said,  the  city  is  a customer,  but  cannot  sue  in  that 
capacity:  Johnston  v.  Consumers’  Gas  Co.  of  Toronto^,  [1898]  A. 
C.  447. 

I have  been  very  much  troubled  with  the  legal  aspect  of  the 
case  in  respect  of  the  right  to  sue;  and  I think  it  wise,  instead  of 
making  an  independent  examination  of  the  cases  ancient  and  mod- 
ern, to  rest  on  the  authority  of  the  ultimate  appellate  body — their 
Lordships  of  the  Privy  Council  in  the  Johnston  case  at  p.  455 
say 

What,  then,  was  the  intention  of  the  Legislature  ? What 
security  was  provided  to  ensure  observance  of  the  statutory 
requirements?  The  answer  is  to  be  found  in  sec.  9.  The  gas 
company  was  originally  established  with  the  assent  of  the  corpora- 
tion. The  corporation  were  large  customers,  if  not  the  largest  cus- 
tomers, of  the  company.  The  ratepayers,  therefore,  were  inter- 
ested in  keeping  down  the  price  of  gas.  On  behalf  of  their  con- 
stituents, and  on  behallf  of  the  public,  the  corporation  came  for- 
ward to  oppose  the  bill  of  1887.  They  procured  the  insertion  of 
clauses  designed  to  cheapen  the  supply  of  gas.  They  obtained 
authority  to  check  the  company’s  accounts.  They  were  given  the 
fullest  power  of  investigation.  If  they  should  find  the  company 
wilfully  disobeying  the  Act  of  Parliament  they  certainly  would 
have  no  difficulty  in  compelling  obedience  by  process  of  law.  To 
them,  and  not  to  every  individual  customer  who  may  fancy  him- 
self aggrieved.  Parliament  has  confided  the  duty  of  seeing  that  the 
Act  is  obeyed.” 

I think  this  is  a statement  that  justifies  the  city  in  bringing 
this  action : if  I am  wrong,  it  will  be  for  the  same  Board  to  set  us 
right  and  declare  their  true  meaning. 

The  result,  in  my  opinion,  is  that  the  city  is  entitled  to  the 
relief  sought  in  the  statement  of  claim,  and  the  appeal  in  general 
should  be  dismissed. 

There  are  several  items  in  the  formal  judgment  which  were 
not  spoken  to  on  the  appeal ; if  there  be  any  difficulty  as  to  any  of 
them,  the  matter  may  be  mentioned  to  the  Court. 

The  city  should  have  its  costs. 


App.  Div. 

1927. 

City  of 
Toronto 

V. 

Consumers’ 
Gas  Co.  of 
Toronto. 

Riddell,  J.A. 


Appeal  allowed  ivith  costs  (Riddell,  J.A.,  dissenting.) 
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Birkett  V.  Northern  Life  Assurance  Co.  of  Canada. 


Insurance  (Life) — Promissory  Note  Accepted  for  Third  Annual  Prem- 
ium— Note  not  fully  Paid  at  Death  of  Assured — Election  to  Keep 
Policy  in  Force — Declaration  of  Lapse — Necessity  for  Payment  or 
Tender  of  Balance  Due — Notice — ReasonaMe  Time — Terms  and 
Conditions — Ontario  Insurance  Act,  R,8.0.  191-'/,  ch.  1S3,  sec.  159  (//). 

Upon  a policy  of  insurance  on  the  life  of  B.,  dated  the  20th  December, 
1921,  the  first  premium  and  the  premium  that  fell  due  on  the  20th 
December,  1922,  were  paid;  but  a promissory  note  was  taken  for  the 
amount  of  the  premium  that  fell  due  on  the  20th  December,  1923,  and 
that  note  had  not  been  paid  in  full  when  the  assured  died  on  the  1st 
January,  1925.  One  of  the  conditions  endorsed  upon  the  policy  was 
that  if  within  the  first  three  years  that  the  policy  is  in  force  default 
be  made  in  the  payment  of  any  premium  due  or  obligation  given  in 
settlement  thereof  the  policy  shall  ipso  facto  become  void;  but,  when 
B.  failed  to  pay  the  note  at  maturity,  the  insurers  elected  not  to 
enforce  the  forfeiture  but  to  keep  the  policy  in  force:  — 

Held,  that  thereafter  they  were  not  in  a position  to  put  an  end  to 
the  policy  for  non-payment  of  the  note  on  any  given  day  unless  that 
day  had  first  been  fixed  by  agreement  or  reasonable  notice  as  the 
day  on  which  payment  must  be  made;  and  there  was  no  evidence  of 
an  agreement  or  notice  fixing  the  1st,  3rd,  or  4th  December  as  the 
last  day  for  payment. 

Section  159(4)  of  the  Insurance  Act,  R.S.O.  1914,  ch.  183,  which  was 
the  statute  in  force  in  December,  1924,  and  McNeil  v.  North  American 
Life  Assurance  Co.  (1921),  51  O.L.R.  443,  and  Whitehorn  v.  Canadian 
Guardian  Life  Insurance  Co.  (1909),  19  O.L.R.  535,  referred  to. 

The  policy  was  in  force  on  the  1st  December,  1924,  and  had  not  lapsed 
on  the  3rd  or  4th  December,  1924,  and  the  right  of  the  insurers  on 
the  3rd  December,  1924,  was  not  to  declare  the  policy  void,  as  they 
did  by  a letter  of  that  date,  but  to  notify  B.  that  if  he  did  not  pay 
the  balance  within  a stated  and  reasonable  time  the  policy  would  be 
void.  But  when,  instead  of  adopting  that  course,  they  asserted  that 
the  policy  had  lapsed,  B.’s  proper  course,  if  he  desired  to  keep  the 
policy  alive,  was,  with  reasonable  promptness,  to  tender  the  amount 
still  unpaid  on  the  note. 

Teasdall  v.  Sun  Life  Assurance  Co.  (1926),  ante  201,  followed. 

And,  having  regard  to  the  fact  that  another  premium  was  falling  due 
on  the  20th  December  (although  there  would  be  30  days  thereafter 
in  which  to  pay  it),  the  reasonable  time  for  the  tender  would  have 
been,  at  the  least,  the  20th  December;  and  by  omitting  to  pay  on 
or  before  that  day  B.  lost  his  rights  and  the  policy  came  to  an  end 
on  the  20th  December  at  the  latest. 


Action  upon  a policy  of  life  insurance. 


The  action  was  tried  by  Rose,  J.,  without  a jury,  at  a Toronto 
sittings. 

T.  S.  Elmore  and  R.  Shearer,  for  the  plaintiff. 

Waldon  Lawr,  for  the  defendants. 
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iMarch  18.  Eose,  J.  : — This  is  one  of  those  difficult  cases  which 
arise  so  frequently  when  insurance  companies  accept  promissory 
notes  for  premiums  and  then,  instead  of  insisting  upon  payment 
of  the  notes  at  maturity,  accept  payments  on  account. 

The  plaintiff  is  the  beneficiary  named  in  a policy  of  insurance 
upon  the  life  of  her  husband,  Charles  Matthew  Birkett,  issued  by 
the  defendants  to  Birkett  on  the  11th  May,  1923,  in  substitution 
for  an  earlier  policy  dated  the  20th  December,  1921.  The  action 
is  for  the  sum  assured  by  the  later  policy,  which  was  intended  to 
be,  and  admittedly  is  to  be  interpreted  as  if  it  had  been,  the  original 
policy,  and  as  if  it  had  been  issued  on  the  day  of  the  date  of  the 
first  policy.  The  stipulated  consideration  for  the  defendants^ 
obligation  was  a premium  of  $438.60  payable  on  the  delivery  of 
the  policy  and  a premium  of  like  amount  payable  annually  in 
advance  on  the  20th  December  in  each  year.  The  first  premium 
and  the  premium  that  fell  due  on  the  20th  December,  1922,  were 
paid;  but  a promissory  note  was  taken  for  the  amount  of  the 
premium  that  fell  due  on  the  20th  December,  1923^  which  note 
had  not  been  paid  in  full  when  the  assured  died  on  the  1st  January, 


Rose,  J. 

1927. 

Birkett 

V. 

Northern 

Life 

Assitrance 
Co.  OF 
Canada. 


1925. 


At  the  time  when  the  policy  was  written  Birkett  was  the  man- 
ager of  an  agency  of  the  defendant  company  in  Winnipeg,  and  the 
policy  was  delivered  through  the  defendants’  Winnipeg  office ; but 
before  the  end  of  the  year  1924  Birkett  moved  to  Toronto.  From 
Toronto,  bn  the  31st  December,  1923,  he  wrote  to  the  then  agency 
accountant  at  Winnipeg  a letter  which  has  not  been  produced  but 
which  was  answered  by  a letter  in  which  was  enclosed  for  signature 
a promissory  note  for  $410.60  with  interest  before  and  after  matur- 
ity at  the  rate  of  7 per  cent,  per  annum,  payable  to  the  defendants 
at  their  Winnipeg  office  on  the  20th  February,  1924.  (The  note 
is  dated  the  4th  January,  1923,  but  it  is  agreed  by  counsel  that  this 
was  a clerical  error,  and  that  ‘Hhe  20th  day  of  February  after 
date”  means  the  20th  day  of  February,  1924).  In  the  letter  in 
which  the  note  was  sent  to  Birkett  he  was  asked  to  return  the  note 
Signed,  together  with  a cheque  for  $28,  representing  the  amount 
needed  to  carry  the  policy  for  the  time  stated  ” — i.e.,  the  company 
for  the  annual  premium  falling  due  on  the  20th  December,  1923, 
was  offering  to  take  $28  in  cash  and  a note  at  two  months  foir 
$410.60  and  interest.  On  the  7th  January,  1924,  Birkett  sent  the 
cheque  and  the  note  to  the  defendants  at  Winnipeg;  and  on  the 
15th  January  the  accountant  at  Winnipeg,  by  letter,  acknowledged 
receipt  and  informed  Birkett  that,  under  instructions  from  the 
defendants’  head  office,  records  were  to  remain  in  the  office  of  issue 
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unless  the  policy  holder  requested  a transfer  to  another  office,  and 
that  he  (the  accountant)  assumed  that  Birkett  would  desire  his 
records  to  remain  in  Winnipeg.  Birkett 's  later  transactions  were 
with  the  Winnipeg  office  until  December,  1924,  when  there  were 
some  negotiations  with  the  defendants"  head  office  in  London, 
Ontario,  which  will  be  referred  to  later  on. 

The  only  evidence  as  to  what  occurred  at  or  about  the  time  of 
the  maturity  of  the  note  consists  in  a receipt,  produced  by  the 
plaintiff,  dated  Winnipeg,  the  20th  February,  1924,  for  $45.50 
on  account  premium  ...  due  20  Dec.  1923,""  at  the  foot  of 
which  are  the  words  ""  note  extended  to  March  1."" 

There  is  no  evidence  that  anything  was  done  between  the  time 
when  the  receipt  of  the  20th  February,  1924,  was  issued  and  the 
26th  April,  1924,  when  Birkett  issued  a cheque  for  $24.50  in  favour 
of  the  company,  which  cheque  was  paid  on  the  8th  May  by  the 
bank  on  which  it  was  drawn.  Some  one,  however,  at  a time  not 
fixed,  wrote  on  the  note  the  words  Due  May  1,  1924;""  and  there 
is  a similar  memorandum  on  a card  kept  in  the  defendants"  Win- 
nipeg office. 

On  the  23rd  June,  1924,  Birkett  wrote  to  the  defendants  at 
Winnipeg  saying  that  he  was  enclosing  a cheque  for  $25  on  account 
of  his  insurance  and  asking  for  a receipt,  and  saying  also,  I 
expect  to  pay  this  up  in  full  in  the  course  of  four  or  five  weeks."" 
No  cheque  or  receipt  dated  in  June  is  produced,  but  some  one  made 
on  the  note  a memorandum  that  the  due  date  was  the  1st  July, 
1924,  and  there  is  a similar  memorandum  on  the  card. 

On  the  24th  July,  Birkett  wrote  sending  a cheque  for  $25, 
and  saying,  Please  put  through  on  1st  August  if  you  can  hold 
this  long.  I expect  any  day  now  to  be  able  to  send  full  amount.’" 
A receipt  was  sent  in  a letter  dated  the  28th  July,  and  Birkett  was 
informed  that  the  note  had  been  extended  to  the  1st  September. 
A memorandum  of  the  new  due-date  was  made  on  the  note. 

Birkett  issued  a cheque  dated  the  26th  August,  drawn  in  favour 
of  the  defendants,  for  $30.20.  There  is  no  production  of  corre- 
spondence  about  it  or  of  a receipt  for  it.  It  was  paid  on  the 
18th  September.  On  the  note  and  on  the  card  there  are  entries 
of  a new  due-date,  the  1st  October. 

A cheque  for  $26.70,  dated  the  27th  -September,  and  paid  by 
the  bank  on  the  11th  October,  is  produced,  but  no  receipt  for  it  or 
correspondence  al)out  it.  However,  some  one  made  memoranda 
on  the  note  and  on  tlie  card  that  the  due-date  of  the  note  was 
the  1st  November. 

On  the  31st  Octolier,  Birkett  wrote  a letter  enclosing  a fur- 
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ther  cheque  for  $25  on  account  of  liis  insurance.  It  was  paid 
on  the  8th  November.  Neither  a receipt  for  it  nor  a letter  from 
the  company  referring  to  it  is  forthcoming,  hut  on  the  note  and 
the  card  are  entries,  ‘‘  Due  Dec.  1.’’ 

In  a letter  dated  the  29th  November  and  addressed  to  the 
defendants  at  Winnipeg,  Birkett  sent  a cheque  for  $25  on  account. 
In  the  letter  he  said,  On  account  of  my  inability  to  sell  my  real 
estate  holdings,  I am  compelled  to  ask  for  the  C.S.V.  (cash  sur- 
render value)  on  this  policy  as  at  December  19th  next.  Will  you 
please  have  II. 0.  (head  office)  sent  C.S.V.  form  for  signature 
direct  to  my  address  here  to  save  time?’^  This  letter  was  an- 
swered on  the  3rd  December  by  some  one  writing  for  the  defend- 
ants^ agency  manager  as  follows : — 

^^I  have  your  letter  of  November  29th  in  connection  with  the 
surrender  of  the  above  numbered  policy  and  am  to-day  writing 
head  office  asking  the  surrender  value  as  it  would  be  at  December 
18th  provided  the  full  three  premiums  were  paid-up. 

As  you,  no  doubt,  know,  this  policy  has  no  surrender  value 
until  three  premiums  have  been  fully  paid.  Therefore  it  will  be 
necessary  for  you  to  complete  payment  of  the  1923  premium  before 
this  policy  could  be  surrendered.  This  balance  is  $202.75  plus 
interest  at  7%  until  paid. 

The  fact  {sic)  that  your  note  cannot  be  renewed  again  as  this 
would  overlap  the  next  premium.  Your  policy  therefore  lapses  to- 
day as  your  note  was  due  on  December  1st,  and  I am  enclosing 
herewith  application  for  revival  which  it  would  be  necessary  for 
you  to  complete  when  making  payment  of  the  balance  of  this 
premium. 

I enclose  you  herewith  receipt  covering  the  remittance  of  $25 
made  on  account. 

‘^Kindly  advise  at  an  early  date  what  you  wish  done  with  this 
policy.’’ 

The  cheque  for  $25  was  duly  paid  on  presentment  on  the  13th 
December. 

On  the  6th  December  Birkett  wrote  to  the  defendants’  actuary 
at  London,  enclosing  the  letter  of  the  3rd  December  written  by 
the  Winnipeg  office  and  also  the  apjdication  for  revival  duly 
signed,  and  sayi'iig:  I have  a letter  from  your  Winnipeg  office 

stating  that  if  I paid  $25  per  month  tlie  policy  would  remain  in 
force,  so  cannot  understand  necessity  for  revival  form.  On  account 
of  my  inability  to  sell  my  western  property  I am  compelled  to 
drop  this  policy.  If  it  is  absolutely  'necessary  to  pay  the  $202.75 
to  receive  the  C.S.V.  on  the  20th  I can  arrange  to  send  it  but  T 
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thought  this  could  be  deducted  and  save  me  raising  the  money.  If 
you  can  do  this  1 would  appreciate  your  courtesy.’’  In  response 
to  this  letter  the  defendants’  chief  accountant  wrote  to  Birkett  on 
the  9th  December,  enclosing  a form  of  surrender  for  completion, 
and  saying  that  the  surrender  value  at  the  end  of  the  third  year 
would  be  $618.67,  that  there  would  be  deducted  the  balance  of 
the  December,  192'3,  premium,  $202.75,  and  a debit  balance  ” of 
Birkett’s  of  $404.85,  and  that  when  the  papers  for  surrender  were 
returned  to  the  defendants’  office  along  with  the  policy  the  de- 
fendants would  issue  a cheque  for  $11.07.  The  'Mebit  balance” 
referred  to  was  not  a debt  due  in  respect  of  tlie  policy  in  question, 
but  was  a sum  claimed  by  the  defendants  in  respect  of  Birkett’s 
dealings  during  the  time  when  he  acted  as  their  agent  in  Winnipeg; 
and  Birkett,  after  receipt  of  the  chief  accountant’s  letter,  wrote 
on  the  16th  December  to  the  defendants’  general  manager,  refer- 
ring to  an  arrangement  which  he  suggested  rendered  it  improper 
for  the  defendants  to  claim  payment ; and  to  the  company  he  wrote 
returning  the  form  of  surrender  unsigned  and  saying  that  he  and 
his  wife  failed  to  see  by  what  authority,  under  the  policy  or  under 
the  Insurance  Act,  the  deduction  could  be  made,  and  asking  for  a 
new  form  with  the  objectionable  feature  eliminated.  The  chief 
accountant,  in  a letter  of  the  19th  December,  adhered  to  the  posi- 
tion that  he  had  taken;  and  Birkett,  on  the  20th  December,  wrote 
to  him,  saying,  As  the  matter  stands  the  policy  lapses  to-day,  and 
I consider  there  is  a C.S.V.  of  $618.47'  less  $202.75  unpaid 
premium,  with  a disputed  debit  balance.  I was  hoping  the  matter 
would  be  settled  amicably,  but  as  aparently  it  cannot  be,  I will 
take  other  steps  after  the  holiday  to  get  a further  ruling  in  the 
matter.”  Apparently,  nothing  further  was  done  before  Birkett’s 
death  on  the  1st  January,  1925. 

There  is  no  doubt  that  the  policy  was  in  force  on  the  1st 
December,  1924;  and  I think  that  the  position  taken  by  the 
defendants’  agency  manager  at  Winnipeg  in  his  letter  of  the  3rd 
December,  that  there  was  a lapse  on  the  3rd  December  (or  the 
4th  December)  due  to  the  non-payment  of  the  note,  is  untenable, 
for  there  is  no  evidence  of  an  agreement  that  the  note  should  fall 
due  on  the  1st  December.  On  the  note  there  is  a memorandum 
that  the  due  date  is  the  1st  December,  but  there  is  no  evidence 
that  Birkett  had  agreed,  or  had  been  notified  that  the  defendants 
intended,  that  the  1st  December  should  be  the  date  of  maturity. 
One  of  the  conditions  endorsed  upon  the  policy  is  that  if  within 
the  first  three  years  that  the  policy  is  in  force  default  be  made 
in  the  payment  of  any  premium  due  or  obligation  given  in  settle- 
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ment  thereof  then  the  policy  shall  ipso  facto  become  void;  hut 
when  Birkett  failed  to  pay  the  note  at  maturity  the  defendants 
elected  not  to  enforce  the  forfeiture  but  to  keep  the  policy  in  force, 
and  thereafter  they  were  not  in  a position  to  put  an  end  to  the 
policy  for  non-payment  of  the  note  on  any  given  day  unless  that 
day  had  first  been  fixed  by  agreement  or  reasonable  notice  as  the 
day  on  which  payment  must  be  made;  and,  as  has  been  stated, 
there  is  no  evidence  of  an  agreement  or  notice  fixing  the  1st 
December  (or  the  3ird  or  4th  December)  as  the  last  day  for  pay- 
ment. The  relevant  statute  that  was  in  force  in  December,  4924, 
was  R.S.O.  1914,  ch.  183.  It  contained  a provision,  sec.  159(4), 
that  where  the  premium  was  paid  by  a promissory  note  and  the 
note  was  not  paid  at  maturity  the  contract  should  at  the  option  of 
the  insurer  be  void.  I am  not  sure  that  this  subsection  related,  as 
the  corresponding  subsection  of  the  present  Act — the  Ontario 
Insurance  Act,  1924  (14  Geo.  V.  ch.  50),  sec.  123(2) — does,  to 
notes  given  for  renewal  premiums ; I am  inclined  to  think  that 
it  related  only  to  notes  given  for  a first  premium.  If  it  did 
govern  the  case  of  default  in  paying  a note  given  for  a premium 
later  than  the  first,  then  there  is  no  doubt  that  after  default  the 
policy  remained  in  force  until  the  insurers  terminated  it  by  some 
act  or  notice:  McNeil  v.  North  American  Life  Assurance  Co. 
(1921),  51  O.L.R.  443;  but  there  is  no  need  to  consider  whether 
the  case  is  governed  by  the  condition  in  the  policy  or  by  the 
statute,  for  the  defendants  elected  to  keep  the  policy  in  force 
after  the  note  matured  and  was  not  paid,  and  thereafter  the  con- 
dition, if  it  is  to  be  looked  to,  could  operate  only  upon  a new 
default  in  payment,  and  there  could  be  no  new  default  without  the 
prior  fixing  of  a new  day  for  payment,  and  no  such  day  was 
fixed : Whiteharn  v.  Canadian  Guardian  Life  Insurance  Co. 

(1909),  19  O.L.R.  535. 

The  policy  having  been  in  force  on  the  1st  December,  1924, 
and  not  having  lapsed  on  the  3rd  or  4th  December, ' the  question 
is  whether  it  lapsed  before  Birkett’s  death  on  the  1st  January, 
1925.  It  did  not  lapse  for  non-payment  of  the  premium  that 
fell  due  on  the  20th  December,  1924,  for  both  by  the  policy  and 
by  the  statute  there  were  30  days  of  grace  for  the  payment  of  that 
premium,  and  the  policy  coutinued  in  force  in  the  meantime.  It 
was  not  to  put  an  end  to  by  surrender,  for  the  negotiations  for 
a surrender  had  not  come  to  anything.  (Incidentally  it  may  be 
noted  that  for  the  same  reason  the  negotiations  had  not  the 
effect  of  revoking  the  defendants’  declaration  that  the  policy  had 
expired,  or  of  keeping  the  policy  in  force  until  the  end  of  the 
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three-year  term).  But,  for  reasons  now  to  be  stated,  I think 
that  the  policy  was  not  in  force  after  the,  20th  December,  1924. 

In  one  of  BirketPs  letters  there  is  an  assertion  that  one  of 
the  defendants’  officers  had  promised  to  accept  $25  a month  on 
account  of  the  note,  but  there  is  no  proof  that  the  promise  was 
made,  and  it  does  not  seem  to  be  likely  that  the  defendants  would 
have  agreed  to  allow  14  or  15  months  for  the  payment  of  the 
annual  premium,  thus  leaving  a substantial  part  of  the  premium 
for  1924  to  be  paid  after  the  time  fixed  by  the  policy  for  the  pay- 
ment of  the  premium  for  1925.  The  case,  therefore,  must  be 
considered  on  the  assumption  that  there  was  neither  an  agreement 
giving  Birkett  the  right. to  compel  the  defendants  to  wait  for  any 
stated  time  after  the  1st  December,  1924,  for  payment  of  the 
balance  of  the  amount  of  the  note,  nor  an  agreement  that  if  that 
balance  was  not  paid  by  some  fixed  day  the  policy  should  be  void. 
On  that  assumption,  the  right  of  the  defendants  on  the  3rd  De- 
cember was  not  to  declare  the  policy  void,  as  the  defendants’ 
Winnipeg  office  did  in  the  letter  of  that  date,  but  to  notify  Birkett 
that  if  he  did  not  pay  the  balance  within  a stated  and  reasonable 
time  the  policy  would  be  void.  But  when,  instead  of  adopting 
the  course  of  notifying  Birkett  that  they  would  not  wait  for  more 
than  a stated  time,  the  defendants  asserted  that  the  policy  had 
lapsed,  Birkett’s  proper  course,  if  he  desired  to  keep  the  policy 
alive,  was,  with  reasonable  promptness,  to  tender  the  amount  still 
unpaid  on  account  of  the  note:  TeasdaU  v.  8un  Life  Assurance  Co. 
(1926),  ante  201;  and  I think  that  having  regard  to  the  fact  that 
another  premium  was  falling  due  on  the  20th  December  (although 
there  would  be  30  days  thereafter  in  which  to  pay  it)  the  reason- 
able time  for  the  tender  would  have  been,  at  the  latest^  the  20th 
December.  Birkett  himself  seems  to  have  realised  that  something 
had  to  he  done  before  the  20th  December,  for  on  that  day  he  wrote, 
as  has  been  stated,  as  the  matter  stands  the  policy  'lapses  to-day.” 
Probably  he  did  not  quite  understand  the  legal  position,  and  it 
would  be  unfair  to  take  his  words  as  an  admission  that  he  believed 
that,  for  the  reasons  that  I have  stated,  a tender  would  be  too  late 
unless  it  was  made  by  the  20th  December  ; hut  his  words  do  shew 
that  he  was  alive  to  the  fact  that  prompt  action  was  requisite  if 
the  policy  was  to  remain  in  force.  Of  course  he  had  no  intention 
of  keeping  the  policy  alive  except  for  the  purpose  of  surrendering 
it  and  taking  the  cash  surrender  valine  which  it  would  acquire  at 
the  end  of  the  three-year  term;  but  there  was  no  means,  without 
the  consent  of  the  insurers,  of  keeping  it  alive  until  the  end  of  the 
term  except  by  paying  the  balance  remaining  unpaid  in  respect 
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of  the  note;  and,  while,  perhaps,  it  cannot  be  said  that  Birkett 
elected  to  let  the  policy  lapse  and  that  his  election  was  effective, 
I think  it  must  be  held  that  he  lost  his  rights  by  omitting  to  pay 
within  a reasonable  time  after  the  insurers  had  taken  the  position 
that  their  obligation  was  at  end.  Therefore,  I think  that  'liability 
of  the  defendants  under  the  policy  came  to  an  end  on  the  20th 
December  at  the  latest,  and  that  the  plaintiff’s  claim  fails. 

The  action  will  be  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Eex  V.  Gregoiee. 

Criminal  Law — Trial — Inadvertent  Failure  of  Grown  Counsel  to  Call 
two  Witnesses — Re-opening  Case — Discretion  of  Trial  Judge  — ■ 
Interests  of  Justice. 

Where  at  the  trial  of  a prisoner  on  a charge  of  manslaughter,  counsel 
for  the  Crown  inadvertently  closed  his  case  without  calling  certain 
witnesses  who  had  been  examined  before  the  Grand  Jury,  whose 
names  were  on  the  back  of  the  indictment,  and  who  were  present 
in  court  waiting  to  be  called,  whereupon  counsel  for  the  prisoner 
asked  for  an  acquittal  and  counsel  for  the  Crown  asked  to  have  the 
case  re-opened  in  order  that  he  might  call  them:  — 

Held,  that  the  trial  Judge,  in  the  interests  of  justice,  exercised  a proper 
discretion  in  allowing  the  case  to  be  re-opened,  and  an  appeal  from 
the  conviction  of  the  prisoner  should  be  dismissed. 

Appeal  by  the  prisoner  from  his  conviction  upon  trial  before 
Kelly,  J.,  and  a jury,  on  a charge  of  manslaughter. 

March  18.  The  appeal  was  heard  by  Mulock,  C.J.O.,  Magee, 
HoDGiJsrs,  Ferguson,  ,and  Smith,  JJ.A. 

J.  W.  Gauvreau,  for  the  appellant,  contended  tlat  the  triaJl 
Judge  erred  in  allowing  the  Grown  to  call  additional  witnesses 
after  the  Crown’s  case  had  been  closed  and  a motion  for  a nonsuit 
had  been  made:  Halsbury’s  Laws  of  England,  vol.  9,  p.  368; 
McNamara’s  Case  (1842),  Ir.  C.C.  525;  Rex  v.  Sullivan,  [1923] 

1 K.B.  47;  Regina  v.  Frost  (1840),  '9  C.  & P.  129,  159;  Martin 
V.  Machonochie  (1878),  3 Q.B.D.  730;  Rex  v.  Roach  (1914),  23 
Can.  Crim.  Cas.  28;  Regina  v.  Haynes  (1859),  1 F.  & F.  666; 
Regina  V.  Flynn  (1838),  1 Crawford  & Dix  293;  Rex  v.  Hilditch 
(1832),  5 C.  & P.  299;  Phipson  on  Evidence,  4th  ed.,  p.  469; 
Regina  v.  CUhurn  (1898),  62  J.P.  232. 

A.  W.  Rogers,  for  the  Crown,  argued  that  the  discretion  in 
such  a case  rests  with  the  trial  Judge.  The  accused  was  not  pre- 
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judiced  in  his  defence^  as  the  names  of  the  witnesses  called  were 
on  the  back  of  the  indictment  and  were  known  to  the  accused: 
Halshury^s  Laws  of  England,  vol.  13,  p.  599,  para.  813,  and  cases 
there  cited;  OocMe  on  Evidence,  3rd  ed.,  p.  375;  Rex  v.  Remnant 
(1807),  R.  & R.  136;  Coulson  v.  Disborougli,  [1894]  1 Q.B.  316; 
In  re  Enoch  and  Zaretzlcy  Bock  (&  Co.,  [1910]  1 K.B.  327;  Arch- 
bold^s  lOriminal  Pleading,  26th  ed.,  pp.  485,  487;  Roscoe’s  Crim- 
inal Evidence,  14th  ed.,  p.  160;  Regina  v.  Holden  (1838),  8 C.  & 
P.  60'6,  at  p.  610;  Rex  v.  8'immonds  (1823),  1 C.  & P.  84;  Rex 
V.  Crippen,  [1911]  1 K.B.  149,  at  pp.  157,  158;  Rex  v.  Bodle 
(1833),  6 C.  & P.  186;  Rex  v.  Watson  (1834),  6 C.  & P.  653; 
RexY.  Sullivan,  [1923j  1 K.B.  47. 

At  the  conclusion  of  the  argument  the  judgment  of  the  Court 
was  delivered  by  Mulock,  C.J.O.  : — The  accused,  having  been 
found  guilty  of  manslaughter,  appeals  from  the  conviction  and 
asks  to  have  it  quashed. 

At  the  trial,  counsel  for  the  Crown  inadvertently  closed  his 
case  without  calling  in  support  of  the  prosecution  certain  wit- 
nesses who  had  been  examined  before  the'  Grand  Jury,  whose 
names  were  on  the  back  of  the  indictment,  and  who,  at  the  moment, 
were  present  in  court  waiting  to  be  called.  At  that  stage,  counsel 
for  the  prisoner  moved  for  an  acquittal  on  the  ground  that  there 
was  no  evidence  to  go  to  the  jury.  The  omission  to  call  the  wit- 
nesses referred  to  then  became  apparent,  and  counsel  for  the 
Crown  asked  to  have  the  case  re-opened  in  order  to  enable  him  to 
call  them..  The  learned  trial  Judge  acceded  to  this  request,  stating 
that  in  his  judgment  the  omission  to  call  them  was  a mere  s!lip, 
that  the  calling  of  them  would  not  prejudice  the  prisoner  in  his 
defence,  and  that  in  the  interests  of  justice  he  considered  it  his 
duty  to  allow  the  case  to  be  re-opened. 

On  this  appeal  counsel  for  the  prisoner  contended  that  the 
learned  trial  Judge  should  not  have  allowed  the  case  to  he  re-opened, 
and  that,  there  having  been  no  evidence  to  go  to  the  jury  when  it 
was  first  closed,  the  prisoner  was  entitled  to  have  the  conviction 
quashed  and  to  be  acquitted. 

We  are  of  opinion  that  in  the  interests  of  justice  the  learned 
trial  Judge,  in  allowing  the  case  to  be  re-opened,  wisely  exercised 
his  discretion,  and  therefore  that  this  appeal  should  he  dismissed. 


Appeal  dismissed. 
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[IN  CHAMBERS  ] 

Re  O’lCoNNOR  V.  Lemieux. 

Writ  of  Summons — Application  for  Leave  to  Issue  for  Service  out  of 
the  Jurisdiction — Ex  Parte  Application — Discretion — Retadner  of 

Counsel — Remuneration  of — Personal  Liability  of  Royal  Commis- 
sioner— Failure  to  Shew  Prime.  Facie  Cause  of  Action — Forum  Con- 
veniens. 

Leave  to  issue  a writ  of  summons  for  service  out  of  the  Jurisdiction 
is  not  granted  as  a matter  of  course.  There  are  always  at  least 
two  questions  that  call  for  the  exercise  of  sound  judicial  discretion — 
the  substantiality  of  the  claim  made  and  the  forum  conveniens, 
having  regard  to  the  convenience  of  both  parties. 

Bossier  v.  Hilbery,  [1925]  Ch.  250,  followed. 

In  the  circumstances  of  this  case,  where  the  applicant,  an  Ontario 
barrister,  proposed  to  sue  the  Chief  Justice  of  Quebec  for  remunerar 
tion  for  professional  services  rendered  by  the  applicant,  who  had  been 
retained  by  the  Crown  to  act  as  counsel  in  an  investigation  held 
by  the  Chief  Justice  as  Royal  Commissioner,  but  whose  retainer 
had  been  cancelled  before  he  rendered  the  services  in  respect  of 
which  he  claimed,  and  who  sought  to  maJie  the  Chief  Justice  liable 
on  the  ground  that  he,  in  his  personal  capacity,  retained  the  applicant, 
or  expressly  warranted  his  authority  from  the  Crown  to  retain  the 
applicant,  or  personally  guaranteed  payment  by  the  Crown,  leave 
to  issue  a writ  for  service  upon  the  Chief  Justice  in  Quebec  was 
refused  by  Lennox,  J.,  in  Chambers,  affirming  the  decision  of  a Local 
Master,  it  being  held,  that  the  applicant  had  not  shewn  a primd 
facie  cause  of  action,  and  that  the  proposed  forum  was  not  conveniens, 
having  regard  to  the  Chief  Justice’s  position  and  duties  in  another 
Province. 

Leave  to  appeal  was  refused  by  Middleton,  J.A.,  in  Chambers. 

An  ex  parte  application  for  an  order  allowing  the  plaintiff  in  a 
proposed  action  to  issue  a writ  of  summons  for  service  out  of  the 
jurisdiction  of  the  Supreme  Court  of  Ontario  and  to  serve  it  upon 
the  proposed  defendant  in  the  Province  of  Quebec.  See  Rules  25 
et  seq. 

The  application  was  made  to  the  Local  Master  at  Ottawa  in 
Chambers. 

R.  V.  Sinclair,  K.C.,  for  the  applicant. 

December  4,  1926.  The  Local  Master: — Rule  25  provides 
that  service  out  of  the  jurisdiction  of  a writ  of  summons  or  notice 
of  a writ  may  be  allowed  wherever  (e)  the  action  is  founded  upon 
a breach  in  Ontario  of  a contract,  wherever  made,  which  is  to  he 
performed  within  Ontario.  The  claim  falls  within  sub-rule  (e). 

iBut,  even  in  a case  within  the  words  of  the  rule,  the  writ 
can  be  issued  only  by  leave  of  the  iCourt.  In  Rosier  v.  Hilbery, 
[1925]  Ch.  250.  at  p.  259,  Pollock,  M.R.,  says 
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It  must  be  remembered  that  the  terms  of  Order  XI. ^ r.  1,  are 
uot  that  in  cases  which  come  within  and  fit  into  the  sub-rules  leave 
to  serve  notice  of  the  writ  out  of  the  jurisdiction  shall  be  granted, 
but  that  service  of  a notice  of  writ  of  summons  may  be  allowed 
by  the  Court  in  the  circumstances  recapitulated  in  the  sub-rules. 
The  jurisdiction  is  discretionary,  and  there  is  no-  question  that 
in  deciding  whether  or  not  it  will  exercise  its  discretion  the 
Court  pays  attention  to  a great  number  of  matters,  in  particular  it 
would  pay  attention  to  what  is  the  forum  conveniens.  It  would 
have  regard  to  what  is  the  substance  of  the  matter  that  has  to  be 
decided. 

See  also  In  re  S chintz  (1926).  95  L.J.  Ch.  393,  at  p.  395. 

It  is  incumbent  upon  the  applicant  to  shew  that  there  is  some 
case  to  try. 

He  was  employed. in  July,  1926,  as  counsel  to  assist  the  Com- 
missioner (the  proposed  defendant),  who  had  been  appointed  by 
order  in  council  under  the  Inquiry  Act  to  investigate  the  Depart- 
ment of  Customs  and  Excise,  On  the  30th  September,  1926,  the 
applicant  was  dismissed  by  the  Crown.  Prior  thereto,  namely,  on 
the  26th  August,  1926,  the  Commissioner  asked  the  applicant  to 
prepare  a factum  on  certain  legal  questions.  On  the  7th  October, 
1926,  the  Commissioner  is  said  to  have  retained  the  applicant  to 
prepare  the  factum,  and  the  applicant  prepared  the  factum  between 
the  8th  and  26th  October,  1926.  For  such  services  and  expenses 
connected  therewith  he  claims  $2,608. 

There  are  three  claims  against  the  Commissioner:  (1)  that 

he  in  his  personal  capacity  retained  the  applicant;  (2)  that  he 
expressly  warranted  his  authority  to  employ  the  applicant  on  behalf 
of  the  iCrown;  (3)  -that  he  personally  guaranteed  payment  by  the 
Crown. 

The  Crown  repudiates  any  liability.  It  is  quite  obvious  from 
a perusal  of  the  exhibits  and  affidavit  that  the  applicant  has  no 
seriously  arguable  claims  under  heads  1 and  3 against  the  ‘Com- 
missioner personally. 

Under  the  general  rule  servants  of  the  Crown  and  public 
officers^Aannot  be  made  personally  liable  upon  contracts  entered 
into  by  them  in  their  official  capacity,  unless  from  the  particular 
circumstances  of  the  case  the  intention  to  render  themselves  per- 
sonally liable  appears Halsbury’s  Laws  of  England,  vol.  6,  p.  415. 

As  to  claim  2,  no  express  warranty  of  authority  has  been  dis- 
closed in  the  material  filed.  The  Commissioner  merely  says,  in  a 
letter  to  the  applicant,  that  he  informed  the  'Solicitor-General  that 
he  had  required  from  the  applicant  a factum  on  questions  raised 
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before  the  Conunissioner  in  Halifax  and  St.  John,  and  sets  out 
what  the  questions  are.  If  the  alleged  principal  had  been  a subject 
and  not  the  Crown,  I should  have  been  bound  to  give  the  applicant 
leave  to  issue  a writ  for  service  out  of  Ontario  in  respect  of  the 
claim  for  a breach  of  an  implied  (not  express)  warranty  of  author- 
ity. But  no  action  lies  against  a public  servant  of  the  Crown  con- 
tracting on  behaK  of  the  Crown  upon  an  implied  warranty  of 
authority  to  make  the  contract.  See  Dunn  v.  Macdonald,  [18 97] 
1 Q.B.  555,  at  pp.  557,  558,  per  Chitty,  L.  J. : — 

An  agent  of  the  iCtown  is  not  personally  liable  on  any  contract 
entered  into  by  him  on  behalf  of  the  Crown.  That  immunity  is 
well  established.  But  if  we  were  to  accept  the  contention  put  for- 
ward on  behalf  of  the  plaintiff,  the  immunity  would  be  practically 
abolished,  because  the  contention  is  that  the  Crown  agent  is  per- 
sonally liable  on  a contract  warranting  his  authority  as  agent. 
That  a Crown  agent  may  enter  into  an  express  contract  of  that 
kind  cannot  be  doubted,  and  on  such  a contract  he  would  be  person- 
ally liable.  The  argument  of  the  plaintiff  in  this  case  is  that  there 
was  an  implied  contract.  Now  it  is  plain  that  the  defendant 
was  acting  in  this  transaction  in  one  character  only,  namely,  as 
agent  for  the  Crown.  To  draw  from  that  circumstance  alone  an 
inference  that  he  was  intending  personally  to  bind  himself  with 
reference  to  a warranty  of  his  agency,  seems  to  me  to  be  utterly 
inconsistent  with  the  facts,  and  the  main  proposition.  There  is 
no  ground  for  saying  that  the  defendant  was  acting  in  any  other 
character  than  that  of  a public  servant.  There  is  no  ground, 
therefore,  for  inferring  that  he  was,  in  a private  capacity,  volun- 
tarily entering  into  an  implied  contract  warranting  his  authority.’" 
I have  set  out  my  reasons  at  length  because  my  discretion 
must  be  exercised  judicially^  and  there  must  he  some  grounds  for 
the  exercise.  I think  that  I should  refuse  leave  to  issue  the  writ  for 
service  out  of  Ontario. 


Local . , 
Master.' 
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The  applicant  appealed  from  the  order  of  the  Local  Master. 

The  appeal  was  heard  by  Lennox,  J.,  as  in  Chambers,  at  a 
sittings  of  the  Ottawa  Weekly  Court. 

Sinda(vr,  K.O.,  for  the  appellant. 

March  22.  Lennox,  J. The  action  is  against  the  Chief 
Justice  of  the  Province  of  Quebec,  lately  Royal  'Commissioner 
investigating  charges  concerning  the  Customs  Department  of 
Canada , the  applicant  is  an  eminent  King’s  Counsel  residing  in 
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Ottawa,  and  until  the  30th  September,  1926,  of  counsel  for  the 
Crown  conducting  the  investigation. 

The  motion  is  ex  parte,  and  by  way  of  appeall  from  an  order 
of  the  learned  Local  Master  of  this  Court  at  Ottawa,  who,  in  the 
exercise  of  his  discretion,  refused  leave  to  issue  a specially  endorsed 
writ  at  the  suit  of  the  applicant  for  service  outside  the  jurisdiction 
of  this  Court,  to  wit,  in  the  city  of  Quebec.  The  Master  raised  no 
question  as  to  the  form  of  endorsement,  and  I think  it  is  fairly 
clear,  and,  at  all  events  for  the  purposes  of  the  appeal,  I will 
assume,  that  the  endorsement  complies,  and  the  learned  Master 
does  not  suggest  that  it  does  not,  with  Rule  25(e):  Yonge  v. 
Toynbee,  [1910]  1 K.B.  215,  at  p.  228;  Lagos  v.  Grunwaldt, 
[1910]  1 K.B.  41,  49  (C.A.)  It  is  quite  clear,  however,  that  leave 
is  not  to  be  granted  as  a matter  of  course.  There  are  always  at 
least  two  questions  that  call  for  the  exercise  of  sound  judicial 
discretion,  whether  in  the  first  instance  or  upon  appeal,  namely : 
the  substance,  or  lack  of  substance,  the  primd  facie  substantiality, 
of  the  alleged  claim,  and  the  forum  conveniens,  having  reference 
to  both  parties:  In  re  Schintz,  95  L.J,  Lh.  393,  at  p.  395,  and 
Bowling  v.  Cox,  [1926]  A.C.  751.  In  Rosier  v.  Hilbery,  [1925] 
€h.  250  (C.A.),  Pollock^  M.R.,  said  (p.  259)  : — 

The  jurisdiction  is  discretionary,  and  there  is  no  question 
that  in  deciding  whether  or  not  it  will  exercise  its  discretion  the 
Court  pays  attention  to  a great  number  of  matters,  in  particular 
it  would  pay  attention  to  what  is  the  forum  conveniens.  It  would 
have  regard  to  what  is  the  substance  of  the  matter  that  has  to  be 
decided.” 

It  is  true  that  in  any  kind  of  interventory  proceeding  it  is 
advisable,  as  far  as  reasonably  may  be,  to  refrain  from  saying  any- 
thing calculated  to  prejudice  the  ultimate  trial  of  the  matters  in 
controversy,  but,  agreeing,  as  I do,  in  the  argument  of  counsel  for 
the  applicant  that  the  discretion  vested  in  me  is  to  be  judicially 
exercised — legitimately  exercised  ” as  he  puts  it  in  another  place 
— it  is — although  I would  gladly  avoid  it — necessary  that  I should 
give  reasons  for  the  conclusions  I come  to,  and,  in  doing  so,  at 
times  express  myself  quite  plainly  as  to  what  I conceive  to  be  the 
character  of  the  applicant’s  claim. 

The  writ  is  issued  in  the  name  of  Mr.  Sinclair  as  solicitor,  and 
he  supported  the  appeal  when  it  came  on  for  argument  in  Weekly 
Court  at  Ottawa.  He  subsequently  furnished  me  with  an  unsigned 
argument — about  75  folios  I judge — and  I have  read  it  very  care- 
fully. 1 infer  that  it  was  prepared  by  the  applicant  as  his  counsers 
brief  upon  appeal.  Under  the  order  in  council  there  is  no  authority 
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conferred  upon  the  Royal  Commissioner,  the  proposed  defendant, 
to  engage  counsel  to  assist  him  in  the  investigation — I presume 
there  never  is  in  a matter  of  this  magnitude.  There  is,  ordinarily, 
no  implied  authority,  and,  if  such  authority  could  otherwise  be 
implied,  the  implication  inevitably  terminated  when  the  applicant 
was  dismissed  on  the  30th  September  last.  Officers  and  servants 
of  the  Crown  are  only  to  be  taken  to  have  pledged  themselves  to 
personal  responsibility  in  very  exceptional  cases,  and  upon  clear 
and  satisfactory  evidence  of  actual  intention : Halsbury’s  Laws  of 
England,  vol.  6,  p.  415;  Dunn  v.  Macdonald,  [1897]  1 Q.B.  555, 
557  (C.A.)  The  outstanding  question  here  is  whether  the  proposed 
defendant  is  personally  responsible  for  services  ostensibly  rendered 
by  the  applicant  for  the  Crown,  subsequent  to  the  30th  September, 
1926.  It  was,  of  course,  fundamental  that  counsel  appointed  to 
assist  in  the  investigation  should  be  persona  grata  to  the  Com- 
missioner. This  principle  appears  to  have  been  followed  in  this 
instance,  when  the  applicant  was  appointed  by  the  Crown.  From 
this  position  he  was  dismissed,  as  he  says,  on  the  30th  September. 

It  is  impossible  to  regard  what  the  applicant  alleges  in  reference 
to  the  $10,000  government  appropriation,  under  the  supervision 
or  quasi-control  of  the  Commissioner,  or  the  casual  conversations 
or  references  to  it,  or  the  Commissioner’s  action  from  time  to  time 
concerning  it — all  of  which,  I am  assured,  was  eminently  proper — 
as  in  the  remotest  degree  relevant  to  questions  raised  in  the  pro- 
posed action;  and  I think  it  is  rather  to  be  regretted  that  the 
applicant  has  conspicuously  featured  this  in  the  material  filed.  It  is 
argument  of  a type  quite  capable — though  quite  unjustly,  I am 
sure — of  being  distorted  into  an  implication  unfavourable  to  the 
applicant.  This  fund  was  manifestly  not  set  apart  or  intended  for 
payment  of  the  applicant’s  counsel  fees,,  or  any  service  of  this  char- 
acter, nor,  d fortior%  to  meet  the  ex  post  facto  claim  now  set  up. 
And  the  same  is  to  be  said,  with  added  emphasis,  of  the  attempt 
to  strengthen  the  applicant’s  claim  by  linking  up  the  alleged  con- 
versations or  verbal  instructions  to  prepare  a factum  or  brief  for 
use  by  the  Commissioner — at  a time  when  the  applicant  was  yet 
the  accredited  counsel  of  the  Crown — with  the  preparation  of  the 
factum  now  in  question,  for  many  obvious  reasons,  but  I will 
mention  only  three: — 

(a)  All  that  the  applicant  did  until  the  30th  September  was 
as  the  regularly  retained  counsel  of  the  Crown,  and — within  the 
contemplation  of  everybody — all  that  he  earned  was  to  be  paid  for 
by  the  Crown. 

(h)  Although  the  applicant  may  have  done  a lot  of  thinking,  in 
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the  meantime,  as  he  suggests,  he  did  nothing  upon  which  anybody 
could  put  his  hand,  nothing  for  which  he  could  claim  anything 
from  anybody  between  the  date  of  the  iCommissioner’s  direction  and 
the  day  of  his  dismissall. 

(c)  On  the  28th  September,  when  the  factum  was  wanted,  and 
had  not  been  prepared,  all  that  had  been  previously  contemplated 
was  definitely  abandoned,  and  in  its  place^  as  shewn  by  telegrams 
on  file — the  last  of  them  the  day  before  the  applicant  was  dismissed 
— the  taking  of  further  evidence  and  oral  argument  was  substituted 
therefor:  see  telegrams  of  the  28th,  29th,  and  30th  September 
and  letter  from  the  applicant  of  the  7th  October.  The  applicant 
was  not  ready.  One  is  minded  of  a very  ancient  record:  ^^And 
they  all  with  one  consent  began  to  make  excuse.^^ 

On  the  7th  October  the  applicant  wrote : I could  have  been 

ready  for  an  oral  argument  in  less  time  than  it  will  take  to  pre- 
pare a brief  for  you.  My  habit  is  to  ^ soak  myself  ^ with  data,  tak- 
ing but  few  notes,  and  then  to  disgorge  orallly.  I have  very  little 
taken  down,  but  it  is  all  in  my  head.”  Well,  all  this  is  only  mental 
equipment,  educational  capital,  or^  perhaps,  added  fitness  for  the 
discharge  of  the  responsible  duties  the  defendant  undertook  on 
behalf  of  the  Ctown,  and — except  in  the  case  of  premature  or  unjus- 
tifiable dismissal — ^creates  no  basis  for  remuneration,  even  as 
against  the  Crown,  until  it  has  been  crystallised  into  some  con- 
crete act  or  service,  or,  as  the  applicant  expresses  it^  until  he  dis- 
gorges himself.”  This  he  did  not  begin  to  do  until  the  8th  Octo- 
ber : and  the  process  was  not  complete^  until  the  28th. 

It  is  not  in  the  public  interests,  or  in  line  with  sound  public 
policy,  that  the  applicant,  knowing,  as  he  did,  that  he  was  no  longer 
wanted,  should  be  allowed  to  project  himseilf  into  the  investiga- 
tion about  to  be  continued  by  the  newly-formed  administration,  or 
that  by  suggestion  or  argument  — however  well  conceived — ^he 
should  thereafter  attempt  to  guide  the  deliberations  or  conclusions 
of  the  Commission.  I have  not  overlooked  that  the  applicant  evi- 
dently, and  quite  natural!}^,  regards  the  factum  he  prepared  as, 
per  se,  of  decided  intrinsic  value,  and  it  may  be.  I am  far  from 
suggesting  that  it  is  not.  But  ^‘^no  man  can  serve  two  masters,” 
and,  in  the  abstract,  it  is  equally  obvious,  I thinly,  that  no  two 
or  more  non-communicating  or  non-concurring  learned  counsel, 
however  professionally  eminent,  are  likely  to  be  successful!  in  guid- 
ing or  assisting  any  inquisitorial  or  deliberative  body  to  wise  or 
just  conclusions.  The  Commission,  as  reconstituted  at  about  that 
time,  had  two  very  distinguished  counsel  to  assist  in  its  investiga- 
tions and  deliberations.  Judging  of  the  attitude  of  the  applicant, 
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by  a very  careful  reading  of  all  the  papers  on  file,  I cannot  think 
that  his  continued  activity  could  possibly  work  out  as  an  exception 
to  the  general  abstract  proposition  just  stated ; and  a contract  con- 
trary to  public  policy,  however  benevolently  conceived  or  carefully 
phrased,  is  void  ah  initio  to  all  intents  and  purposes. 

I have  dwelt  upon  this  phase  of  the  transaction  because  it  is 
the  origin  of  the  claim,  as  now  set  up — its  root  and  vital  force,  if 
any  it  has — and,  denuded  of  this,  I cannot  conceive  that  the 
applicant  has  even  a debatable  right  to  the  relief  claimed. 

With  sincere  respect,  I am  of  opinion  that  the  applicant  was 
ill-advised  in  the  course  he  pursued  after  the  3'Oth  September,  that 
his  attitude,  as  revealed  in  the  exhibits  on  file,  towards  at  least 
one  member  of  the  administration  should  have  admonished  him 
to  refrain  from  any  further  act,  and  that  the  proposed  action  is 
misconceived  in  substance  and  in  form. 

As  to  the  forum  conveniens,  I cannot  agree  with  the  argument 
submitted  by  the  applicant ; although,  in  view  of  the  conclusions  I 
have  definitely  reached,  this  question  becomes  comparativley  unim- 
portant, yet,  as  quoted  from  Pollock,  M.E.,  supra,  ‘^the  Court 
pays  attention  to  a great  number  of  matters,  in  particular  it  would 
pay  attention  to  what  is  the  forum  conveniens/' 

For  the  proposed  defendant  personally,  perhaps,  preparation 
and  trial  at  Ottawa  might  not  be  singularly  inconvenient;  but 
he  is  the  Chief  Justice  of  a sister  Province,  and  that  his 
absence,  at  undated  intervals  of  uncertain  duration,  is  liable  and 
perhaps  likely  not  only  to  occasion  personal  inconvenience,  but 
inconvenience,  embarrassment,  and  disorganisation,  more  or  less, 
in  the  administration  of  justice  in  the  Province  of  Quebec  as  well, 
is  clearly  conceivable,  and  a circumstance  that  ought  not  to  be 
casually  put  aside.  The  purpose  of  the  rule  is  that  a defendant 
shall  not  be  inconvenienced  or  harassed  in  this  way  until  there  is 
shewn,  at  least,  primd  facie  evidence  of  a legitimate  claim. 

The  lines  ailong  which  I should  exercise  the  discretionary  pow- 
ers vested  in  me  have  been  so  frequently  discussed  and  defined  that 
I do  not  feel  that  T ought  to  have  much  difficulty.  If  upon  the 
papeTS  filed  the  applicant  shews  a claim  which,  if  unanswered,  wonld 
entitle  him  to  recover,  or  an  apparently  bond  fide  legal  claim,  or  a 
like  claim  but  debatable  and  in  the  end  dependent,  perhaps,  upon 
the  construction  of  documents,  and  this  again  dependent  upon  vol- 
uminous, or  not  immediately  available,  oral  evidence  of  surround- 
ing circumstances,  or  if  an  apparently  legitimate  demand  is  made 
out,  although  lacking  the  full  measure  of  evidence  necessary  to 
complete  proof  of  the  applicant’s  case  when  it  comes  to  trial,  or 
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possibly — though  I am  inclined  to  think  otherwise — ^the  applicant’s 
right  to  recover  depends  upon  exceptionally  difficult  questions  of 
law,  I ought  not,  as  it  might  be  said,  to  summarily  try  the  case,” 
and  I ought  to  allow  the  issue  of  the  writ:  Hemelryck  v.  WUliam 
Lyall  Shipbuilding  Co.,  [1921]  1 A.C.  698;  Annual  Practice 
(1926),  p.  82;  Halsbury’s  Laws  of  England,  vol.  7,  para.  1031.  I 
must  exercise  my  discretion  judicially  and  ^legitimately:”  Bowl- 
ing v.  Cox,  supra.  But,  on  the  other  hand,  I must  try  to  find  out 
and  determine  whether,  accepting  the  facts  and  circumstance  as 
the  applicant  puts  them,  there  is  a case  to  try,  a pro  and  con  it 
may  be,  a debatable  or  arguable  case,  if  you  like,  but  at  least  some- 
thing that  looks  like  a legally  enforceable  claim,  and  if,  upon  the 
material  filed,  it  appears  that  manifestly  the  applicant  has  no  cause 
of  action,  or  no  right  to  proceed  in  the  manner  he  has  elected  to 
proceed,  (leave  to  issue  the  writ  should  be  refused:  Societe  Generale 
de  Paris  v.  Dreyfus  Brothers  (1877),  37  Oh.  D.  215;  Glover  v. 
Persigny  (1862),  11  W.R.  146;  Burt  v.  Bowen  (1891),  8 Times 
L.R.  28.  Measured  by  these  standards,  I am  of  the  opinion  that 
the  learned  Master  has  not  erred,  and  that  the  additional  alterna- 
tive since  then  set  up  has  not  altered  the  situation.  It  is  not  pre- 
tended, and  could  not  be  even  plausibly  argued,  that  while  the 
factum  was  being  prepared,  and  when  it  was  delivered,  either  the 
applicant  or  the  proposed  defendant  ever  thought  of  personal 
responsibility  or  payment  by  the  proposed  defendant.  The  pri- 
vate memorandum  for  Sir  Francois  Lemieux,”  accompanying  the 
formal  letter  enclosing  the  factum,  and  the  applicant’s  letter  to  the 
learned  Chief  Justice  of  the  12th  November,  1926,  conclusively 
prove  this.  The  position  then  suddenly  assumed  by  the  appli- 
cant was  that,  the  Chief  Justice  having  undertaken  to  fix  ” 
the  compensation  - to  be  paid  to  the  applicant  by  the 
Crown,  and  having  retired  from  the  Commission  without  certify- 
ing to  the  fair  compensation,  if  any,  to  be  paid  by  the  Crown,  the 
Chief  Justice  thereupon,  ipso  facto,  became  the  applicant’s  debtor, 
in  substitution  for  the  Crown.  I cannot  see  it  in  that  way,  and 
this  leads  back  to  what  I have  already  intimated,  that  the  right 
of  action  is  not  only  misconceived  but,  assuming  a cause  of  action, 
the  method  of  procedure,  as  well,  is  incorrect.  The  remedy,  if  any, 
is  not  by  a specially  endorsed  writ,  but  an  action  for  damages  and 
notice  of  action.  Well,  after  all,  is  this  an  inadvertence  ? Having 
regard  to  the  eminent  professional  status  of  the  applicant  and  his 
counsel,  this  would  possibly  be  an  unfair  inference.  It  is  easier 
to  believe  that  they  realised  that  the  inevitable  answer  would  mean 
inevitable  defeat:  You  have  lost  nothing.  Fixing  the  fair  value 

of  jour  services  is  only  a substitute  for  the  ordinary  taxation  of  a 
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professional  bill.  AM  I undertook  to  do  I will  do  when  called 
upon/^  etc.,  etc. ; but  I need  not  follow  this — the  applicant  has  seen 
fit  to  act  upon  other  lines.  I refrain  from  quoting  from  it,  but  the 
private  memorandum  referred  to  emphasises  the  correctness  of  the 
conclusion  of  fact  I have  stated,  that  the  idea  of  holding  the  Chief 
Justice  liable^  in  any  event,  never  dawned  upon  the  applicant  until 
after  the  delivery  of  the  factum.  It  was  an  afterthought.  It  is  poss- 
ible that  the  disquieting  rumours,  to  which  he  refers  in  the  private 
memorandum,  had  so  gained  in  volume  in  the  meantime  that  even 
before  the  return  of  the  factum  he  may  have  been  tentatively  dwell- 
ing upon  a collateral  remedy.  I do  not  know.  He  was,  while  it 
lasted,  the  legally  constituted  adviser  of  the  Commission,  and  can 
hardly  be  allowed  to  reverse  the  relation  and  say,  ‘^You  shoulld 
have  warned  or  advised  me.^’ 

Dealing  with  the  appeal  distinctly  upon  the  basis  of  fact  alleged 
by  the  applicant  in  support  of  it — taking  the  chain  of  events  exactly 
as  the  applicant  uncoils — I find  no  link  in  it  stamped  with  the  good 
faith  and  loyalty  to  the  new  administration,  whose  servant,  not- 
withstanding his  dismissal,  he  stili  professed  to  be,  and  without 
which  the  steady  continuity,  stability,  and  efficiency  of  parliament- 
tary  government  would  be  seriously  imperilled.  It  is  a trite  and 
true  saying  that  a chain  is  no  stronger  than  its  weakest  link.  If 
the  Crown  is  not  indebted  to  the  applicant  it  is  idle  to  talk  of  a 
collateral  liability  of  the  defendant ; and,  reverting  to  what  I have 
already  said  as  to  contracts  inimical  to  the  public  welfare,  I am  of 
opinion  that  the  applicant  has  not  shewn  a primd  facie  cause  of 
action.  The  proceedings  being  ex  parte,  I am  to  take  the  applicants 
case  as  he  frames  it,  and  I am  not  to  assume,  of  course,  that  it  is 
better  than  it  looks  in  an  ex  parte  netting.  Doubtless  there  are 
possibilities  the  other  way.  Parenthetica'lly,  for  instance,  on  the 
28th  September  the  applicant  considered  it  ''unsafe  to  reach  any 
conclusions without  further  evidence,  and  feared  that  merely 
legal  argument  will  be  valueless  unless  based  upon  facts  and  opin- 
ions as  yet  incompletely  secured.’’  This  evidence  was  never  secured. 
By  what  magical  device  did  the  factum  suddenly  become  worth 
$2,600?  However,  these  are  possibilities  or  pnobabilities  I have 
not  to  consider. 

The  proceedings  being  ex  panic,  tlie  proposed  defendant  has  not 
incurred  costs.  The  motion  is  dismissed,  and  tlie  ruling  of  the 
learned  Master  affirmed. 

The  applicant  moved  for  leave  to  appeal  from  the  order  of 
Lennox,  J. 
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May  13.  The  motion  was  heard  by  Middleton,  J.A.,  in 
Chambers. 

The  applicant  in  person. 

May  13.  Middleton,  J.A.  : — Sir  Francis  Lemieux  and  Mr. 
O’Connor  were  both  public  servants  engaged  in  the  discharge  of 
public  duties,  and  there  can  be  no  ground  for  supposing  that  either 
was  contracting  upon  the  basis  of  personal  liability.  Beyond  this, 
I am  convinced  that  there  was  no  contract  at  all.  Mr.  O’Connor  was 
before  Sir  Francis  as  counsel^  and  at  most  he  expressed  a wish  or 
desire  that  coTjnsel  should  reduce  to  a written  form  his  argument  on 
matters  before  him.  True^  Mr.  O’Connor  had  been  discharged  by 
the  Government,  but  Sir  Francis  had  intimated  to  the  Solicitor- 
General  his  desire  to  have  this  factum  from  Mr.  O’Connor,  and 
this  fact  is  stated  in  the  letter.  It  may  be  that  Mr.  O’lOonnor 
ought  to  have  communicated  with  the  Solicitor-General  before 
doing  this  work  if  he  intended  to  charge  the  Government  the  large 
fee  he  now  claims,  but  I am  certain  that  he  ought  to  have  made 
the  situation  plain  before  he  undertook  to  do  the  work  upon  the 
theory  that  the  Judge  conducting  the  inquiry  Avould  be  made  per- 
son ally  liable. 

Under  the  Judges  Act,  R.S.C.  190b,  ch.  138,  sec.  34^  as  enacted 
in  1920  by  10  & 11  Geo.  V.  ch.  56,  sec.  12,  a Judge  is  bound  to 
undertake  any  inquiry,  when  appointed,  without  remuneration 
other  than  his  judicial  salary;  and  no  one  woald  suppose  that 
counsel  appearing  before  such  a Judge  v/as  looking  to  the  Judge 
personally  for  his  remuneration.  Mr.  O’Connor  was  employed  by 
those  who  dismissed  him,  and  the  Judge  was  in  no  sense  his  em- 
ployer or  master. 

The  case  is  not  at  all  like  the  case  of  Graham  v.  Public  Works 
Commissioners,  [1901]  2 K.B.  781.  There  was  no  public  work 
being  constructed  by  commissioners. 

Mr.  O’Connor  knew  the  whole  situation,  and  was  not  misled. 

The  question  whether  the  Government  should  have  paid  Mr. 
O’Connor  is  not  before  me,  and  I express  no  opinion  upon  it,  and 
do  not  suggest  that  he  has  not  been  fairly  treated — that  is  a matter 
between  Mr.  O’Connor  and  the  Government,  with  which  I have 
no  concern. 

On  this  motion  I refuse  leave  to  appeal,  because,  after  listen- 
ing to  a long  and  elaborate  argument  by  Mr.  O’Connor,  I am  con- 
vinced that  neither  Judge  nor  jury  could  reasonably  find  in  his 
favour,  and  any  action  such  as  that  proposed  would  be  frivolous 
and  vexatious  in  the  extreme. 
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[APPELLATE  DIVISION.] 


Eex  V.  Stark. 

Criminal  Law — Conviction  for  Criminal  'Negligence  Causing  Bodily 
Harm — Criminal  Code,  secs.  284,  285 — Motor  Vehicle  upon  High- 
way— Negligence  of  Driver— Injury  to  Passenger  in  another  Vehicle 
— Death  Resulting  from  Injury — Indictment  for  Manslaughter  Open 
to  Crown — Whether  Conviction  for  Lesser  Offence  Lawful — Ver- 
dict of  Guilty  where  two  Distinct  Charges  Made — Application  to 
both. 

The  defendant,  driving  a motor  vehicle  upon  a highway,  ran  into  a 
taxicab  in  which  were  two  passengers,  one  of  whom  was  so  injured 
that  she  died  three  days  later.  The  defendant  was  convicted  upon 
two  charges  of  criminal  negligence  causing  bodily  or  grievous  bodily 
harm,  under  secs.  284  and  285  of  the  Criminal  Code:  — 

Held,  upon  the  evidence,  that  the  negligence  of  the  defendant  was  the 
cause  of  the  casualty. 

2.  That  the  verdict  of  “ guilty  ” applied  to  both  charges,  they  being 
distinct,  specific  charges,  not  alternative. 

Rex  V.  Manheim  (1926),  30  O.W.N.  317,  distinguished. 

3.  That  the  defendant  was  properly  convicted  under  secs.  284  and  286 
of  the  Code,  notwithstanding  that  death  resulted  from  the  injuries 
inflicted  by  his  negligence. 

The  contention  that,  where  the  facts  shew  a case  of  manslaughter,  the 
statutory  crimes  charged  subsist  until  death,  but  disappear  when 
death  occurs,  and  only  one  crime  continues,  namely,  manslaughter, 
could  not  prevail. 

Per  Middleton,  J.A.,  dissenting: — Sections  247,  250,  252,  and  262  of  the 
Code  made  it  impossible  to  prosecute  for  any  offence  other  than  man- 
slaughter. 

Review  of  the  English,  Canadian,  and  American  authorities. 

Regina  v.  Bird  (1851),  2 Den.  C.C.  94,  5 Cox  C.C.  1,  and  Rex  v.  Taylor 
(1921),  51  O.L.R.  392,  specially  referred  to. 

An  lappeal  by  the  defendant  from  his  conviction  by  'Coats- 
worth^  Co.CJ.^  in  the  County  Court  Judge’s  Criminal  Court  of 
the  County  of  York,  after  trial  (without  a jury)  upon  the  follow- 
ing charges: — 

That  on  or  about  the  13th  day  of  July,  1926,  at  the  city  of 
Toronto,  in  the  county  of  York,  the  defendant,  having  the 
charge  of  a motor  vehicle,  by  wanton  or  furious  driving  or  racing 
or  other  wilful  misconduct  or  by  wilful  neglect^  did  or  caused  to 
be  done  bodily  harm  to  one  Edith  Templeton,  contrary  to  the 
Criminal  Code,  sec.  285 ; and,  further,  that  the  defendant,'  at  the 
time  and  place  aforesaid,  by  an  unlawful  act  or  by  driving  a motor 
vehicle  negligently,  or  by  omitting  while  driving  the  said  motor 
vehiole  to  do  an  act  wliich  it  was  his  duty  to  do,  did  cause  grievous 
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App.  Div.  bodily  injury  to  the  said  Edith  Templeton,  contrary  to  the  Criminal 
Code,  sec.  284*. 

The  learned  County  Court  Judge  found  the  defendant  guilty, 

and  he  now  appealed. 

Stark. 

February  23.  The  appeal  was  heard  by  Riddell,  Middleton, 
Masten,  and  Orde,  JJ.A.,  and  Fisher,  J. 

R.  H.  Greer,  K.C.,  and  G.  H.  Gray,  for  the  appellant,  argued 
first,  that  there  had  not  been  established  in  evidence  the  inens  rea 
necessary  to  shew  criminal  as  distinguished  from  civil  negli- 
gence. Consequently  the  accused  was  not  guilty  of  any  offence  as 
charged.  Secondly,  that,  if  the  accused  was  guilty  of  any  offence, 
it  was  manslaughter  (death  having  supervened),  and  so  the 
learned  County  Court  Judge  had  no  jurisdiction  to  convict. 
Death  having  resulted  from  the  bodily  harm  inflicted,  the  accused 
could  only  be  prosecuted  for  manslaughter,  and  not  for  the  lesser 
offences  referred  to  in  secs.  284  and  285  of  the  Criminal  Code : 
Regina  v.  Bird  (1851),  2 Den.  C.C.  94;  Regina  v.  Ganes  (1872), 
22  U.'C.C.P.  185;  Rex  v.  Shea  (1909),  14  Can.  Crim.  Cas.  31'9; 
Rex  V.  Quinn  (1905),  11  O.L.R.  242;  Wemyss  v.  Hophins  (1875), 
L.R.  10  Q'.B.  3'78;  Rex  v.  Sacco  and  Parisi  (1926),  30  O.W.N.  332; 
Rex  V.  Forseille  (1920),  55  D.L.R.  262;  Rex  v.  Taylor  (19i21), 
51  O.L.R.  392;  Rex  v.  Greisman  (1926),  59  O.L.R.  156;  Rex  v. 
Peters  (1926),  29  O.W.N.  483  The  verdict  was  defective,  in  that 
it  did  not  specify  to  which  count  the  finding  was  applicable : 
Rqx  V.  Manheim  (1926),  30  O.W.N.  317.  It  was  unfair  to  charge 
the  accused  under  sec.  284  when  the  evidence  to  be  adduced  would 
justify  a charge  of  manslaughter. 

At  the  close  of  the  argument  for  the  appellant,  the  Court  stated 
that  the  evidence  shewed  a sufficient  degree  of  negligence  to  warrant 
a conviction  of  the  defendant  for  criminal  negligence  under  sec.  284 
of  the  Criminal  Code,  and  they  desired  to  hear  counsel  for  the 
Crown  only  on  the  question  whether  the  Crown  could  charge 
criminal  negligence  under  sec.  284,  or  wanton  driving  under  sec. 

♦Sections  284  and  285  are  as  follows:  — 

284.  Every  one  is  guilty  of  an  indictable  offence  and  liable  to 
two  years’  imprisonment  who,  by  any  unlawful  act,  or  by  doing 
negligently  or  omitting  to  do  an  act  which  it  is  his  duty  to  do,  causes 
grievous  bodily  injury  to  any  other  person. 

285.  Every  one  is  guilty  of  an  indictable  offence  and  liable  to 
two  years’  imprisonment  who,  having  the  charge  of  any  carriage  or 
motor  vehicle,  automobile,  or  other  vehicle,  by  wanton  or  furious 
driving,  or  racing  or  other  wilful  misconduct,  or  by  wilful  neglect, 
does  or  causes  to  be  done  any  bodily  harm  to  any  person  (as  amended 
in  1910  by  9 & 10  Edw.  VII.  ch.  13,  sec.  1). 
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285,  when  dea/th  had  occurred,  and  on  the  question  of  merger  of 
lesser  offences  in  greater. 

Edward  Bayly,  K.C.,  for  the  Crown,  -contended  that  the  Crown 
always  has  the  option  of  charging  offences  which  the  facts  warrant 
(Criminal  Code,  secs.  856,  872,  and  873),  and  is  under  no  obliga- 
tion to  charge  the  highest  offence.  The  point  had  already  been 
decided.  See  Rex  v.  Peters,  29  O.W.N.  483;  Rex  v.  Taylor,  51 
O.L.E.  392;  Union  Colliery  Co.  v.  The  Queen  (1900),  31  Can. 
S.'C.E.  81;  Rex  v.  Canadian  AUis-Chalmers  Ltd.  (1923),  54  O.L.E. 
38.  In  the  only  ease  which  indicated  otherwise,  Rex  v.  Greisman, 
59  O.L.E.  156,  at  p.  163,  the  expressions  of  opinion  are  oliter 
and  inoonclusive.  Rex  v.  Forseille,  55  D.L.E.  262,  is  authority 
only  for  the  proposition  that  an  acquittal  for  manslaughter  wipes 
out  a lesser  offence  ; but  see  sec.  872  of  the  Criminal  Code.  With 
regard  to  merger,  the  offences  created  by  the  iCriniinal  Code,  secs. 
284  and  285,  are  statutory  offence's  and  incapable  of  being  merged 
in  the  crime  of  manslaughter:  and  see  the  American  and  English 
Encyclopedia  of  Law,  vol.  20,  p.  607.  In  practice,  the  Crown 
has  often,  in  the  interests  of  justice,  charged  without  question 
lesser  offences  than  the  facts  might  have  warranted. 

Greer,  K.C.,  in  reply. 

(March  25.  Eiddell,  J.A.  : — We  held  against  the  appeal  on 
the  argument  as  to  the  facts,  and  it  remains  to  dispose  of  the  ques- 
tions of  law. 

It  was  argued  that  the  verdict  was  defective.  The  learned  trial 
Judge,  after  a careful  review  of  the  facts  and  law,  said.  find 
the  accused  guilty,”  and  e'ndorsed  the  charge-shee+,  I find  the 
accused  guilty.  E.  Coatsworth,  Judge.” 

The  case  of  Rex  v.  Manheim,  30  O.W.N.  317,  is  cited  to  shew 
that  this  verdict  is  not  properly  a verdict  at  all,  as  it  does  not 
specify  to  which  count  the  finding  is  applicable.  'But  that  case  is 
wholly  different : as  is  said  by  the  Court : . the  second 

count  charged,  in  the  alternative,  one  of  two  offences.  There  was 
no  evidence  to  support  one  of  the  offences  charged.  The  verdict 
of  guilty  was  a finding  that  one  of  the  two  offences  was  committed, 
but  did  not  say  which,  and  was,  therefore,  insensible.  Each 
offence  should  have  been  the  subject  of  a separate  count,  or  the 
jury  should  have  been  required  to  say  to  which  offence  the  verdict 
was  to  apply.”  Here  there  is  nothing  of  the  kind,  no  alternatives 
upon  either  of  which  the  jury  might  find,  but  there  are  two  specific 
charges,  distinct  not  alternative,  and  a finding  of  guilty  applying 
to  both. 
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What  would  be  said  if  the  accused  had  pleaded  guilty  to  the 
charge  generally? 

The  other  question  of  law  is  less  simple.  The  facts  are  that 
the  accused  was  driving  a motor  car  on  a Toronto  street^  and  by 
negligence  ran  into  a taxicab  in  which  were  two  ladies,  throwing 
the  taxicab  against  a post,  and  causing  the  death,  three  days  later, 
of  one  of  the  passengers.  It  is  argued  that  these  facts  constitute 
a case  of  mansilaughter ; and  that,  while  the  statutory  crimes 
charged  subsist  until  death,  they  disappear  when  death  occurs,  and 
only  the  one  crime  continues,  namely,  manslaughter. 

Such  a conclusion  would  have  alarming  consequences  were  it 
sound:  more  than  one  Judge — myself  in  several  cases — ^have  sent 
men  to  prison  for  an  imaginary  and  non-existent,  an  impossible, 
crime,  and  the  process  of  the  law  has  been  abused  to  the  lasting 
injury  and  shame  of  men  who  should  ha,ve  never  been  called  upon 
to  face  a jury  charged  with  a crime  they  could  not  have  committed. 

So,  too,  the  opinions — obiter,  it  is  true,  but  asked  for  by  the 
Crown  for  its  guidance^  and  carefully  considered — ^of  three  eminent 
Judges  must  be  rejected,  although  more  than  once  acted  on  by  the 
Grown  with  the  result  of  sending  men  to  prison. 

In  Rex  V.  Taylor,  51  O.L.E.  39i^,  a person  assaulted  died  of 
the  assault ; the  Crown  prosecuted  for  the  assault  and  not  the  man- 
slaughter; the  County  Court  Judge  held  that  a bill  for  assault 
would  not  lie,  and  that  the  only  charges  that  would  'lie  were 
murder  and  manslaughter.  On  a case  stated,  the  Appellate 
Division  held  that  the  County  Court  Judge  was  wrong:  the  Chief 
Justice  of  Ontario,  Sir  William  Meredith,  with  whom  Mr.  Justice 
Maclaren  expressly  agreed,  and  Mr.  Justice  Hodgins,  considering 
that  the  Crown  might  prosecute  for  the  lesser  offence  of  assault, 
which  was  held  to  continue  to 'exist  although  death  occurred  from 
the  assault.  There  was  no  dissent. 

This  case  was  referred  to  in  Rex  v.  Peters,  29  O.W.N.  483, 
which,  if  correctly  reported,  is  conclusive  against  this  appeal:  but, 
for  reasons  which  will  appear  later,  I first  discuss  the  present  case 
without  reference  to  it. 

There  is  a great  mass  of  discussion,  learned  and  otherwise,  in 
American  text-books  and  decisions  as  to  the  merger  of  assault 
in  murder  and  manslaughter  when  death  occurs:  there  is  a great 
mass  of  learning  in  the  English  cases  and  our  own  cited  to  us. 
particularly  in  Regina  v.  Bird,  5 Cox  C.C.  1,  11,  20,  2 Den.  C.O. 
94,  and  the  cases  therein  cited.  • 

But  most  of  this  discussion  and  learning  does  not  bear  upon 
the  present  question  except  by  analogy — and  Analogy  is  a still 
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more  iinTuly  horse  and  more  apt  to  bolt  than  the  well-known  horse  App.  Div. 
of  that  character — Public  Policy.  19^ 

At  the  Common  Law  it  was  not  a crime  simply  to  cause  bodily  

harm  by  negligence^  as  is  pointed  out  by  Williams,  J.,  in  Regina  v. 

Friel  (1891),  17  Cox  C.C.  325,  at  p.  327,  and  by  Hodgins,  J.A.,  in  ^tauk. 
Bex  V.  Taylor,  51  O.L.E.  at  p.  403,  and  the  statutory  offence  as  to  Riddell,  J.A. 
bodily  harm  long  involved  assault,  something  active,  not  merely 
negligence. 

At  the  'Common  Law,  one  who  negligently  caused  injury  to 
another,  however  serious  and  lasting,  escaped  punishment  by  the 
criminal  law  unless  death  ensued  from  such  injury  within  a year 
and  a day.  The  victim  might  suffer  three  days,  three  years  or 
three  decades,  but  there  was  no  crime. 

Our  Parliament  created  entirely  new  and  statutory  offences 
when,  in  the  annus  mirabilis,  1869,  the  originals  of  secs.  284  and 
285  of  the  Code  were  passed,  3'2  & 3'3  Viet.  ch.  20,  secs.  35,  34 
(Dom.) — these  came  forward  as  E.S.C.  1886,  ch.  162,  secs.  33,  28: 

Criminal  Code,  18'9i2,  secs.  2'52,  253.  ETo  doubt,  in  case  of  death 
resulting  within  a year  and  a day  from  the  violation  of  either  of 
these  sections,  a bill  for  manslaughter  would  lie — many  cases  are 
cited  in  Eussell  on  Crimes  and  iMisdemeanours,  7th  ed.,  pp.  794, 
sqq.,  860;  and  see  McCarthy  v.  The  King  (1921),  62  Can.  S.C.E. 

40,  59  D.L.E.  206,  and  cases  cited.  But  that  was  Common  Law 
not  statutory. 

Consequently,  unless  the  phrases  grievous  bodily  injury 
and  bodily  harm  do  not  cover  injury  ultimately  resulting  in 
death,  there  are  two  crimes  involved  in  this  case,  one  the  Common 
Law  offence  (of  course  now  also  statutory)  and  the  other  purely 
statutory. 

Do  the  expressions  in  the  statute  include  such  injuries  as 
ultimately  result  in  death?  In  Regina  v.  Union  Colliery  Co. 

(1900),  3 Can.  Crim.  Cas.  523,  7 B.C.E.  247,  the  Supreme  Court 
of  British  Columbia  held  that  they  did. 

McColl,  C.J.  (3  Can.  Crim.  Cas.  at  p.  527),  says:  The  words 

* grievous  bodily  injury  ^ in  sec.  i252  have  no  technical  meaning, 
and  in  their  natural  sense  include  injuries  resulting  in  death. 

And  Martin,  J.,  says  (p.  535)  : The  judgment  of  the  learned 

Chief  Justice,  whicli  I have  had  the  benefit  of  perusing,  exactly 
expresses  my  views  of  the  case.” 

Mr.  Justice  Drake  and  Mr.  Justice  Irving  dissented  from  the 
judgment  of  the  Court,  on  the  ground  that  the  indictment  was 
not  an  indictment  for  causing  grievous  bodily  injury,  but  for 
manslaughter. 
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In  the  Supreme  Court  of  Canada  the  decision  was  affirmed: 
Union  Colliery  Co.  v.  The  Queen  (1900),  31  Can.  S.C.R.  81,  4 
Can.  Crim.  Cas.  400.  The  leading  judgment  indeed  says  (pp.  89 
and  90)  that  whether  that  case  came  ^‘within  sections  251  and 
252  ^^  (our  present  sections  285  and  284)  ^^may  be  open  to  argu- 
ment,’^ and  it  is  not  . . . necessary  to  determine  that  point 
here  ” — but  the  reasoning  is  applicable  to  repel  the  argument  of 
the  appellant  in  this  case. 

The  judgment  continues  (31  Can.  S.C.R.  at  p.  90)  : — 

It  is  further  argued  that  as  the  indictment  disclosed  a case 
of  manslaughter,  and  as  (as  is  stated)  an  indictment  will  not  lie 
against  a corporation  for  manslaughter,  the  conviction  was  not 
maintainable.  It  is  possible  that  the  facts  ajlleged  in  the  indict- 
ment would  be  sufficient  to  sustain  an  indictment  for  manslaughter 
against  an  individual,  but  the  offence  alleged  in  the  indictment 
here  is  not  the  manslaughter;  it  is  criminal  negligence  in  the  dis- 
charge of  duty.  The  killing  is  not  alleged  as  the  offence,  but 
merely  the  consequence  of  the  offence.  In  an  indictment  for  man- 
slaughter it  is  at  least  necessary  to  charge  manslaughter  as  the 
crime — ^to  allege  that  the  defendants  ^ unlawfully  did  kill  and  slay,’ 
etc.,  or  ^ did  commit  manslaughter,’  allegations  wholly  absent  in 
the  present  case.’^ 

The  point,  however,  is,  I think,  covered  by  the  decision  of  the 
Appellate  Division  in  Rex  v.  Canadian  AlUs-Chalmers  Ltd.  (1923), 
54  O.L.R.  38,  in  which  a conviction  under  sec.  284  was  upheld, 
although  the  victim  died  in  three  days.  Of  course,  in  this,  as  in 
the  Union  Colliery  case,  the  accused  was  a corporation,  but  I con- 
fess my  inability  to  understand  how,  if  injury  causing  death  is 
within  the  words  of  the  statute  when  a corporation  causes  it,  it 
is  not  if  an  individual  is  the  offender.  This  would  be  an  extra- 
ordinary instance  of  judicial  lexicography. 

I can  find  nothing  in  reason  for  the  proposition  that  this  statu- 
tory crime  vanishes  and  becomes  non-existent  on  death  within  a 
year  and  a day,  and  nothing  in  authority  except  what  rides  the 
unruly  steed.  Analogy.  I am  not  to  be  taken  to  assent  to  the 
proposition  that  when  death  results  from  an  assault  there  is  no 
assault  and  that  the  assault  cannot  be  prosecuted  for — there  are 
dicta,  many,  from  which  anyone  can  gather  the  law  as  he  wishes 
it  to  be.  But  in  any  case  these  dicta  are  not  on  the  new  and  statu- 
tory offence  with  which  we  are  dealing. 

A word  may  be  said  as  to  the  effect  of  holding  that  the  statutory 
crime  has  disappeared.  No  one,  I presume,  would  think  that  the 
Crown  should,  before  prosecuting,  wait  a year  and  a day  to  see 
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whether  death  would  ensue,  as  at  the  Commo-n  Law,  before  the  App.  Div. 
statute  (1486)  3 H.  VII.  ch.  1,  the  'Crown  must  ‘Harry  the  year 

and  a day  before  prosecuting  appealable  crimes  such  as  murder,  

robbery,  etc.,  to  see  if  an  appeal  would  not  be  taken  by  the  person  ^ ‘ 
entitled  to  bring  an  appeal.  Speedy  trial  and  conviction  are  of  Stark. 
very  great  effect  in  checking  crime,  and  such  a “ tarrying  would  Riddell,  J.A. 
be  intolerable.  Suppose,  then,  a conviction  and  imprisonment, 
what  is  to  happen  if  death  occurs  within  the  year  and  a day?  Is 
the  conviction  to  be  set  aside  and  the  prisoner  released  because 
what  was  supposed  to  be  crime  turns  out  not  to  be  a crime  at  all  ? 

To  my  mind  it  is  unthinkable  that  any  court  could  continue  an 
imprisonment  for  what  is  not  a crime — even  if  the  prisoner  had 
pleaded  guilty  to  it.  No  court,  for  example,  would  now-a-days 
continue  the  imprisonment  of  one  who  had  pleaded  guilty  on  an 
indictment  for  witchcraft. 

Again,  can  it  be  supposed  that  Parliament  in  passing  the 
sections  mentioned  intended  that  the  offence  in  view  in  the  legis- 
lation could  be  made  to  disappear  on  the  occurrence  of  death 
within  a year  >and  a day  ? Can  it  be  that  the  moment  before  the 
expiration  of  a year  and  a day  the  crime  exists,  that  it  continues  to 
exist  if  the  victim  lives  that  moment,  but  disappears  if  the  victim 
dies  ? Can  a matter  which  is  wholly  extraneous  to  the  offence — the 
ultimately  resulting  death — determine  whether  the  statutory  crime 
exists  ? 

I recognise  that  argumentum  ab  inconvenienti  is  not  completely 
persuasive  and  must  be  used  with  caution,  but  I find  it  in  several 
English  cases  and  it  cannot  be  wholly  worthless. 

Remains  to  consider  Bex  v.  Peters,  29  O.W.N.  48*3.  If  that 
case  is  correctly  reported  it  is  conclusive  of  this  case.  Mr.  iBayly 
is  confident  that  it  is  correctly  reported,  but  it  is  said  by  my  broth- 
er Middleton  in  Rex  v.  Greisman,  59  O.L.R.  156,  at  p.  163:  ‘‘The 
case  of  Rex  v.  Peters,  29  O.W.N.  483,  referred  to  by  Mr.  Bayly, 
unfortunately  is  not  fully  reported.  The  Judges  taking  part  in 
that  decision  authorise  me  to  say  that  the  Court  did  not  consider 
the  question  of  the  propriety  of  prosecuting  for  negligence  where 
death  had  resulted.  The  Court  merely  considered  the  objections 
taken  by  the  notice  of  appeal,  and  that  question  was  not  even 
■■suggested.’’ 

Of  course,  whatever  may  be  the  recollection  of  others,  counsel 
or  otherwise^  the  statement  of  the  'Court  itself  must  be  wholly  and 
unreservedly  accepted  by  us.  The  result  is  that  a decision  is  given 
which  affirms  a conviction  which  on  the  present  appellant’s  argu- 
ment should  never  have  been  made  (the  alleged  crime  being  im- 
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possible)  because  the  appellants  counsel  did  not  raise  the  point  in 
his  notice  of  appeal.  Apparently  it  was  considered  that  the  first 
ground  of  appeal  did  not  cover  the  point,  viz.,  1.  The  conviction 
is  against  the  law  . . . and  it  would  appear  that  the  Court 
did  not  consider  itself  bound  to  take  judicial  cognizance  of  the  de- 
fect, if  any.  It  may  be  that  the  error  could  not  be  waived : Grcu- 
ham  v.  Ingleby  (1848),  1 Ex.  651,  at  pp.  655,  656,  657;  Rex  v. 
Justices  of  the  West  Riding  of  Yorkshire  (1815),  3 M.  & S.  493; 
Regina  v.  Inhabitants  of  Bloxham  (1844),  6 Q.B.  528,  at  p.  533. 
But,  in  view  of  the  statement  of  the  learned  Judges,  it  is  impossible 
to  accede  to  Mr.  Bayly’s  argument  and  hold  this  as  a binding  de- 
cision in  his  favour.  The  most  that  can  be  said  is  that  it  is  not  a 
decision  against  him,  and  that  it  implies  a recognition  of  the  legal- 
ity of  the  conviction. 

The  case  of  Rex  v.  Forseille^  55  D.L.R.  262,  contains  some  dicta 
which  may  be  considered  adverse  to  the  opinion  I have  formed. 
The  prisoner  was  indicted  on  two  counts,  one  for  manslaughter 
and  one  for  causing  grievous  bodily  harm;  the  jury  acquitted  of 
manslaughter  but  convicted  on  the  other  count.  It  was  held  that 
the  conviction  could  not  stand.  The  'Chief  Justice  says  (p. 
262) 

If  the  accused  was  guilty  of  anything  he  was  guilty  of  man- 
slaughter. The  jury  found  him  not  guilty  of  manslaughter,  and 
that,  in  my  opinion,  put  an  end  to  the  case.  If  he  was  guilty  of 
doing  grievous  bodily  harm  which  resulted  in  immediate  death,  he 
was  guilty  of  manslaughter. 

'^The  jury  found  him  not  guilty  of  manslaughter,  and  that 
finding  takes  away  all  possible  ground  upon  which  a verdict  of 
guilty  on  the  second  count  could  be  based.’’ 

Elwood,  J.  A.,  concurs  with  the  Chief  Justice. 

Mr.  Justice  ISTewlands,  at  p.  263,  says:  The  evidence  is  that 

he  shot  and  killed  the  deceased  and  if  that  killing  is  not  man- 
slaughter it  is  not  doing  him  grievous  bodily  harm.” 

This  decision  is  plainly  on  the  principle  nemo  his  vexo/ri  dehet 
pro  eadem  causa and  does  not  even  indicate  that  had  it  not  been 
for  the  acquittal  of  manslaughter  an  indictment  for  grievous 
bodily  harm  would  have  been  illegal,  unless  indeed  the  dictum  of 
the  Chief  Justice — wholly  obiter  and  not  necessary  for  the  decision 
— is  to  be  so  considered : In  my  opinion  the  second  count  should 

not  have  been  allowed  to  go  to  the  jury.” 

As  against  this  obiter  dictum,  if  it  is  so  read,  I place  the  obiter 
dicta  of  the  late  Chief  Justice  of  Ontario  and  other  Judges,  con- 
vincingly reasoned  as  they  are,  in  Rex  v.  Taylor,  51  O.L.R.  3'92, 
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at  pp.  399-40^,  405,  which  recommend  themselves  to  my  mind  as  App.  Div. 
proper  istatements  of  the  (law.  1927. 

Bnt  in  any  case,  the  victim  there  died  immediately,  and  there 
was  no  bodily  harm  if  death  is  not  to  he  taken  as  such.  The  de-  v. 
cision  has  no  relevancy  in  a case  in  which  there  was  bodily  harm  Sta^. 
from  which  the  victim  suffered  three  days  until  released  by  death.  Riddell,  J.A. 
And  no  one  in  the  present  case  could  be  certain  that  death  would 
necessarily  ensue — persons  have  lived  for  years  with  what  seemed 
much  more  serious  injuries' — ^an  iron  bar  through  the  head,  a bul- 
let through  the  heart,  a broken  back  or  a broken  neck. 

Some  argument  was  made  as  to  the  alleged  want  of  fairness  in 
the  course  pursued.  It  should  be  borne  in  mind  that  the  Court 
does  not  (unless  in  exceptional  cases  as  in  Code,  sec.  870)  direct 
or  initiate  any  criminal  proceedings — Judges  no  longer,  even  as 
Privy  Councillors,  direct  prosecutions  to  be  had.  The  Court’s  full 
duty  is  to  deal  with  cases  legally  brought  before  it  as  the  law  directs 
The  law  is  in  no  way  the  production  of  the  modern  courts ; it  is 
made  for  them  by  other  authority  whose  commands  the  courts  are 
bound  to  obey ; it  is  the  function  of  the  court  to  find  out  the  law  so 
made  and  to  apply  it  to  cases  brought  before  it.  There  is  nO'  law 
that  an  accused  shall  have  a fair  ” trial ; what  he  is  entitled  to  is 
that  he  shall  have  a trial  according  to  law  without  regard  to  wheth- 
er that  process  agrees  with  his  or  any  other  person’si — I include 
Judges — view  of  fairness.  The  law  is  not  what  a Judge  or  court 
may  consider  “ fair,”  but  what  the  legislative  authority  says,  other- 
wise the  well-meant  rebuke  administered  by  a well-known  organis- 
ation to  an  Ontario  Judge  for  obeying  the  laws  of  man  rather 
than  the  laws  of  God  ” would  not  be  so  absurd. 

I may  be,  as  I am,  of  the  opinion  that  certain  of  the  provisions 
for  criminal  trials  are  wholly  unfair  to  the  accused,  but  that  is  of 
no  consequence;  I must  follow  the  provisions,  objectionable  as  they 
are  to  me,  or  resign  my  office. 

Again  it  is  not  for  the  Court  to  find  fault  with  or  direct  the  At- 
torney-General in  his  duty  of  administering  the  criminal  law. 

The  present  Chief  Justice  of  Canada,  then  Mr.  Justice  Anglin, 
in  Attorney- General  for  Ontario  v.  Toronto  Junction  Recreation 
Olub  (1904),  8 O.L.E.  440,  at  pp.  444,  445,  used  trenchant  lan- 
guage in  which  I wholly  agree:  “While  I have  no  doubt  that  the 

Attorney-General  would  pay  due  regard  to  any  proper  expression 
of  judicial  opinion,  I must  decline  to  assume  the  role  of  adviser 
upon  the  propriety  or  impropriety  of  any  course  which  he  sees  fit  to 
take  in  such  matters.  Any  expression  of  my  opinion,  beyond  what 
is  proper  and  necessary  for  tlie  disposition  of  the  motion  before  me, 
would  be  extra-judicial,  and  probably  impertinent  as  well.  It  is 


384 


ONTARIO  LAW  REPORTS. 


[vOL. 


no  part  of  the  function  of  a court  of  law,  at  the  request  of  a party 
in  the  position  of  the  defendants,  to  express  ^ some  sort  of  pious 
opinion  as  to  the  mode  in  which  the  discretion  of  the  Attorney- 
General,  and  the  Attorney-General  alone,  should  be  exercised,  in  a 
case  in  which  he  thinks  it  his  duty  to  intervene per  Lord  Hala- 
bury  in  London  County  Council  v.  Attorney-General,  [190i2]  A.G. 
165,  at  p.  168.^^ 

So,  too,  in  Orpen  v.  Attorney-General  for  Ontario  (1924),  56 
O.L.R.  327,  in  a judgment  which  was  not  disapproved  in  this 
Court  (1925),  ih.  530,  it  was  said  (p.  337)  : — 

To  put  it  succinctly,  it  is  the  duty — ^the  constitutional  duty 
and  in  that  regard  the  sole  constitutional  duty — of  the  Attorney- 
General  to  advise  the  Lieutenant-Governor  as  his  conscience  di- 
rects, and  the  Court  has  no  jurisdiction  in  this  matter  of  con- 
science. 

• On  principle,  and  leaving  to  one  side  all  archaic  notions  con- 
cerning the  royal  prerogative  and  the  divinity  which  was  supposed 
to  surround  royail  servants,  it  seems  to  me  plain  that  in  our  sys- 
tem of  responsible  government  the  duty  of  the  advisers  of  his 
Honour,  who  are  the  real  rulers  of  the  Province,  is  to  exercise  their 
best  judgment  in  all  matters  of  State ; that,  in  the  exercise  of  that 
duty,  they  are  not  subject  in  any  wise  to  the  supervision  or  inter- 
ference of  the  Courts  or  of  any  other  power  except  the  representa- 
tives of  the  people  in  the  Legislative  Assembly.  They  are  respon- 
sible to  these  alone,  and  not  to  the  -Courts.^’ 

The  duty  of  the  Attorney- General  is  as  deilicate  and  important 
in  criminal  as  in  civil  matters,  if  not  more  so,  and  interference 
with  him  in  that  duty  by  anyone  who  cannot  defend  his  interfer- 
ence before  those  to  whom  the  Attorney- General  is  responsible,  is 
to  be  deprecated.  As  I see  it,  a Judge  has  no  more  right  to  in- 
terfere with  the  Attorney-General  than  the  Attorney-General  to 
interfere  with  a Judge — both  are  sworn  servants  of  his  Majesty, 
each  with  his  duty  well  defined,  and  for  either  to  trespass  upon  the 
field  of  the  other  will  not  tend  to  the  proper  and  constitutional 
conduct  of  public  business.  A Judge  has  the  same  right  as  any 
other  citizen  to  state  to  the  proper  authorities  his  view  of  the  pro- 
priety or  otherwise  of  any  (non-political)  proceeding,  but  such  a 
statement  is  non-judicial,  and,  as  it  is  usually  termed,  coram  non 
judice. 

My  views  in  that  regard  cannot  be  better  expressed  than  in  the 
words  of  Mr.  Justice  Hodgins  in  Rex  v.  Taylor,  51  O.L.R.  392,  at 
p.  403  : there  is  no  legal  restriction  upon  the  power  of  the  Crown 

in  determining  as  to  the  particular  charge  which  shall  either  be 
preferred  or  prosecuted  against  an  offender;  that  changed  circum- 
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stances  may  dictate  the  propriety  of  exercising  a discretion  which  App,  Div. 
at  another  time  would  he  inexpedient;  that  the  real  safeguards  in  ^927. 

criminal  procedure  lie  in  the  honour  and  responsibility  of  the  

Crown  and  in  the  right  of  a person  not  to  be  twice  vexed  for  the  ‘ 

same  offence.’’  But  so  much  has  been  said  as  to  the  fairness  of  Stark. 

such  a proceeding  as  was  had  in  the  present  case  that  I venture  to  j 

add  another  chicken  to  the  flock  and  another  dictum  to  those  al- 
ready appearing. 

I entirely  disagree  with  the  statement  that  it  is  unfair  to 
charge  an  individual  under  sec.  284  when  the  evidence  intended  to 
be  adduced  would  justify  a charge  of  manslaughter/’  even  if  that 
course  is  pursued  ‘^in  the  belief  that  juries  are  more  ready  to  con- 
vict of  criminal  negligence  than  of  manslaughter” — unless  indeed 
fair  ” means  more  likely  to  enable  a criminal  wholly  to  escape 
punishment.”  There  are  two  sides  to  this  as  to  most  questions. 

The  accused  is  not  the  only  person  to  he  considered,  there  is  the 
public  to  be  protected. 

It  is  common  knowledge  that  juries  are  now  loath  to  convict 
a motorist  of  manslaughter.  Much  of  this  disinclination  is  due,  I 
am  convinced,  to  the  unfortunate  traditional  teTminology — “ man- 
slaughter,” to^  many  minds  having  a connotation  of  human  gore, 
atrocity  and  the  convict’s  cell  for  life;  perhaps  the  fact  that  the 
automobile  is  now  very  extensively  owned  and  driven  by  all 
classC’S  may  help.  It  is  not  infrequently  found  that  it  is  useless  for 
the  Judge  to  explain  that  manslaughter  may  be  of  different  de- 
grees, from  not  much  worse  than  casual  forgetfulness  to  not  much 
better  than  murder.  Not  infrequently  juries  in  the  face  of  clear 
evidence — ^^evidence  which  would  convince  in  any  but  a case  of  ill- 
sounding  crime — violate  their  oath  by  what  in  the  terminology  of 
Blackstone,  is  “ a kind  of  pious  perjury  ” — 4 Commentaries  on  the 
Laws  of  England,  p.  238 — and  acquit.  The  result  is  that  an 
offender  against  the  criminal  law  is  relieved  of  all  punishment  for 
his  crime. 

It  is  on  this  sympathy,  natural  enough  indeed,  not  on  trial  by 
jury  in  itself,  that  the  offender  relies : trial  by  jury  he  may  have  on 
either  charge. 

If  the  responsible  officer  of  the  Crown  is  satisfied  that  such 
sympathy  is  'likely  to  prevent  a conviction  which  should  be  made,  I 
see  no  impropriety,  no  unfairness  to  anyone,  in  his  laying  the 
statutory  charge.  Unless  the  accused  is  to  rely  upon  the  jury  com- 
mitting this  “ pious  perjury  ” it  is  more  than  fair  to  him ; while  to 
omit  to  lay  it  and  by  laying  it  to  secure  a conviction,  and  instead 
to  lay  manslaughter  and  have  the  jury  acquit  under  facts  that 
should  have  secured  a conviction,  is  to  my  mind  unfair  to  the  public. 
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Salus  popuU  supremo)  esi  lex  is  still  a sound  principle ; and  I am 
unable  to  see  how  it  would  be  fair  to  the  people  to  have  one  who 
has  slain  his  fellow  go  unwhipped  of  justice.  In  any  case,  I re- 
peat, it  is  the  duty  of  the  responsible  officer  of  the  Crown  to  decide 
what  charge  to  lay,  and  that  duty  is  sufficiently  onerous  without 
pragmatical  interference  or  advice  from  anyone. 

In  the  above  I do  not  criticise  nor  do  I presume  to  criticise 
those  who  differ  from  me ; I simply  express  my  own  opinion. 

I think  the  appeal  must  be  dismissed  on  all  grounds. 

We  all  think  that  this  important  point  should  be  dealt  with  by 
the  Supreme  Court  of  Canada. 

The  attention  of  the  Minister  of  Justice  will  be  called  to  the 
case  for  such  legislation,  if  any,  as  may  be  thought  proper. 

Hasten,  J.  A. : — The  accident  out  of  which  this  prosecution 
arises  occurred  on  the  13th  July,  1926,  and  by  it  one  Edith 
Templeton  was  injured.  She  died  on  the  16th  July,  1926. 

The  accused  was  indicted  under  secs.  284  and  285  of  the  Crim- 
inal Code,  on  the  27th  October,  1926,  and  was  found  guilty  by  his 
Honour  Judge  Coatsworth  on  the  10th  January,  1927.  At  the 
trial  it  appeared  that  the  death  was  the  result  of  the  injuries  re- 
ceived in  the  accident  of  the  13th  July. 

Two  questions  were  argued  before  this  Court.  The  first  was 
that  the  evidence  did  not  establish  criminal  negligence.  This 
point  was  disposed  of  adversely  to  the  prisoner  during  the  argu- 
ment, for  reasons  stated  by  my  brother  Middleton,  infra,  in  which 
I agree,  and  to  which  I have  nothing  to  add. 

The  second  ground  of  appeal  argued  before  us  was  that  the  of- 
fences created  by  secs.  284  and  285  of  the  Code  cannot  co-exist  with 
manslaughter,  but  that  if  death  ensues  the  offence  created  by  these 
sections  is  merged  in  the  manslaughter  and  no  longer  exists  as  a 
distinct  offence,  consequently  that  the  only  crime  for  which 
the  prisoner  could  be  indicted  was  manslaughter,  and  that  the 
County  Court  Judge  before  whom  the  indictment  was  laid  had  no 
jurisdiction  and  the  prisoner  should  therefore  have  been  found  not 
guilty.  On  this  ground  of  appeal  I concur  with  the  conclusion  of 
my  brother  Riddell,  and  my  reasons  can  be  briefly  expressed. 

The  two  offences  in  question,  namely,  manslaughter  and  that 
created  by  secs.  -284  and  285,  are  governed  in  Canada  by  the  pro- 
visions of  the  Criminal  Code.  This  particular  field  of  the  crim- 
inal law  having  been  covered  and  occupied  by  the  provisions  of  the 
Code,  we  must  look  to  its  provisions  and  not  to  the  common  law 
for  the  determination  of  this  appeal.  It  is  quite  true  that  both 
offences  originate  from  wilful  misconduct  or  wilful  neglect  on  the 
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part  of  the  prisoner.  So  far  the  origin  or  foundation  is  identical,  App.  Div. 
but  Parliament  has  enacted  that  where  the  result  is  bodily  harm  ^927 

there  is  one  offence,  and  that  where  death  results  another  and  dif-  

ferent  offence  arises.  The  essence  of  the  offence  created  by  secs. 

284  and  285  is  bodily  harm  arising  from  negligence.  The  essence  Stark. 
of  manslaughter  is  the  killing.  Whether  the  death  results  im- 
mediately  or  after  a lapse  of  time,  the  statute  creates  two  distinct 
offences,  and  I find  nothing  in  the  Code  which  says  that  when  death 
ensues  the  offence  under  secs.  284  and  2i85  is  thereby  superseded. 

It  is  decided  in  the  Union  Collieries  case  that,  where  the  slayer  is  a 
corporation,  the  death  alone  of  the  person  injured  does  not  annul 
the  offence  under  secs.  284  and  285,  and  I find  difficulty  in  think- 
ing that  where  the  killing  is  done  by  a corporation  the  offence  un- 
der secs.  284  and  285  remains,  but  where  it  is  done  by  an  individual! 
those  offences  are  superseded,  for  I am  unable  to  discover  in  the 
provisions  of  the  Code  respecting  manslaughter  any  implication 
that  that  crime  supersedes  the  offence  under  sec.  ^84.  Parliament 
has,  in  the  circumstances  appearing  in  this  case,  created  two  dis- 
tinct offences,  and,  so  far  as  I can  discover,  has  made  no  provision, 
either  express  or  implied,  for  the  cessation  of  the  offence  under 
secs.  284  and  285  if  the  injured  person  dies. 

The  question  raised  on  this  appeal  is  entirely  different  from  that 
arising  on  the  pleas  of  autrefois  acquit  and  autrefois  convict,  and, 
so  far  as  the  judicial  discussions  in  the  line  of  cases  relating  to 
these  pleas  have  any  bearing  upon  the  present  probilem,  they  seem 
to  me  to  support  the  view  which  I have  indicated  above.  I refer 
particularly  to  Regina  v.  Morris  (1867),  L.R.  1 C.C.R.  90,  at  pp. 

94  and  95,  to  Regina  v.  Miles  (1890),  ,24  Q.B.D.  423,  'p&r  Hawkins, 

J.,  at  p.  433,  and  to  Rex  v.  Qmnn^  11  O.L.R.  242,  at  pp.  244  and 
245.  With  respect  to  the  cases  of  Rex  v.  Taylor  and  Rex  v.  Pet- 
ers, I have  nothing  to  add  to  what  has  been  said  by  my  brother 
Riddell. 

In  the  result,  my  view  is  that  the  offence  created  by  secs.  284 
and  285  was  not  superseded  by  the  offence  of  manslaughter,  that 
the  Crown  had  the  right  to  lay  this  indictment,  that  the  trial  court 
had  jurisdiction,  and  that  this  appeal  must  be  dismissed. 

Cede,  J.A.  : — The  problem  for  solution  presents  itself  in  a very 
simple  form.  If  A.  by  some  act  of  criminal  negligence  causes 
bodily  injury  to  B.,  and  B.  afterwards  dies  as  a result  of  that 
injury,  is  A.  guilty  of  but  one  crime  only,  namely  that  of  man- 
slaughter ? 

An  affirmative  answer  to  this  question  creates  a situation  quite 
foreign,  in  my  opinion,  to  our  system  of  criminal  law  and  so  ano- 
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App.  Div.  malous  as  to  require  much  more  positive  authority  than  can  be 
1927,  found  before  any  assent  should'  be  given  to  it. 

One  who  by  neigligence,  of  the  degree  which  we  call  “ criminal 
negligence/’  causes  bodily  injury  to  another  is  declared  by  certain 

sections  of  the  'Criminal  €ode  to  be  guilty  of  a crime.  And  his 

Orde,  J.A.  guilt  arises  immediate'ly  upon  the  infliction  of  the  injury,  and  it 
is  quite  clear  that  he  may  be  immediately  prosecuted  and  in  due 
course  convicted  of  that  offence. 

It  is  argued,  however,  that  if  death  results  from  the  injury 
then  the  lower  offence  of  mere  criminal  negligence  must  be  deemed, 
either  to  have  never  existed  at  all,  or  if  it  did  exist  to  be  merged 
in  the  greater  offence  of  manslaughter. 

But  what  happens  if  the  guilty  person  has  been  co'nvicted  of 
the  offence  of  criminal  neg'ligence  before  the  death  takes  place? 
It  can  hardly  be  argued  that  the  accused  has  been  wrongly  con^ 
victed,  and  yet  if  the  only  crime  of  which  he  is  really  guilty  is 
that  of  manslaughter  how  can  the  conviction  be  justifled?  Must 
the  Crown  in  all  cases  of  negligence  causing  bodily  injury  wait 
for  a year  and  a day  before  prosecuting  because  until  then  it 
cannot  be  certain  that  the  crime  may  not  be  manslaughter  ? And 
is  no  arrest  to  be  made?  Because,  if  arrested,  the  accused  must 
know  what  the  charge  is,  and  manslaughter  can  hardly  be  charged 
by  way  of  anticipation. 

The  truth  is  that  under  our  system  of  criminal  law,  and  especi- 
ally in  modem  times,  when  it  is  almost  wholly  statutory,  different 
crimes  are  not  so  defined  as  to  be  mutually  exdlusive  and  capable 
of  being  put  into  distinct  pigeon-holes.  The  whole  trend  of  our 
law  and  of  our  statutory  definitions  of  various  offences  has  been 
quite  the  reverse  and  is  designed  by  numerous  overlapping  pro- 
visions to  stop  up  wherever  possible  the  gaps  through  which  a 
guilty  person  might  otherwise  escape. 

This  has  resulted  in  a Code  of  criminal  law  in  which  the  same 
act  or  series  of  acts  may  contravene  more  than  one  inhibition  of 
the  Code  and  so  re'nder  the  offender  guilty  of  more  than  one  crim- 
inal! offence.  But,  while  these  overlapping  provisions  have  their 
proper  effect  in  preventing  the  escape  of  the  offender  because  the 
gap  is  closed,  the  Code  and  the  policy  of  the  law  see  to  it  that 
the  offender  is  not  twice  punished  for  two  cognate  offences  result- 
ing from  the  same  act. 

The  offences  just  mentioned  are  in  their  nature  parallel  or 
alternative,  as,  for  example,  where  one  procuring  money  upon  a 
forged  cheque,  knowing  it  to  be  forged,  is  guilty  both  of  uttering 
a forged  document  and  of  obtaining  money  by  false  pretences.  And 
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in  the  present  case  the  accused  has  been  convicted  under  two  sec-  App.  Div. 
tions  of  the  Code,  284  and  285,  which  in  many  respects  are  over- 

lapping,  though  his  offence  arose  from  one  series  of  acts  of  such  a 

character  as  would  have  rendered  it  improper,  and  perhaps  im- 
possible,  had  he  been  convicted  under  one  section  only,  for  the  Stark. 
Crown  to  have  afterwards  prosecuted  or  secured  a conviction  under  Ord-e,  J.A. 
the  other. 

Where  the  circumstances  are  such  that  the  offences  are  not 
parallel  or  alternative,  but  have  arisen  successively  by  way  of 
aggravation,  because  of  a sequence  of  consequences  from  the 
offending  act,  there  is  in  reality  a succession  of  offences.  For 
example,  A.  strikes  B.  with  his  fist  or  a stick  with  no  apparent 
immediate  injury  to  B.  A.  is  guilty  of  a common  assault.  A 
few  days  later  it  is  discovered  that  the  blow  ruptured  a blood 
vessel  in  B.’s  head  and  B.  suffers  a paralytic  stroke  in  conse- 
quence. A.  then  becomes  guilty  of  assault  causing  grievous  bodily 
harm.  Some  time  afterwards  B.  succumbs  to  the  paralytic  stroke, 
and  A.  then  becomes  guilty  of  culpable  homicide  which  may 
be  either  murder  or  manslaughter  according  to  the  circumstances 
attendant  upon  the  original  assault.  Have  the  two  earlier  offences 
disappeared?  If  so,  I am  unable,  in  the  absence  of  some  express 
provision  to  that  effect  in  the  Code,  to  see  why. 

(Mere  negligence,  however  great,  was  not  of  itself  at  common 
law  a crime,  nor  did  the  fact  that  injury  resulted  make  it  a crime 
unless  death  ensued.  Even  under  our  Code,  negligence,  of  such  a 
character  as  to  be  criminal  if  some  physical  injury  follows,  is  not 
a crime  without  such  injury,  except  in  those  cases  where  the  Code 
itself  expressly  declares  such  negligence  to  be  an  offence  (for  ex- 
ample, sec.  '283  makes  it  a crime  to  endanger  the  safety  of  pas- 
sengers in  a railway  train)  : see  Rex  v.  Canadian  AlUs-Chalmers 
Ltd.,  54  O.L.E.  38,  which  I followed  in  Rex  v.  Hurt  (1923),  55 
O.L.E.  48. 

But  where  injury  results  the  Code  has  stepped  in  and  made 
the  negligence  criminal  in  many  cases  where  at  common  law  there 
could  have  been  no  crime,  and  secs.  284  and  285,  under  which  the 
accused  in  this  case  was  convicted,  are  instances  of  the  creation 
of  the  statutory  crime  of  criminal  negligence.  If  there  is  further 
aggravation  of  the  injury  by  reason  of  the  consequent  death  of  the 
injured  person,  then  there  is  the  added  crime  of  manslaughter, 
but  nowhere  in  the  Code  is  there  anything  to  indicate  that  the 
lesser  crime  has  disappeared. 

Where  there  is  one  act  or  series  of  acts  with  circumstances  of 
aggravation,  our  system  supposes  a series  of  crimes  becoming 
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greater  in  degree  as  the  injury  increases,  and  so  that,  while  the 
greater  includes  the  lesser,  the  lesser  is  nevertheless  not  wholly 
obliterated  by  the  greater.  Upon  a charge  of  rape  the  jury  may 
convict  of  an  attempt  to  commit  rape  or  of  an  indecent  assault 
or  of  a common  assault.  Upon  a charge  of  robbery  with  violence 
the  accused  may  be  found  guilty  of  mere  robbery  or  of  common 
theft.  Of  course  the  theory  upon  which  this  is  permissible  is 
presumably  that  the  greater  crime  is  not  sufficiently  proved  but 
that  the  lesser  is.  And  the  power  to  convict  of  a lesser  offence  is 
in  such  cases  expressly  conferred  by  sec.  951,  though  by  that  sec- 
tion that  power  cannot  be  exercised  upon  a charge  of  murder 
except  to  the  extent  of  finding  manslaughter. 

Where  the  greater  offence  is  charged  and  the  jury  completely 
acquits  the  accused,  whatever  the  effect  of  such  an  acquittal  may 
be  upon  a subsequent  trial  for  the  lesser  offence  upon  the  plea  of 
autrefois  acquit,  it  is  plain  that,  as  no  reasons  are  given  by  a jury 
for  its  verdict^  it  is  reaJlly  impossible  to  tell  upon  what  conclusions 
of  fact  the  jury^s  decision  was  based.  The  acquittal  upon  a charge  of 
manslaughter  may  be  based  upon  any  one  of  several  different  con- 
clusions : in  the  minds  of  the  jury  the  accused  may  not  be  the 
guilty  person  at  all,  or  his  act  even  if  causing  the  injury  may  not 
have  been  negligent,  or  the  death  may  have  been  caused  by  some- 
thing else  than  the  injury  altogether. 

To  lay  down  as  a rule  of  law  that  when  death  ensues  the  only 
indictable  offence  is  that  of  manslaughter  would,  in  my  opinion, 
be  fraught  with  great  danger.  It  would  mean  that  in  every  case 
the  Crown  must  before  prosecuting  try  to  foresee  what  conclusion 
the  jury  or  other  tribunal  will  reach  as  to  the  cause  of  death. 
And  if,  acting  on  the  belief  that  the  cause  of  death  is  doubtful, 
or  that  a jury  or  court  may  so  hoild,  it  indicts  for  the  lesser  offence, 
it  runs  the  risk  of  having  the  conviction  quashed  because  in  the 
opinion  of  some  higher  tribunal  the  facts  would  have  justified  a 
verdict  of  manslaughter.  This,  in  my  opinion,  introduces  into  our 
system  a procedure  so  novel  that  I must  decline  to  accede  to  it 
^vithout  statutory  authority. 

We  have  here  two  clearly  defined  statutory  offences,  criminal 
negligence  and  manslaughter.  Not  only  is  there  nothing  in  the 
Code  to  indicate  that  the  lesser  offence  becomes  merged  in  the 
greater,  but  the  whole  tenor  of  the  'Code,  in  my  opinion,  is  quite 
to  the  contrary. 

I have  refrained  from  discussing  the  cases  that  have  been  cited 
to  us,  because  I do  not  find  any  of  them  really  helpful.  I think 
the  whole  question  is  really  one  of  construction  of  the  provisions 
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of  the  Code  as  illuminated  by  the  history  and  general  principles 
of  our  criminal  ilaw. 

I desire  it  to  be  made  clear  that  nothing  that  I have  said  is 
to  be  deemed  an  expression  of  opinion  that  in  any  particular  case 
a plea  of  autrefois  convict  or  of  autrefois  acquit  would  or  would 
not  succeed.  I do  not  think  the  question  of  autrefois  convict  or 
autrefois  acquit  has  anything  to  do  with  the  question  to  be  deter- 
mined here. 

I am  of  the  opinion  that  the  accused  could  properly  be  con- 
victed under  secs.  284  and  285  of  the  Code,  notwithstanding  that 
death  resulted  from  the  injuries  inflicted  by  the  negligence  of  the 
accused;  and,  as  I agree  with  the  other  members  of  the  Court  that 
there  was  ample  evidence  of  negligence  upon  which  to  convict, 
I think  the  conviction  must  be  affirmed  and  the  appeail  dismissed. 
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Fishee,  J.,  agreed  with  Riddell,  J.A. 

iMiddletox,  J.A. : — The  appeal  to  this  Court  is  upon  two  dis- 
tinct grounds  : first,  that  upon  the  evidence  it  was  not  shewn  that 
the  accused  was  guilty  of  any  offence  against  either  of  the  sec- 
tions of  the  Code  referred  to ; and,  secondly,  upon  the  ground  that, 
if  the  accused  was  guilty  of  any  offence  against  the  law,  inasmuch 
as  the  negligence  charged  had  resulted  in  the  death  of  Edith 
Templeton,  the  accused  was  liable  to  be  prosecuted  for  culpable 
homicide,  and  that  the  learned  County  Court  Judge,  when  once 
it  appeared  that  death  had  resulted,  had  no  jurisdiction  to  convict 
of  the  offences  of  which  the  accused  has  been  found  guilty. 

Upon  the  argument  we  expressed  our  opinion  that  upon  the 
evidence  negligence  had  been  abundantly  proved.  The  accident 
occurred  at  8 p.m.,  daylight  saving  time,  on  the  8th  July,  1926. 
The  accused  was  driving  a motor  car  and  collided  with  a taxicab 
in  which  the  deceased  lady  was  a passenger.  Neither  car,  accord- 
ing to  the  findings  of  the  learned  County  Court  Judge,  was  being 
driven  at  an  excessive  rate  of  speed,  the  light  was  good,  and  there 
was  a perfectly  clear  view  of  the  unobstructed  intersection  of 
Spadina  road  and  Lowther  avenue,  where  the  accident  took  place. 
The  taxicab  had  unquestionably  the  right  of  way,  and  the  accident 
was  plainly  attributable  to  the  negligence  of  the  accused,  who  could 
have  seen  its  approach  without  any  difficulty.  As  the  learned 
County  Court  Judge  has  said: — 

Had  he  been  watching  as  he  should  have  been,  he  would 
plainly  have  seen  the  taxicab  in  time  to  yield  the  admitted  right 
of  way  and  to  avoid  the  accident. 
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It  appears  to  have  been  one  of  those  instances  where  the  driver 
was  dozing,  his  mind  was  evidently  not  on  his  work,  which  was  to 
drive  the  car  with  due  care.  He  no  doubt  allowed  his  eyes  or  his 
mind,  or  both,  to  be  diverted,  and  he  failed  to  keep  the  proper 
look-out,  as  it  was  his  duty  to  do.^^ 

On  the  strength  of  this  the  Judge  finds  culpable  negligence  or 
gross  negligence,  whichever  term  muy  be  preferred.  There  was 
more,  in  his  view,  than  a mere  mistake  or  error  of  judgment. 

The  case  of  McCarthy  y.  The  King,  62  Can.  S.C.R.  40,  deter- 
mines that  sec.  247  of  the  CTiminal  Code  applies  and  prescribes 
the  duty  of  one  operating  an  automobile  upon  a highway,  and  in 
the  case  of  Rex  v.  Greisman,  59  O.L.R.  156,  there  is  a discussion 
as  to  the  degree  of  negtligence  necessary  to  bring  the  person  ac- 
cused within  the  operation  of  the  Criminal  Code.  In  any  aspect 
of  the  case  there  was,  here,  negligence  sufficient  to  establish  crime. 

The  second  ground  of  appeal  raises  a question  of  considerable 
difficulty  and  importance,  which  requires  very  careful  consideration. 
The  argument  is  that  under  the  Criminal  Code,  whenever  the 
death  of  a human  being  has  been  caused  by  another,  if  the  homi- 
cide is  culpable  it  is  either  murder  or  manslaughter,  and  the  person 
accused  can  only  be  prosecuted  for  murder  or  mansilaughter,  and 
not  for  any  lesser  offence. 

This  question  is  quite  distinct  from  other’  kindred  discussions 
with  which  it  is  readily  confounded.  A crime  may  be  so  defined  that 
it  will  include  a minor  offence,  and  in  all  such  cases  there  may  be 
a prosecution  for  either  the  major  or  minor  offence,  e.g.,  burglary, 
breaking  into  a dwelling  at  night  and  stealing.  There  is  there 
the  unlawful  breaking  into  the  house  and  stealing.  There  may 
be  a prosecution  for  housebreaking  or  for  stealing,  or  there  may 
be  a prosecution  for  burglary. 

There  are  also  cases  in  which  the  thing  done  involves  more 
than  one  offence,  not  of  necessity  as  in  the  case  mentioned,  but 
because  the  thing  done  constitutes  a violation  of  more  than  one 
provision  of  the  Code,  e.g.,  in  obtaining  money  by  false  pretences, 
there  may  have  been  the  crime  of  forgery  or  the  crime  of  uttering 
a forged  document  committed,  as  well  as  the  obtaining  of  money 
by  false  pretences. 

These  questions  are  quite  distinct  from  that  now  presented. 
What  is  here  contended  is  that  the  only  crime  of  wliicli  the  accused 
is  guilty  where  there  is  culpable  homicide  is  either  murder  or 
manslaughter.  If  there  was  an  assault  and  battery,  or  criminal 
negligence,  and  this  assault  and  battery  and  criminal  negligence 
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has  resulted  in  death,  in  the  absence  of  the  malice  necessary  to 
make  the  offence  murder,  the  crime  is  manslaughter. 

Turning  to  the  Criminal  Code.  By  sec.  250  homicide  is 
the  killing  of  a human  being  by  another,  directly  or  indirectly, 
by  any  means  whatsoever. 

By  sec.  252,  homicide  may  he  either  culpable  or  not  culpable. 
Homicide  is  culpable  when  it  consists  of  the  killing  of  any  person, 
either  by  an  unlawful  act  or  by  an  omission,  without  lawful  excuse, 
to  perform  or  observe  any  legal  duty,  or  by  both  eombined.  . . . 
Culpable  homicide  is  either  murder  or  manslaughter.  Homicide 
which  is  not  culpable  is  not  an  often ce.^^ 

Other  sections  of  the  Code  define  the  circumstances  in  which 
cuilpable  homicide  is  murder^  and  then  sec.  262  provides  : Culpable 

homicide,  not  amounting  to  murder,  is  manslaughter.^’ 

Section  247  provides  that  every  one  having  in  his  charge  or 
under  his  control  anything,  animate  or  inanimate,  which,  in  the 
absence  of  precaution  or  care,  may  endanger  human  life,  is  under 
a legal  duty  to  take  Teasonable  precautions  against,  and  use  reason- 
able care  to  avoid,  such  danger,  and  is  criminally  responsible  for 
omitting,  without  reasonable  excuse,  to  perform  such  duty. 

Here  there  was  the  killing  of  one  human  being  by  another,  and 
it  was  charged  and  rightly  found  that  ‘^it  was  by  an  unlawful 
act,”  or  by  an  omission  without  lawful  excuse  to  perform  a legal 
duty,”  the  duty  imposed  being  that  defined  by  sec.  247 : McCarthy 
V.  The  King,  62  Can.  S.C.E.  40. 

■Confining  myself  to  the  quoted  sections  of  the  Criminal  Code, 
I am  of  opinion  that  these  make  it  impossible  to  prosecute  for  any 
offence  other  than  manslaughter.  Manslaughter  is  not  a crime 
which  includes  any  minor  offence  as  a necessary  ingredient.  There 
may  be  an  assault  and  battery,  but  there  may  be  mansilaughter  as 
a result  of  many  other  things,  for  example,  poisoning,  starvation, 
or  mere  neglect. 

This  is  recognised  by  sec.  951  of  the  Criminal  Code,  which  pro- 
vides that  if  the  offence  charged  as  described  in  the  enactment 
creating  the  offence  includes  the  commission  of  any  other  offence, 
the  person  accused  may  be  convicted  of  any  offence  so  included 
which  is  proved. 

I have  quoted  the  statutory  definition  of  manslaughter,  and  it 
will  have  been  observed  that  it  doe-s  not  include  the  commission  of 
any  other  offence. 

Sections  949  and  951  are  similar  in  their  scope  and  operation. 
The  person  accused  of  an  offence,  as  defined  by  the  statute,  may 
be  convicted,  if  the  offence  so  warrants,  of  an  attempt  to  commit 
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the  offence  charged  (sec.  949),  or  of  an  attempt  to  commit  any 
offence  indluded  in  the  statutory  definition  of  the  offence  charged 
(sec.  951(1)). 

If  murder  is  charged,  there  may  be  a conviction  for  man- 
slaughter if  the  evidence  proves  manslaughter  (sec.  951(2)). 

In  other  words,  where  homicide  with  malice  is  charged,  and 
homicide  without  malice  is  proved,  there  may  he  a verdict  of  man- 
slaughter, but  the  jury  may  not  find  the  accused  guilty  of  any 
other  offence  (sec.  951). 

There  are  many  old  cases  in  which  it  is  said  that  when  death 
results  the  antecedent  misdemeanour  is  merged  in  the  felony. 
This  language  is  now  obsolete,  as  we  have  neither  felonies  nor 
misdemeanours,  but  ancient  language  is  often  an  archaic  statement 
of  a lasting  truth.  As  I understand  it,  the  meaning  really  is  that 
when  the  blow  is  struck  and  death  follows,  the  accused  shall  be 
tried  for  the  crime  that  the  ultimate  event  shews  to  have  been 
committed,  and  not  for  the  minor  crime  that  alone  would  have 
been  committed  had  not  death  been  the  consequence  of  the  unlawful 
act.  Had  the  prosecution  been  launched  for  the  minor  offence, 
upon  death  being  shewn,  at  common  law  the  prosecution  for  the 
minor  offence  must  have  ended  by  an  acquittal,  so  as  to  enable  a 
prosecution  for  the  major  offence  to  take  place  before  the  tribunal 
which  had  jurisdiction  to  try  for  that  major  offence. 

Like  many  other  matters  well  understood,  it  is  not  easy  to  find 
authority  which  is  entirely  satisfactory.  So,  at  least^  thought  Lord 
Justice  James  {Panama  and  South  Pacific  Telegraph  Co.  v.  India 
Rubber  Gutta  Percha  and  Telegraph  Co.  (1875),  L.R.  10  Ch.  515, 
526),  but  the  books  contain  enough  to  shew  that  the  situation  is 
not  new.  I fail  to  find  a single  case  in  which,  where  there  was 
death,  a man  has  been  tried  for  any  other  offence  than  murder  or 
manslaughter  until  recent  attempts  to  introduce  what  seems  to  me 
to  be  a dangerous  innovation. 

In  Regina  y.  Bird,  2 Hen.  C.C.  94,  there  are  important  state- 
ments bearing  upon  the  matter  under  discussion,  although  the  case 
itself  has  nothing  whatever  to  do  with  the  problem  presented, 
There  had  been  passed  in  England  a statute  providing  ^Hhat  on 
the  trial  of  any  person  for  any  . . . felony  whatever,  where  the 
crime  charged  shall  include  an  assault  against  the  person,  it  shall 
be  lawful  for  the  jury  to  acquit  of  the  felony,  and  to  find  a verdict 
of  guilty  of  assault  against  the  person  indicted,  if  the  evidence  shall 
warrant  such  finding.^’  The  accused,  husband  and  wife,  had  in 
their  employment  a young  girl  whom  they  frequently  beat.  She 
died  from  a blow  on  the  head.  They  were  charged  with  her  murder. 
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Six  counts  were  laid  in  the  indictment^  charging  killing  by  beat- 
ings on  a number  of  different  days.  There  was  plenty  of  evidence 
of  the  beatings,  but  no  evidence  that  the-  blow  which  caused  death 
had  been  inflicted  by  either  of  the  accused.  The  result  was  an 
acquittal.  On  a subsequent  prosecution  for  assault,  the  accused 
rehed  on  the  acquittal  on  the  murder  charge  as  an  answer,  arguing 
that  they  were  on  that  trial  in  peril  of  conviction  for  the  assaults. 
There  was  a conviction,  and  this  was  upheld  by  eight  Judges  as 
against  six,  upon  the  ground  that  under  the  statute  there  was  no 
jeopardy  unless  the  assault  charged  conduced  to  the  death,  as  this 
alone  was  in  issue. 

One  of  the  statements  to  which  I refer  is  that  of  Martin,  B.,  at 
pp.  133,  134:  ^^If  the  construction  contended  for  by  the  counsel 
for  the  Crown  be  the  correct  one,  and  the  assault  must  conduce  to 
the  death,  the  consequence  seems  to  me  inevitable,  that  in  all  cases 
of  alleged  murder  or  manslaughter  there  cannot  be  a conviction 
for  an  assault  at  alll  under  the  statute,  for  if  the  assault  conduces 
to  the  death,  the  party  whose  assault  is  so  conducive  must  either 
be  guilty  of  mlirder  or  manslaughter,  or  his  assault  must  be  a 
lawful  and  justifiable  act.^^ 

Erie,  J.,  says  (pp.  160,  161) : ^^If  the  assaults  and  death  stand 
in  the  relation  of  cause  and  effect,  the  felony  is  proved ; if  they  do 
not,  the  assaults  are  unconnected  with  the  felony  charged,  and  are 
no  ground  for  a conviction  under  the  statute.  According  to  this 
reasoning,  the  statute  would  not  come  into  operation  in  cases  of 
homicide  by  assault,  and  I believe,  it  was  not  intended  that  it 
should.’^ 

Patteson,  J.,  says  (p.  188)  : ^^If  it  (i.e.  the  blow)  had  been 
brought  home  to  them,  they  must  have  been  convicted  of  felony; 
it  is  impossible  that  they  could  have  been  convicted  of  assault 

only.” 

In  none  of  the  opinions,  though  they  differ  widely  on  the  mean- 
ing of  the  statute,  is  there  any  hint  that  a conviction  for  assault 
could  be  had  when  it  was  once  shewn  that  the  assault  had  resulted 
in  death. 

It  is  interesting  to  know  that  the  result  of  the  decision  was  an 
amendment  of  the  statute  by  which  murder  and  manslaughter 
were  expressly  excluded  from  its  operation. 

Bird's  case  was  considered  in  a number  of  cases  in  our  own 
Courts,  for  example  Regina  v.  Smith  (1874),  34  U.C.E.  552, 
where  it  was  held  that  on  an  indictment  for  murder  in  a statutory 
form  not  charging  an  assault,  and  not  from  the  nature  of  the 
felony  charged  necessarily  involving  an  assault,  an  acquitta/1  was 
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no  bar  to  a subsequent  prosecution  for  assault:  Richards,  C.J., 
saying  (p.  556):  Some  of  the  eight  Judges  who  compose  the 

majority  in  Bird's  case  take  the  broad  ground,  that  on  an  indict- 
ment for  murder  or  manslaughter  the  defendant  cannot  be  convict- 
ed of  an  assault ; for,  if  the  assault  contributed  to  the  death  of  the 
person  charged  to  have  been  murdered^  the  crime  is  either  man- 
slaughter or  murder,  or  nothing  else — I do  not  find  that  all  the 
Judges  assented  to  that  view.^^ 

I have,  as  already  said,  very  carefully  TeSLd  Bird's  case  with  a 
view  of  ascertaining  if  there  was  anything  indicating  any  dissent 
from  that  view,  but  find  nothing. 

I have  found  a number  of  American  cases  in  which  the  mat- 
ter is  discussed.  I refer  to  these,  not  as  binding  authorities,  but 
because  the  precise  point  appears  to  have  been  clearly  apprehended 
and  is  forcibly  presented,  and  all  these  cases  purport  to  be  based 
upon  the  English  Common  Law. 

In  Bums  and  Corry  v.  The  People  (1848),  1 Parker’s  Criminal 
Reports  182,  in  the  Supreme  Court  of  New  York,  it  is  said  (pp. 
186,  187)  : ^‘^The  killing  of  a human  being  without  authority  of 
law  is  either  murder,  manslaughter,  or  excusable  or  justifiable 
homicide,  according  to  the  facts  or  circumstances  in  each  case.  In 
murder  there  are  no  different  degrees,  but  in  manslaughter  there 
are  four  degrees  as  declared  and  defined  by  the  statute.  Homicide 
embraces  all  mankilling,  and  murder  is  the  highest  degree.  Man- 
slaughter is  another  degree  or  class  of  homicide,  and  is  a degree 
lower  than  murder.  Both  are  felonies,  and,  upon  an  indictment 
for  murder,  the  accused  may  be  convicted  of  any  degree  of  man- 
slaughter, but  he  cannot  be  convicted  of  a simple  assaullt  and  bat- 
tery, for  when  death  has  ensued  from  the  beating,  the  homicide  is 
murder,  manslaughter,  or  excusable  or  justifiable.  If  the  killing 
was  excusable  or  justifiable,  then  the  accused  cannot  be  convicted  of 
any  offence.  If  the  killing  was  not  excusable  or  justifiable,  then 
the  offence  would  be  murder  or  manslaughter,  a felony,  in  which 
crime  the  assault  and  battery  would  be  merged ; and  in  such  a case, 
if  the  accused  were  indicted  for  a simple  assault  and  battery,  it 
would  be  the  duty  of  the  jury  to  acquit  him,  and  he  may  be  indict- 
ed, tried  and  convicted  of  the  murder  or  manslaughter,  as  the  case 
may  be.” 

In  Commonwealth  v.  Bohy  (1832),  12  Pick.  496,  a very  ela- 
borate judgment  was  delivered  by  Chief  Justice  Shaw  of  the  Su- 
preme Court  of  Massachusetts.  A man  has  been  prosecuted  on  an 
indictment  for  an  assault  with  intent  to  murder.  He  was  after- 
wards indicted  for  the  murder,  and  he  pleaded  the  former  proceed- 
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ings.  The  C'ourt  held  it  to  be  no  offence,  for  the  offences  were  dis- 
tinct in  character^  and  in  neither  case  could  the  person  on  trial  for 
the  one  offenee  be  convicted  of  the  other.  I quote  from  what  is 
said  by  the  Chief  Justice,  at  pp.  504,  505 : The  indictment  for 

murder  necessarily  charges  the  fact  of  killing,  as  the  essential  and 
most  material  fact,  which  gives  its  legaJl  character  to  the  offence. 
If  the  party  assaulted^  after  a felonious  assault,  dies  within  the  year 
and  day,  the  same  act,  which  till  the  death  was  an  assault  and  misr- 
demeanour  only^  though  aggravated,  is  by  that  event  shewn  to 
have  been  a mortal  wound.  The  event,  strictly  speaking,  does  not 
change  the  character  of  the  act,  but  it  relates  back  to  the  time  of 
the  assault,  and  the  same  act,  which  might  be  a felonious  assault 
only  had  the  party  not  died,  is  in  truth  shewn  by  that  event  to 
have  been  a mortal  wound;  and  the  crime,  which  would  otherwise 
have  been  an  aggravated  misdemeanour,  is  thus  shewn  to  be  a 
capital  felony.  The  facts  are  essentially  different,  and  the  legal 
character  of  the  crime  essentially  different.^^ 

In  Johnson  v.  The  State  (1861),  5 Dutcher  453,  the  Court  of 
Error  and  Appeals  of  the  State  of  New  Jersey  thus  states  (pp.  462, 
463)  : It  seems  to  be  very  well  settled  in  practice,  that  if  a per- 

son is  indicted  for  one  offence,  and  the  evidence  on  the  trial  should 
clearly  shew  that  he  had  been  guilty  of  one  of  a much  higher  nature, 
he  must  be  acquitted  of  the  lesser  offence  of  which  he  happens  to 
be  then  on  trial.  And  so,  too,  if  a person  be  indicted  for  a com- 
paratively trivial  offence,  and  the  indictment  itself  contains  on  its 
face  statements  and  charges  which  shew  that  a crime  of  a much 
higher  nature  has  been  committed,  the  indictment  itself  will  be 
bad ; for  instance,  if  a person  were  indicted  for  assault  and  battery, 
and  on  the  trial  it  should  clearly  appear  that,  in  committing  the 
assault  and  battery  charged  upon  him,  he  had  . . . perpetrated  a 
felonious  homicide,  he  could  not  be  lawfully  convicted  of  the  assault 
and  battery.  So,  too,  if  the  indictment  itself  contained  the  charge, 
that  the  defendant  unlawfully,  etc.,  made  the  assault,  and  then  and 
there  did  beat,  wound,  and  Icill  the  party  on  whom  the  assault  was 
alleged  to  have  been  made,  the  indictment  certainly  could  not  be  per- 
mitted to  stand  as  one  for  an  assault  and  battery  merely,  for  the 
very  obvious  reason  that  it  contained  a charge  of  much  higher  na- 
ture, as  a part  of  the  transaction  on  which  the  party  should  have 
been  indicted.’^ 

In  the  case  of  State  v.  Littlefield  (1880),  70  Maine  452,  a judg- 
ment of  the  Supreme  Judicial  Court  of  that  State,  it  is  said  (n. 
459)  : When  death  was  caused  ....  a new  and  distinct 

crime  was  consummated  by  the  defendant,  of  which  he  was  not  be- 
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fore  guilty,  and  for  which  he  could  not  have  been  convicted  at  the 
time  of  the  first  prosecution.  The  offences  are  not  the  same  in  fact, 
and  therefore  are  not  identical.  It  is  claimed  in  behalf  of  the  de- 
fendant, that,  as  by  the  statutes  of  this  State,  the  crime  of  assault 
and  battery  is  now  a felony,  he  may,  under  this  indictment,  be 
again  convicted  of  that  crime  and  thus  be  twice  punished  for  the 
same  offence.  If  the  homicide  was  caused  by  the  injuries  inflicted, 
which  is  not  denied  by  the  plea  in  bar,  but  admitted  by  the  plea  of 
guilty,  which  is  a part  of  the  case,  the  defendant  cannot  properly 
be  convicted  upon  this  indictment  of  assault  and  battery,  because 
it  must  be  either  murder,  manslaughter,  or  justifiable  homicide 
. . . . A conviction  of  assault  and  battery  could  be  authorised 

only  on  failure  of  proof  that  death  resulted  from  the  injuries  in- 
flicted.” 

There  are  three  recent  cases  which  must  be  considered.  The 
first,  Rex  v.  For\seilh,  55  D.L.E.  2612,  is  altogether  in  favour  of  the 
view  that  I entertain.  There  the  'Chief  Justice  af  Saskatchewan 
says : — 

If  he  was  guilty  of  doing  grievous  bodily  harm  which  resulted 
in  immediate  death,  he  was  guilty  of  manslaughter.  The  jury 
found  him  not  guilty  of  manslaughter,  and  that  finding  takes  away 
all  possible  ground  upon  which  a verdict  of  guilty  on  the  second 
count  could  be  based.” 

The  second  count  was  criminal  negligence,  as  in  this  case. 

The  very  important  decision  of  Rex  v.  Taylor,  51  O.L.E.  392, 
has  naturally  given  me  much  cause  for  anxious  thought,  because  of 
the  opinions  expressed  by  the  learned  Judges  who  sat  in  that  case. 
I need  not  here  attempt  to  analyse  that  judgment.  As  I under- 
stand it,  the  effect  of  the  decision  is  that  the  learned  County  Court 
Judge,  who  refused  to  proceed  with  the  triaJl  for  criminal  negli- 
gence, acted  prematurely,  as  he  refused  to  go  on  with  the  trial,  on 
unofficially  learning  that  death  had  been  the  result,  and  without 
waiting  for  evidence  of  that  fact.  This,  in  the  view  of  the  Court, 
did  not  justify  his  taking  the  case  from  the  jury. 

The  dicta  in  that  ease  are  certainly  of  the  greatest  importance, 
and  appear  to  be  opposed  to  the  view  that  I entertain^  but  the  prob- 
lem presented  by  the  Code  itself  is  not  discussed. 

The  third  case  is  Rex  v.  Peters,  concerning  which  I have  noth- 
ing to  add  to  what  I said  in  Rex  v.  Greisman,  59  O.L.E.  156.  I 
cannot  adopt  the  argument  that  a case  must  be  taken  to  have  de- 
termmed  the  point  which  was  not  considered  by  the  Court,  and 
which  was  not  argued  or  determined,  simply  because  it  might  well 
have  been  argued. 


LX.] 


ONTAEIO  LAW  EEPOETS. 


399 


The  Union  Colliery  Co.  case,  31  Can.  S.C.E.  81,  does  not  ap- 
pear to  me  to  determine  the  point  here  involved,  or  even  to  discuss 
it. 

It  must  not  be  forgotten  that  the  course  adopted  by  the 
Crown  gave  jurisdiction  to  an  inferior  court  to  try  a capital 
offence  and  in  some  cases  may  deprive  an  accused  person  of  the 
right  to  a trial  by  a jury  and  in  many  cases  enables  the  accused 
to  escape  a jury  trial. 

I am  therefore  of  opinion  that  the  appeal  should  be  allowed,  and 
the  accused  should  be  directed  to  be  acquitted.  This  acquittal,  if 
I am  right  in  the  views  that  I have  expressed,  will  not  prevent  a 
further  prosecution  if  the  Crown  is  advised  to  adopt  that  course. 

Appeal  dismissed  (Middleton,  J.A.,  dissenting). 


[APPELLATE  DIVISION.] 

Whimbey  V.  Hyde. 

Dower — Action  for — Adultery  of  Plaintiff — Dower  Act,  R.8.0.  1914,  ch. 

10,  sec.  9 — Eviction  of  Husband  from  Wife^s  House. 

Where  a wife  of  her  own  consent  leaves  the  society  of  her  husband  and 
after  she  has  left  him  commits  adultery,  she  is  barred  of  her  action 
for  dower  by  virtue  of  sec.  9 of  the  Dower  Act.  The  living  apart  from 
the  husband  in  adultery  is  enough — the  circumstances  attending  the 
elopement  are  not  material;  and  the  statute  was  applied  where  the 
matrimonial  home  was  owned  by  the  wife  and  she  evicted  the  hus- 
band. 

Woodward  v.  Dowse  (1861),  10  C.B.N.S.  722,  followed. 

An  action  for  dower. 

The  action  was  tried  before  Kelly,  J.,  without  a jury,  at  a 
Toronto  sittings. 

C.  W.  Plaxton  and  J.  0.  Flaxton,  for  the  plaintiff. 

A.  C.  McMaster,  K.C.,  and  C.  B.  Henderson,  for  the  defend- 
ants. 


December  29,  1926.  Kelly^  J. : — After  the  argument  herein  I 
was  advised  that  efforts  were  being  made  to  bring  about  a settle- 
ment; hence  judgment  was  withheld.  I am  now  advised  that  a set- 
tlement is  imipossible. 

The  action  is  for  dower  and  arrears  of  dower  against  the  execu- 
tors of  the  late  Frederick  William  Whimbey,  who  died  in  March, 
1924.  The  plaintiff  and  Whimbey  were  married  in  August,  1916, 
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both  being  then  advanced  in  years ; both  had  been  previously  mar- 
ried. Their  married  life  was  not  harmonious;  and  about  the  end 
of  1916  the  husband,  who  until  that  time  from  some  weeks  after  the 
marriage  had  lived  with  the  plaintiff  in  her  house,  was  ejected  by 
her  with  the  aid  of  her  son.  Thereafter  they  continued  to  live 
apart.  Litigation  followed  their  separation.  She  brought  an  action 
for  alimony  and  succeeded;  on  appeal  a new  trial  was  granted: 
Whimbey  v.  Whimhey  (1918),  14  O.W.N.  128.  At  the  second 
trial  she  was  awarded  alimony;  but  on  appeal  her  action  was  dis- 
missed on  the  one  ground  that  pleading  adultery  as  an  answer  to 
an  action  for  alimony  and  unsuccessfully  attempting  to  support  the 
plea  by  evidence  is  not  in  itself  a ground  for  awarding  alimony  (I 
quote  from  the  head-note  of  the  report)  : Whimbey  v.  Whimhey 
(1919),  45  O.L.R.  228.  Several  members  of  the  Court  made  it 
clear  that  they  expressed  no  opinion  on  the  defendant’s  defence 
based  on  the  plaintiff’s  alleged  adultery. 

At  the  present  trial,  part  of  the  evidence  of  Whimbey  and  of 
another  witness,  Kerr,  taken  at  the  former  trial,  was  admitted,  both 
having  died  in  the  meantime.  In  my  opinion  it  was  proper  and 
regular  to  admit  this  evidence,  the  present  action  being  between  the 
plaintiff  and  those  dlaiming  under  Whimbey,  the  two  actions  relat- 
ing to  the  same  subject  and  substantially  involving  the  same  ma- 
terial questions,  and  both  these  witnesses  having  been  cross-exmain- 
ed  on  behalf  of  the  plaintiff  at  the  former  trial. 

It  is  unnecessary  to  review  the  evidence  at  any  length.  In  it 
there  were  specific  statements  of  misconduct  of  the  plaintiff  which 
in  law  would  disentitle  her  to  alimony,  evidence  which  was  suffici- 
ently corroborated  and  which  was  not  satisfactorily  displaced  by 
that  of  the  plaintiff  or  that  given  on  her  behalf.  The  manner  of 
giving  her  own  evidence  on  matters  essential  to  her  success  did  not 
carry  conviction,  and  I do  not  think  it  safe  to  rely  upon  it.  Her  dam- 
aging misconduct  was  after  the  marriage,  and  particularly  after  the 
separation,  which  was  brought  about  by  her.  Evidence  of  happen- 
ings prior  to  the  marriage  suggesting  misconduct  of  the  same  char- 
acter was  objected  to  as  not  being  that  which,  even  if  proven,  would, 
because  of  its  being  antecedent  to  the  marriage,  disentitle  her  to 
dower  or  be  a defence  to  a claim  for  alimony.  The  conclusion  I 
have  reached  is  not  based  upon  conduct  prior  to  the  marriage — 
what  took  place  subsequent  to  the  marriage  was  quite  sufficient; 
but  what  is  sworn  to  as  to  what  then  happened  and  particularly  the 
letter  of  hers  containing  indelicate  suggestions  indicate  a disposi- 
tion which  assists  in  determining  whether  she  is  the  sort  of  person 
who  would  be  likely  to  be  guilty  of  misconduct  such  as  is  now 
charged  against  her. 
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The  defendants  have,  in  my  opinion,  satisfied  whatever  onus 
there  is  upon  them  to  prove  that  she  has  disentitled  herself  to  dow- 
er; and  judgment  should  go  dismissing  the  action  with  costs,  if 
demianded. 

To  avoid  any  misunderstanding,  I may  mention  that  in  arriv- 
ing at  this  result  I have  not  found  it  necessary  to  rely  upon  the  fact 
that  two  separate  orders  were  made  under  the  Dower  Act  on  Whim- 
bey^s  application,  one  on  the  26th  'March^  1921,  the  other  on  the 
4th  January,  1922,  dispensing  with  the  plaintiff^s  concurrence  for 
the  purpose  of  barring  her  dower  in  certain  lands  which  he  proposed 
to  sell  or  mortgage,  on  both  of  which  applications  she  was  repre- 
sented and  in  one  at  least  she  submitted  evidence.  A significant 
circumstance  is  that  neither  of  these  orders  contains  an  ascertain- 
ment or  statement  of  the  value  of  her  dower,  or  a direction  for 
securing  such  dower  for  her,  which  the  Dower  Act  requires  (sec. 
14  (i2 ) ) unless  the  wife  is  living  apart  from  her  husband  under 
such  circumstances  as  disentitle  her  to  dower. 

The  plaintiff  appealed  from  the  judgment  of  KjELLY^  J. 

'March  9.  The  appeal  was  heard  by  Eiddell,  Middleton, 
Masten,  and  Ordb,  JJ.A. 

C.  W.  Plaxton,  for  the  appellant^  argued  that  a single  act  of 
adultery  would  not  disentitle  a wife  to  dower  under  sec.  9 of  the 
Dower  Act,  E.S.O.  1914,  ch.  70.  The  words  of  the  statute  are: 
Where  a wife  willingly  leaves  her  husband  and  goes  away,  and 
continues  with  her  adulterer,’’  etc.  There  must  be  a voluntary 
living  apart  in  adultery.  This  had  not  been  shewn  here.  He  re- 
ferred to  Re  8.  (1907),  14  O.L.E.  536;  Corpus  Juris,  vol.  19,  p.  504, 
para.  135;  Gaylor  v.  MoHenry  (ISdO),  15  Ind.  383;  Shaffer  v. 
Rioha/rdsofi/ s Administrator  (1866),  27  Ind.  122;  Spade  v.  Haw- 
kins (1916),  60  Ind.  App.  388;  Bishop  on  Marriage  Divorce  and 
Separation,  vol.  1,  paras.  1519-1521. 

J.  M.  Bullen,  for  the  respondent,  contended  that  it  was  not 
necessary  that  there  should  be  a tarrying  with  the  adulterer.  A 
single  act  of  adultery  would  not  satisfy  the  statute,  but  where  there 
is  an  inclination  to  adultery  with  the  purpose  of  indulging  when 
convenient,  as  here,  the  statute  is  satisfied.  And  there  is  no 
distinction  between  ejecting  her  husband  from  the  house  and  going 
away  herself.  He  referred  to  Woodward  v.  Dowse  (1861),  10  C.B. 
N.S.  722;  Bostoch  v.  Smith  (1864),  34  Beav.  57;  Bowman  v. 
Thwrman  (1909),  14  O.W.E.  254. 

April  5.  The  judgment  of  the  'Court  was  read  by  Middleton, 
3.A.: — The  sole  question  in  this  case  is  whether  the  plaintiff  is  dis- 
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entitled  to  dower  by  reason  of  the  provisions  of  see.  9*  of  the  Dower 
Act,  R.S.O.  1914,  ch.  70. 

This  statute  had  its  origin  in  the  Statute  of  Westminster  II., 
but  was  adopted  here  in  the  present  form  in  R.'S.O.  1897,  ch.  330. 

A series  of  cases  on  the  original  statute  determined  that  to  de- 
feat the  right  to  dower  it  is  not  essential  that  the  wife  leave  her 
husband  with  the  adulterer.  It  is  enough  if  the  wife  of  her  own 
consent  has  left  the  society  of  her  husband  and  after  she  has  left 
him  commits  the  act  of  adultery.  The  living  apart  from  the  hus- 
band in  adultery  is  enough,  and  the  circumstances  attending  the 
elopement  are  not  material.  \ 

This  view,  explained  in  1829  by  Tindal,  C.J.,  in  delivering  the 
judgment  of  the  Court  in  Hethrington  v.  Graham  (1829),  6 Bing. 
135,  was  accepted  in  Woodward  v.  Dowse,  10  C.B.N.S.  722,  where 
the  Court  held  that  the  wife,  who  was  driven  from  the  husband^s 
house  by  his  wanton  cruelty,  lost  her  dower  by  subsequent  adult- 
ery— Willes,  J.,  saying  (p.  733),  ^^if  the  wife  leaves  her  husband’s 
house,  no  matter  from  what  cause,  and  commits  adultery,  the  pen- 
alty imposed  by  the  statute  attaches.” 

The  cases  are  collected  by  my  brother  Riddell  in  Re  S.,  14  O.L.R. 
536,  and  there  is  no  conflict. 

The  only  distinction  here  is  that  the  matrimonial  home  was 
owned  by  the  wife.  She  and  a son  by  a former  marriage  evicted 
the  husband.  The  finding  of  adultery,  not  on  one  occasion  only, 
but  on  several,  is  justified  by  the  evidence,  and  in  my  opinion  the 
statute  operates  to  destroy  the  dower. 

Appeal  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

[IN  BANKRUPTCY  ] 

Re  Packer. 

Bankruptcy — Bale  of  Goods  by  Debtor — Trustee — Rights  under  Bulk 
Sales  Act,  1911,  1 Geo.  V.  ch.  33. 

The  trustee  in  bankruptcy  of  the  estate  of  a debtor  has  no  status  to 
attack  a sale  of  goods  made  by  the  debtor  as  being  void  under  the 
provisions  of  the  Bulk  Sales  Act,  1917. 

9.  Where  a wife  willingly  leaves  her  husband  and  goes  away, 
and  continues  with  her  adulterer,  she  shall  be  barred  forever  of  her 
action  to  demand  her  dower  that  she  ought  to  have  of  her  husband's 
land,  unless  her  husband  willingly  and  without  coercion  be  reconciled 
to  her  and  suffer  her  to  dwell  with  him,  in  which  case  she  shall  be 
restored  to  her  action. 
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Re  Hirsh  (1923),  24  O.W.N.  373,  4 C.B.R.  84,  [1923]  3 D.L.R.  101  (suh  1^27. 

nom.  Be  Hersh),  overruled.  

Re  St.  Thomas  Cabinets  Ltd.  (1921),  50  O.L.R.  492,  referred  to.  Re  Packeb. 

An  appeal  by  the  trustee  in  bankruptcy  of  the  estate  of  W.  J. 

Packer  from  an  order  of  Fishee,  J.,  pronounced  on  the  23rd  De- 
cember, 1926,  in  so  far  as  he  refused  to  set  aside  and  declare  void 
certain  sales  of  goods  by  the  bankrupt  to  one  Earl  Golding,  upon 
the  ground  that  these  sales  were  not  in  the  ordinary  course  of  busi- 
ness and  were  void  under  the  provisions  of  the  Bulk  Sales  Act, 

1917,  7 Geo.  V.  ch.  33. 

>March  9.  The  appeal  was  heard  by  Riddell,  Middleton, 

Hasten,  and  Oedb,  JJ.A. 

A.  L.  Fleming,  for  the  appellant. 

T.  N.  Phelan,  K.C.,  for  Golding,  the  respondent,  took  the  pre- 
liminary objection  that  the  Bulk  Sales  Act  did  not  confer  any  right 
of  action  upon  the  trustee  in  bankruptcy  and  that  he  was  not  en- 
titled to  invoke  its  provisions,  and  referred  to  Re  St.  Thomas  Caib- 
inets  Ltd.  (1921),  50  O.L.R.  492. 

Fleming,  for  the  appellant,  argued  that  the  trustee  was  within 
his  rights  in  asking  to  have  it  determined  in  these  proceedings 
whether  or  not  the  impeached  transactions  between  the  debtor  and 
the  respondent  were  or  were  not  bulk  sales  within  the  meaning  of 
the  Bulk  Sales  Act,  1917.  He  contended  that  these  transactions  were 
bulk  sales,  and  were  not  sales  in  the  ordinary  course  ” of  the 
debtoPs  business.  The  trustee  has  the  right  to  attack  the 

validity  of  a bulk  sale  in  which  the  provisions  of  a pro- 
vincial Bulk  Sales  law  have  been  violated:  Re  Hirsh  (1923), 

24  O.W.N.  373,  4 O.B.R.  84;  Re  McIntyre  (1925),  28  O.W.N. 

129,  5 'C.B.R.  629;  In  re  United  Exhibitors  of  Canada  Ltd. 

(1924-5),  27  O.W.N.  142,  28  O.W.N.  231,  5 O.B.R.  200.  The 
trustee  has  the  right  under  sec.  20,  subsec.  1(c),  of  the  Bank- 
ruptcy Act,  '9  & 10  Geo.  V.  ch.  36,  to  bring  any  action  or  take 
any  proceeding  relating  to  the  property  of  the  debtor.  Under  the 
Bulk  Sales  Act,  if  the  sale  is  void,  the  property  must  belong  to  the 
debtoPs  estate.  The  point  raised  as  to  the  right  of  the  trustee  to 
proceed  as  herein  was  not  taken  at  the  hearing  before  Fisher,  J. 

Phelan,  K.C.,  for  the  respondent,  was  not  called  upon. 

Cur.  adv.  vult. 

April  5.  Middleton,  J.A.  : — The  proceeding,  while  in  the 
name  of  the  assignee,  is  in  reality  taken  by  certain  creditors  for 
their  own  benefit  under  an  order  made  pursuant  to  sec.  35  of  the 
Bankruptcy  Act. 
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Upon  the  opening  of  tho  appeal  it  was  objected  that  the  Bulk 
Sales  Act  does  not  confer  any  right  of  action  upon  the  trustee  in 
bankruptcy,  and  that  he  is  not  entitled  to  invoke  its  provisions. 

Re  Packer,  question  was  not  argued  in  the  Court  below,  it  apparently 
Middleton,  being  assumed  that  the  decisio'n  of  the  learned  Judge  in  Re  Hirsh, 
J-A.  24  O.W.N.  J73  (reported  as  Re  Hersh  in  [19'23]  3 D.L.R.  101), 
established  the  right  of  the  trustee  to  sue. 

The  statute  itself  (1917,  7 Geo.  V.  ch.  33)  contains  no  provision 
in  any  way  aiding  the  trustee.  On  a sale  of  goods  falling  within 
the  provisions  of  the  statute  the  purchaser  is  required  to  take  pro- 
ceedings to  secure  the  distribution  of  the  purchase-money  among 
the  creditors  of  the  vendor.  In  default  of  this  the  sale  shall  be 
deemed  to  be  fraudulent  and  shall  be  void  as  against  the  creditors 
of  the  vendor  (secs.  4 and  6).  The  word  creditors  ’^  is  defined 
in  the  statute  (sec.  2{a))^  but  the  definition  does  not  in  any  way 
aid  the  assignee.  It  merely  makes  it  plain  that  a person  to  whom 
the  owner  of  the  stock  is  indebted  is  to  be  regarded  as  a creditor 
even  though  the  debt  is  not  yet  due,  and  it  also  provides  that  an  in- 
direct liability  on  a negotiable  instrument  is  to  be  treated  as  a 
debt. 

The  Bankruptcy  Act  was  passed  after  the  Bulk  Sales  Act,  and 
the  provisions  of  the  Bulk  Sales  Act  were  evidently  considered  by 
Parliament,  because  a bulk  sale  as  defined  by  the  provincial  law  is 
treated  as  a cause  of  bankruptcy,  yet  this  Act  does  not  purport  to 
vest  in  the  trustee  in  bankruptcy  the  right  to  attack  a transaction 
invalid  under  the  provincial  Act.  The  reasoning  adopted  by  the 
learned  Judge  in  the  Hirsh  case  is,  that  the  transaction  being  ren- 
dered void  by  the  provincial  Act  as  against  creditors^  the  trustee  in 
bankruptcy  should  be  the  one  to  assert  its  invalidity. 

This  gives  to  the  provincial  Act  a much  wider  effect  than  it 
really  has.  A transaction  falling  within  that  Act  is  void  as  against 
all  those  who  were  creditors  at  the  date  of  the  transaction.  The 
trustee  in  bankruptcy  represents  those  who  were  creditors  at  the 
date  of  the  bankruptcy.  These  two  classes  may  conceivably  be 
widely  different  and  can  rarely  be  identical.  This  is  pointed  out 
by  my  brother  Orde  in  Re  St.  Thomas  Cabinets  Ltd.,  50  O.L.R. 
492,  a decision  which  was  apparently  not  considered  in  the  Hirsh 
case. 

Another  cogent  reason  is  the  provision  found  in  sec.  9 of  the 
statute  of  1917,  that  no  action  shaill  be  brought  or  proceedings  had 
to  set  aside  a sale  declared  void  by  that  Act,  unless  the  action  is 
brought  within  sixty  days  from  the  date  of  the  sale,  or  within  sixty 
days  from  the  date  when  the  creditor  attacking  the  sale  has  re- 
ceived notice  thereof,  a provision  which  is  quite  incompatible  with 
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the  idea  that  the  action  may  he  hrought  hy  a trustee  in  bankruptcy  App.  Div. 
when  the  bankruptcy  takes  place  some  time  after  the  transaction  2927. 
impeached.  -- — 

It  is  said  that  this  view  is  out  of  harmony  with  the  law  that  en-  ® ackeb. 
ables  a trustee  in  bankruptcy  to  invoke  the  provisions  of  the  Bills  Middleton, 
of  Sale  and  Chattel  Mortgage  Act,  R.S.O.  1914,  ch.  135,  but  it 
must  be  observed  that  under  that  statute  (sec.  2(h))  a ^^creditor 
is  defined  as  including  an  assignee  for  the  general  benefit  of  credi- 
tors and  the  liquidator  of  a company  which  is  in  the  course  of  being 
wound  up,  and  it  should  also  be  borne  in  mind  that  in  Re  Canadian 
Shipbuilding  Co.  (191:2),  2-6  O.L.R.  564,  it  was  held  that  a liquid- 
ator was  not  entitled  to  invoke  the  Bills  of  Sale  and  Chattel 
Mortgage  Act  then  in  force,  as  imder  the  provisions  of  that  Act  the 
word  creditors did  not  include  a liquidator.  The  statute  was 
afterwards  amended  and  brought  to  its  present  form. 

There  is  nothing  to  vest  in  the  trustee  in  bankruptcy  the  rights 
given  to  creditors  under  the  Bulk  Sales  Act,  or  to  take  from  a credi- 
tor who  had  the  right  to  attack  a sale  the  right  given  him  by  that 
Act. 

For  these  reason^  the  preliminary  objection  seems  to  be  well 
taken,  and  the  judgment  of  the  learned  Judge,  so  far  as  it  is  in  re- 
view upon  this  appeal,  should  be  affirmed.  We  do  not  find  it  ne- 
cessary to  consider  the  ground  upon  which  his  judgment  was  based. 

The  appellants  should  pay  the  costs. 

Masten  and  Orde^  JJ.A.,  agreed  with  Middleton,  J.A. 

Riddell,  J.A. : — I should  have  been  better  satisfied  had  a right 
af  action  been  found  to  exist,  but  we  must  administer  the  law  as  we 
find  it,  and  I agree  in  the  judgment  of  my  brother  Middleton. 

Appeal  dismissed  with  costs. 


[APPELLATE  DIVISION  ] 


Re  Township  of  Coleman  and  Northern  Ontario  Light  and 

Power  iCo.  Ltd. 


1927. 
April  8. 


Assessment  and  Taxes — Business  Assessment — ‘^Business  of  a Manu- 
facturer’'— Transmission  of  Electricity — Supply  of  Compressed  Air 
— '^Preponderating  Business" — Assessment  Act,  R.S.O.  191Ii,  ch. 
195,  secs.  10  (1)  (d),  (j),  (k),  (3). 


The  company  transmitted  electricity  and  supplied  compressed  air  by 
a system  of  pipes  from  a compressor  plant  outside  the  township, 
assisted  by  an  auxiliary  plant  within  the  township.  Upon  an  ap- 
peal as  to  business  assessment;  — 

Held  (Hasten,  J.A.,  dissenting),  that  the  company  did  not  carry  on 
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the  business  of  a “ manufacturer  ” within  the  meaning  of  clause  {d) 
of  sec.  1 of  sec.  10  of  the  Assessment  Act. 

Held,  also,  that  the  electrical  business  was  the  “preponderating  busi- 
ness” carried  on  upon  the  premises  (subsec.  3 of  sec.  10),  and  so 
the  case  came  within  clause  (fc)  and  not  clause  (j). 

Per  Hasten,  J.A.  : — Developing  or  producing  by  mechanical  contriv- 
ances, in  a wholesale  way,  a definitely  controlled,  vendible  product, 
is  “manufacture.” 

An  appeal  by  the  Corporation  of  the  Township  of  'Coleman 
from  an  order  of  the  Ontario  Railway  and  Municipal  Board,  dated 
the  5th  January,  1927,  upon  appeal  from  the  decision  of  the  Court 
of  Revision  of  the  township^  fixing  the  business  assessment  ot  the 
Northern  Ontario  Light  and  Power  Company  Ltd.  upon  its  works 
in  the  township. 

The  following  grounds  of  appeal  were  set  out  in  the  notice  of 
ap'peal : — ■ 

1.  That  the  respondent,  the  Northern  Ontario  light  and  Power 
Company  Ltd.,  carries  on  the  business  of  a manufacturer,  and  that 
the  Cobalt  station  and  the  Cobalt  machinery  in  question  in  the 
appeal  to  the  Board  are  assessable  for  business  assessment  under 
the  provisions  of  sec.  10,*  subsec.  1,  clause  {d),  of  the  Assessment 
Act  at  the  rate  of  60  per  cent,  of  their  assessed  value. 

* The  following  are  the  pertinent  portions  of  sec.  10  of  the  Act:  — 

10. — (1)  Irrespective  of  any  assessment  of  land  under  this  Act, 
every  person  occupying  or  using  land  for  the  purposes  of  any  business 
mentioned  or  described  in  this  section  shall  be  assessed  for  a sum 
to  be  called  “ Business  Assessment  ” to  be  computed  by  reference  to 
the  assessed  value  of  the  land  so  occupied  or  used  by  him  as  follows:  — 


(d)  Subject  to  the  provisions  of  clause  (i)  every  person  carrying 
on  the  business  of  a manufacturer,  for  a sum  equal  to  60  per  cent,  of 
the  assessed  value;  and  a manufacturer  shall  not  be  liable  to  business 
assessment  as  a wholesale  merchant  by  reason  of  his  carrying  on 
the  business  of  selling  by  wholesale  the  goods  of  his  own  manufacture 
on  such  land. 


(;)  Every  person  carrying  on  ...  . any  business  not  before  in 
this  section  or  in  clause  \k)  specially  mentioned,  for  a sum  equal 
to  26  per  cent,  of  the  assessed  value. 

(k)  Every  person  carrying  on  the  business  of  ...  . the  trans- 
mission of  ...  . electricity  for  the  purpose  of  light,  heat  or  power, 
for  a sum  equal  to  25  per  cent,  of  the  assessed  value  of  the  land 
. . . . occupied  or  used  by  such  person,  exclusive  of  the  value  of  any 
machinery,  iplant  or  appliances  erected  or  placed  upon,  in,  over,  under 
or  affixed  to  such  land. 

(3)  No  person  shall  be  assessed  in  respect  of  the  same  premises 
under  more  than  one  of  the  clauses  of  subsection  1,  and  where  any 
person  carries  on  more  than  one  of  the  kinds  of  business  mentioned 
in  that  subsection  on  the  same  premises,  he  shall  be  assessed  by 
reference  to  the  assessed  value  of  the  whole  of  the  premises  under 
that  one  of  those  clauses  in  .which  is  Included  the  kind  of  business 
which  is  the  chief  or  preponderating  business  of  those  so  carried  on 
by  him  in  or  upon  such  premises. 
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2.  That  the  (Board  erred  in  holding  that  because  the  chief  or 
preponderating  business  carried  on  upon  the  premises  in  question, 
is  that  of  the  transroission  of  electricity  for  the  purposes  of  light, 
heat,  and  power,  the  respondent  was  therefore  subject  to  assess- 
ment for  purposes  of  business  assessment  only  in  respect  of  'Co- 
balt buildings,  and  that  the  respondent  is  not  entitled  to  exemp- 
tion from  business  assessment  on  Cobalt  machinery. 

3.  In  the  alternative  and  without  prejudice  to  the  foregoing, 
that,  if  the  respondent  is  not  engaged  in  the  business  of  a manu- 
facturer, it  is  assessable  in  respect  of  Cobalt  m^achinery  under  the 
provisions  of  clause  (;)  of  subsee.  1,  at  the  rate  of  25  per  cent,  of 
the  assessed  value  of  such  machinery. 

March  i23.  The  appeal  was  heard  by  Latchford^  C.J.,  Rii>- 
DELL,  Middleton,  Masten,  and  Cede,  JJ.A. 

W.  N.  Tille%  KjO.,  for  the  appellant  corporation,  argued  that 
the  respondent  company  carried  on  the  business  of  a manufac- 
turer, and  that  its  business  should  be  assessed  under  clause  {d) 
of  subsec.  1 of  sec.  10  of  the  Assessment  Act,  or,  in  the  alterna- 
tive, if  the  respondent  was  not  engaged  in  the  business  of  a manu- 
facturer, it  was  assessable  under  clause  (/) : Re  Studehak&r  Cor- 
poration of  Canada  Ltd.  and  City  of  Windsor  (1919),  46  O.L.R. 
78.  I 

R.  S.  Robertson,  K.C.,  for  the  respondent  company,  contended 
that  the  finding  of  the  Board  was  right.  The  business  was  not  a 
manufacturing  one  within  clause  (d),  and  the  electrical  business 
was  the  preponderating  one  under  subsec.  3 of  sec.  10,  and  so  the 
case  came  within  clause  (k)  and  not  clause  (;).  The  finding 
being  on  a question  of  fact,  no  appeal  lay.  See  sec.  80,  subsec.  6, 
as  amended  in  1916  by  6 Geo.  V.  ch.  41,  sec.  6,  subsec.  2;  Re 
Hiram  Walker  Sons  Ltd.  and  Town  of  Walkerville  (1917), 
40  O.L.R.  154;  Re  Town  of  Capreol  and  Canadian  National  Rail- 
way Co.  (1924),  56  O.L.R.  62;  Canadian  National  Railways  v. 
Town  of  Capreol,  [1923]  S.C.R.  499. 

Tilley,  K.C.,  in  reply,  contended  that  the  appeal  concerned  the 
Board^s  interpretation  of  the  word  manufacturer.’^  This  was 
not  a question  of  fact:  Re  City  of  Hamilton  and  Birge  (1924), 
55  O.L.R.  448. 

April  8.  Middleton,  J.  A.: — The  company  transmits  elec- 
tricity and  supplies  compressed  air  by  a system  of  pipes  from  a 
compiessor  plant  outside  the  township,  assisted  by  an  auxiliary 
plant  within  the  township.  We  agree  that  this  is  not  in  any  sense 
a manufacturing  business  within  clause  {d). 
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We  also  agree  that  the  electrical  'business  is  the  '' preponderat- 
ing business  carried  on  upon  the  premises,  under  subsec.  3,  and 
so  the  case  comes  within  clause  (k)  and  not  clause  (;). 

The  appeal  therefore  fails  and  is  dismissed  with  costs. 

Latchford,  €.J.,  and  Riddell  and  Orde,  JJ.A.,  agreed  with 
Middletox^  J.A. 

Hasten^  J.A. : — The  Board  held  that  the  business  assessment 
of  the  respondent  company  falls  under  clause  (k)  of  subsec.  1 of 
sec.  10  of  the  Assessment  Act. 

The  Corporation  of  the  Township  of  Coleman  appeals  on  the 
ground  that  the  assessment  should  be  made  not  under  clause  (k) 
but  under  clause  (d),  or,  if  not  under  (d),  then  under  (/). 

I express  the  opinion  at  which  I have  arrived  with  the  great- 
est diffidence,  principally  because  it  differs  from  that  of  my  broth- 
ers, but  also  because  it  is  at  variance  with  the  opinion  which  I en- 
tertained on  the  hearing  of  the  appeal  and  afterwards.  None  the 
' siip'pose  the  appellant  is  entitled  to  the  benefit  of  my  view 
for  what  it  may  be  worth. 

It  now  seems  to  me  that  the  respondent  company  comes  within 
clause  (d),  which  reads  as  follows: — 

Subject  to  the  provisions  of  clause  (i)  every  person  carrying 
on  the  business  of  a manufacturer  for  a sum  equal  to  60  per  cent, 
of  the  assessed  value;  and  a manufacturer  shall  not  be  liable  to 
business  assessment  as  a wholesale  merchant  by  reason  of  his 
carrying  on  the  business  of  selKng  by  wholesale  the  goods  of  his 
own  manufacture  on  such  land.’^ 

The  company  transforms  the  energy  of  a water-power  and  so 
develops  electricity.  The  electricity  so  produced  is  a definite 
product,  which  its  producer  controls  and  transmits  to  its  plant  in 
the  township  of  'Coleman,  where,  by  means  of  appropriate  ma- 
chinery located  in  that  township,  its  character  or  quality  is  alter- 
ed so  as  to  adapt  it  to  the  particular  purposes  for  which  it  is  to  be 
used.  The  operation  is  carried  on  in  a large  way  and  the  finished 
product  (if  I may  use  the  term)  is  sold  and  distributed  as  a ven- 
dible commodity  to  the  various  purchasers  who  use  it.  Develop- 
ing or  producing  by  mechanical  contrivances,  in  a wholesale  way, 
a definite,  controlled,  vendible  product,  seems  to  me  to  connote 
manufacture.’^ 


Appeal  dismissed  (Masten,  J.A.,  dissenting). 
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[APPELLATE  DIVISION.] 


Rb  Laurin. 

Infants— Ouardianship  and  Custody  of  Orphans— Claims  of  Persons 
by  whom  Children  Maintained — Difference  in  Religious  Belief — 
Religion  of  Father  in  General  to  he  Followed — Condition  as  to 
Welfare  of  Children — Preference  of  Infants — Infants  Act,  secs. 
2{1),  36 — Children's  Protection  Act,  secs.  28,  28a. 

L.,  the  father  of  four  children,  aged,  at  the  time  of  an  application  as 
to  their  guardianship  and  custody,  resipectively  15,  12,  10,  and  7 
years,  died  in  May,  1923.  His  wife,  the  mother  of  the  Infants, 
survived  him  and  died  in  June,  1926.  Neither  left  any  estate  nor 
any  testamentary  document.  Both  had  been  Roman  Catholics,  and 
L.  died  in  that  faith.  The  four  children  had  been  baptized  in  that 
church  and  brought  up  as  Roman  Catholics  until,  after  the  death 
of  L.,  his  widow  apparently  abandoned  that  faith,  and,  with  the 
children,  attended  a Protestant  church  until  her  death.  After  her 
death  the  children  were  maintained  and  sent  to  a Protestant 
school  by  members  of  the  congregation  of  that  church,  who  ex- 
pressed the  intention  of  continuing  to  maintain  and  educate  them. 
The  two  elder  children  intimated  a preference  for  the  religious 
faith  adopted  by  their  mother.  The  children's  relatives  on  both 
sides  were  Roman  Catholics,  and  one  of  them  applied  for  an  order 
appointing  her  guardian  and  giving  her  the  custody  of  the  infants. 
The  Judge  who  heard  this  application  in  Chambers  refused  it, 
holding  that,  due  regard  being  had  to  the  welfare  of  the  children, 
they  should  be  allowed  to  be  brought  up  under  the  supervision  of 
the  Protestant  congregation  referred  to: — 

Held,  on  appeal,  that  the  general  rule  that  children  shall  be  I ought 
up  in  the  religious  faith  of  their  father  is  subject  to  the  condition 
that  his  wishes  shall  prevail  only  if  they  are  not  displaced  by  con- 
siderations relating  to  the  welfare  of  the  children  themselves. 

Ward  V.  Laverty,  [1925]  A.C.  101,  followed. 

The  provisions  of  the  Infants  Act,  R.S.O.  1314,  ch.  153,  sec.  2(1),  as 
amended  by  (19i23)  13  & 14  Geo.  V.  ch.  33,  sec.  2,  and  of  sec.  36'  of  the 
principal  Act,  and  of  the  Children’s  Protection  Act,  R.S.O.  1914, 
ch.  231,  sec.  28,  and  sec.  28a..  (enacted  by  (1916)  6 Geo.  V.  ch.  53, 
sec.  4),  considered. 

And  held  (Latchford,  C.J.,  dissenting),  that  the  welfare  of  the  chil- 
dren would  be  best  assured  by  leaving  them  in  the  care  of  the 
Protestant  congregation;  and  the  order  of  the  Judge  in  Chambers 
was  affirmed. 

Per  Latchford,  C.J.: — The  relatives  of  the  children  were  better  en- 
titled, on  the  facts  and  the  law,  to  the  custody  of  the  children  than 
strangers. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Middleton,  J. A. : — 

An  aippeal  by  Louise  Galipeau  from  an  order  of  Mr.  Justice 
Rose  dismissing  an  application  for  an  order  appointing  the  pres- 
<jnt  appellant  guardian  of  the  infants  and  giving  her  the  custody 
of  the  infants ; that  application  being  made  upon  the  return  of  a 
writ  of  habeas  corpus,  directed  to  the  president  and  snperintend- 
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ent  of  the  Protestant  Orphans’  Home  of  the  City  of  Ottawa,  re- 
quiring them  to  have  before  the  Judge  presiding  in  Court  at  the 
courtnhouse  in  Ottawa  the  bodies  of  the  four  infants  said  to  bo 
unlav^uliy  detained  in  the  custody  of  the  said  Orphans’  Home. 

The  facts  are  very  meagrely  disclosed,  but  so  far  as  disclosed 
there  does  not  appear  to  be  any  substantial  conflict.  Alcide 
Laurin,  a labourer,  the  father  of  the  infants  in  question,  who  re- 
eided  in  the  city  of  Ottawa,  was  killed  in  an  accident  in  May, 
1923.  His  wife,  Rosalie  Pilon,  survived  him  and  died  in  June, 
1926.  Neither  Laurin  nor  his  wife  left  any  estate  whatever,  and 
neither,  so  far  as  is  known,  left  any  testamentary  document. 
The  four  children  survived  both  parents,  and  at  the  time  of  this 
application  Therese  was  of  the  age  of  15,  jColombe  12,  Lucien  10, 
and  Alphonse  7. 

Laurin  and  his  wife  both  belonged  to  the  Roman  Catholic 
Church.  Laurin  died  in  that  faith.  The  four  children  were  all 
baptized  in  the  Roman  Catholic  Church,  and  all  of  the  children 
duly  made  their  first  communion  in  that  religion.  Some  time 
during  the  three  years  in  which  the  widow  survived  her  husband, 
she  appears  to  have  abandoned  the  Roman  Catholic  religion,  and 
attended  the  Gospel  Tabernacle  situate  in  Bank  street,  in  the 
city  of  Ottawa,  and  her  children  attended  that  place  of  worship 
with  her.  The  widow  and  children  lived  with  Mrs.  Brunette, 
who  was  formerly  a Roman  Catholic  but  had  left  that  body  and 
become  a member  of  the  Gospel  Tabernacle  congregation.  Short- 
ly before  the  death  of  the  widow  she  was  removed  to  the  Civic 
Hospital  in  Ottawa,  and  Mrs.  Brunette  during  her  absence  looked 
after  the  children,  and  upon  the  widow’s  death,  in  June,  1926, 
she  continued  to  look  after  the  children  until  September,  1926, 
the  Gospel  Tabernacle  remunerating  her  for  her  services.  The 
children  were  then  sent  to  the  Grandlieu  Baptist  Mission  School, 
where  they  have  been  supported  by  voluntary  subscriptions  of  the 
congregation  of  the  Gcspel  Tabernacle,  that  organisation  having 
also  supplied  them  with  the  necessary  clothing.  AVhat  has  been 
done  since  the  death  of  the  mother  has,  no  doubt,  been  done  in 
entire  accord  with  her  wishes  and  desires,  and  there  is  no  reason 
to  doubt  the  good  faith  of  those  connected  with  that  religions 
body  when  it  is  stated  that  it  is  the  intention  of  that  body  to 
maintain  the  children  and  give  them  an  adequate  education  at 
the  institution  referred  to. 

It  IS  equally  without  question  that  the  father  was  a faithful 
adlierent  of  the  Roman  Catholic  Church,  and  that  there  is  no 
reason  to  suppose  that  ho  desired  that  his  children  should  be 
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brought  up  otherwise  than  as  members  of  the  Roman  iCatholio  1927. 
Churcli.  Rj,  i~iK. 

The  school  at  which  the  children  were  placed  closing  for  the 
summer,  the  children  were  returned  by  it  to  Mrs.  Belanger,  one  of 
the  respondents,  who,  acting  under  the  authority  of  the  G-ospel 
Tabernacle  authorities,  placed  the  children  for  their  holidays  in 
the  Protestant  Orphans’  Home,  from  which  the  children  were  to 
be  and  were  in  due  course  taken  to  the  Grandlieu  Mission  upon 
the  re-opening  of  school. 

Apparently  all  the  relatives  of  the  deceased  father  are  mem- 
bers of  the  Roman  Catholic  Church  and  appear  to  be  most  de- 
sirous of  having  the  children  brought  up  in  that  faith.  While 
this  application  is  made  by  one  relative,  she  is  said  to  be  acting  in 
concert  with  all  the  members  of  the  family  and  the  members  of 
the  family  of  the  mother,  for  she  alone  changed  her  religion. 

These  relatives  oifer  to  look  after  the  children  and  to  see  that  they 
are  well  and  properly  brought  up.  Upon  the  material  filed  it  is 
indicated  that  this  might  involve  the  separation  of  the  children; 
but,  after  the  learned  Judge  whose  decision  is  now  in  review  had 
given  his  judgment,  a maternal  aunt,  Mrs.  Alphonse  Morin,  stat- 
ed that  she  would  be  glad  to  provide  a home  for  all  four  children 
together,  and  asked  to  be  added  as  an  applicant.  This  amend- 
ment was  made,  but  unfortunately  there  is  nothing  in  the  ma- 
terial which  shews  her  circumstances  or  exactly  what  is  proposed 
to  be  done. 

The  learned  J udge  who  heard  the  application  examined  the 
children  with  the  view  of  ascertaining  their  own  wishes  and  feel- 
ing with  reference  to  the  religious  aspect  of  the  application.  I 
have  spoken  to  him  about  this,  and  he  tells  me  that  the  elder  girl, 
now  over  16,  has  very  strong  feelings  upon  the  subject,  and  that 
she  unquestionably  has  a desire  to  be  brought  up  in  the  religious 
faith  adopted  by  her  mother  in  preference  to  that  held  by  her 
father,  and  that  the  second  child,  now  about  14,  has  Rke  desires, 
and  that  these  children,  as  might  be  expected  from  the  fact  that 
they  and  their  mother  had  changed  religious  faith,  seem  to  have 
imbibed  strong  ideas  upon  the  question,  quite  abnormal  to  child- 
ren brought  up  in  more  usual  conditions. 

The  learned  Judge  who  heard  the  application  formed  a strong 
opinion  that,  regard  being  bad  to  the  welfare  of  the  children,  this 
application  ought  to  he  refused  and  the  children  should  be  allowed 
bo  be  brought  up  under  the  supervision  of  the  Gospel  Tabernacle, 
as  this  organisation  appears  to  be  not  only  financially  strong,  but 
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to  have  taken  the  risk  of  the  upbringing  and  education  of  these 
children  as  a real  and  serious  obligation. 

December  16,  1926.  The  appeal  was  heard  by  Latchfokd, 
O.J.,  Riddell,  Middleton,  Hasten,  and  Orde,  JJ.A. 

W.  L.  Scott,  K.C.,  for  the  appellant,  argued  that,  outside  the 
religious  question,  which  did  not  really  arise,  the  question  at  issue 
was  whether  the  children  should  have  a domestic  home,  or  be  look- 
ed after  by  a committee  of  some  school  or  church.  He  submitted 
that  the  former  alternative  was  far  preferable:  JSimpson  on  the 

Law  of  Infants,  4th  ed.,  p.  168.  The  father  had  the  right  to  bring 
up  his  children  in  the  Roman  Catholic  religion ; and  even  after  his 
death  they  should  be  of  his  faith,  irrespective  of  the  religion  of  the 
mother:  the  Children's  Protection  Act  of  Ontario,  R.S.O.  1914, 
ch.  231,  sec.  28,  and  sec.  2Sa.,  enacted  by  (1916)  6 Geo.  V.  ch.  53, 
sec.  4.  They  should  be  in  the  custody  of  their  relatives,  instead  of 
that  of  strangers.  Having  been  of  the  Roman  Cetholic  religion 
until  the  latter  part  of  1924,  they  should  be  brought  up  in  that 
religion,,  and  should  be  placed  in  the  hands  of  the  appellant.  The 
Court  is  familiar  with  the  authorities  as  to  custody  of  infants. 

A.  E.  Honeywell,  for  Anna  Belanger,  respondent,  contended 
that  the  mother  was  entitled  to  the  custody  of  the  infants  equally 
with  the  father.  The  Court  would  consider  the  wishes  of  the  in- 
fants, and  the  training  received:  In  re  McGrath,  [1893]  1 Ch.  143'; 
Regina  v.  Gyngall,  [1893]  2 Q.B.  232;  In  re  Newton^  [1896] 
1 Ch.  740;  Stourton  v.  Stourton  (1857),  8 DeG.  M.  & G.  760;  Re 
Taggart  (1917),  41  O.L.R.  85.  Where  the  parents  are  dead, 
the  welfare  of  the  children,  irrespective  of  religion,  is  paramount: 
In  re  Clarice  (1882),  21  Ch.  D.  817;  In  re  Nevin,  [1891]  2 Ch. 
299. 

R.  S.  Murton,  for  the  Protestant  Orphans’  Hoime,  Ottawa,  re^ 
spondents,  disclaimed  any  right  to  detain  the  children,  and  sub- 
mitted these  respondents’  rights  to  the  Court. 

April  14.  Middleton^  J.A.  (after  stating  the  facts  as 
above)  : — Upon  the  argument  I was  very  much  impressed  with  the 
rule  that  had  been  laid  down  with  great  emphasis  in  the  earlier 
cases,  that  children  should  be  brought  up  in  the  religious  faith  of 
the  father,  and  I thought  that  this  principle,  whicli  had  been  laid 
clown  very  clearly  in  early  authorities  of  very  great  weight,  ad- 
mittecl  of  no  exception  except  in  most  unusual  circumstances. 
This  rule,  laid  down  aud  acted  upon  for  many  years  and  in  many 
cases,  it  seemed  to  me,  ought  not  lightly  to  be  departed  from,  par- 
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ticularly  ia  a community  such  m that  in  which  we  live,  where  the  App..  Div. 
Roman.  Catholic  faith,  though  strong,  is  in  the  minority,  and  where  1^7 
our  Legislature  has  sought  to  avoid  religious  controversy  by 
special  provisions  touching  the  matter  now  in  controversy.  I re- 


Re  Laurin. 


fer  particularly  to  the  provision  found  in  sec.  2 (1)  of  the  In-  Middleton, 
fants  Act,  R.S.O.  1914,  ch.  153,  as  amended  by  (1923)  13  & 14 
Geo.  V.  ch.  33,  sec.  2,  which  places  the  mother  upon  an  equahty 
with  the  father  with  reference  to  the  custody  and  guardianship 
of  infants;  but  sec.  36  of  the  principal  Act  adds,  Nothing  in  this 
Act  shall  change  the  law  as  to  the  authority  of  the  father  in  re- 
spect of  the  religious  faith  in  which  his  child  is  to  be  educated;^' 
and  the  further  provision  found  in  the  Children’s  Protection  Act 
of  Ontario,  an  Act  which  applies  to  all  orphan  children,  which 
enacts,  sec.  28,  ^‘^Notwithstanding  anything  in  this  Act,  no  Pro- 
testant child  shall  be  committed  to  the  care  of  a Roman  Catholic 
children’s  aid  society  or  institution,  nor  shall  a Roman  iCatholic 
child  be  committed  to  a Protestant  children’s  aid  society  or  insti- 
tution; and  in  like  manner  no  Protestant  child  shall  be  placed 
out  in  any  Roman  Catholic  family  as  its  foster  home,  nor  shall  a 
Roman  .Catholic  child  be  placed  out  in  any  Protestant  family  as 
its  foster  home.”  This  provision  is  supplemented  by  the  amending 
Act  of  1916^  6 Geo.  V.  ch.  53,  sec.  4,  enacting  a new  section  28u., 
which  provides  that  ^^a  child  shall  be  deemed  to  be  a Protestant 
child  if  its  father  is  a Protestant,  and  a child  shall  be  deemed  to 
be  a Roman  Catholic  child  if  its  father  is  a Roman  Catholic,” 
unless  there  is  a written  agreement  between  the  parents  providing 
to  the  contrary. 

The  English  law  is  most  clearly  stated  by  Lord  Justice  James 
in  the  case  of  Hawhswortli  v.  Hawlcsworth  (1871),  L.R.  6 Ch. 

539,  a ease  where  a Roman  Catholic  died  leaving  a widow  who  was 
a Protestant  and  an  infant  daughter  six  months  old.  He  left  no 
direction  as  to  the  child’s  religious  education.  The  widow  kept 
the  child  for  eight  years,  bringing  it  up  as  a Protestant.  The 
Court  made  an  order  that  the  child  should  be  brought  up  by  the 
widow  in  the  Roman  Catholic  faith.  After  remarking  that  there 
was  not  the  slightest  trace  of  any  indifference  on  the  part  of  the 
father  to  the  religious  education  of  his  child  and  nothing  to  shew 
that  he  would  have  acquiesced  in  the  child  being  brought  up  a 
Protestant  if  he  had  been  living,  the  Lord  Justice  says  (p.  542)  : 

^ The  rule  of  the  Court  is,  that  the  Court,  or  any  persons  who  have 
the  guardianship  of  a child  after  the  father’s  death,  should  have 
sacred  regard  to  the  religion  of  the  father  in  dealing  with  the  child; 
and,  unless  under  very  special  circumstances,  to  see  that  the  child 
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is  brought  up  in  the  religious  faith  of  the  father,  whatever  that 
religious  faith  may  have  been.^^  Sir  George  Mellish,  L.J.^  adds 
(p.  544)  : It  certainl}^  to  me,  is  very  desirable  that  the  rule  of 

law  which  regulates  the  religion  in  which  children  of  early  years 
should  be  educated  should  be  clearly  laid  down  and  enforced:  and 
that  rule  unquestionably  is,  that  unless  the  interest  of  the  child 
interferes  so  as  to  make  it  the  duty  of  the  Court  to  make  some 
exception,  the  child  is  to  be  educated  in  the  religion  of  the  father.^’ 

Had  the  law  remained  as  so  declared,  it  would,  I think,  have 
been  our  duty  to  allow  this  appeal,  at  any  rate  to  the  extent  of 
directing  that  these  children  should  be  brought  up  as  Roman 
Catholics  or  to  have  so  emancipated  them  from  the  surrounding 
Protestant  influences  as  to  have  allowed  the  elder  children  to 
have  exercised  a choice  of  religion  uninfluenced  by  influences  ad- 
verse to  the  father’s  faith ; but  the  House  of  Lords  in  the  case  of 
Wmd,  V.  Laverty,  [1925]  A.C.  101,  has  recently  stated  the  law 
in  very  different  terms.  In  that  case  Lord  Cave,  with  whos^ 
judgment  the  other  Law  Lords  concur,  says  (p.  108)  : — 

The  law  in  these  cases  is  well  settled,  and,  indeed,  is  not  con- 
tested by  the  learned  counsel  who  argued  the  case  before  this 
House.  On  the  question  of  the  religion  in  which  a young  child  is 
to  be  brought  up,  the  wishes  of  the  father  of  the  child  are  to  be 
considered;  and,  if  there  is  no  other  matter  to  be  taken  into  ac- 
count, then,  according  to  the  practice  of  our  Courts,  the  wishes  of 
the  father  prevail.  But  that  rule  is  subject  to  this  condition, 
that  the  wishes  of  the  father  only  prevail  if  they  are  not  displaced 
by  considerations  relating  to  the  welfare  of  the  children  them- 
selves. It  is  the  weKare  of  the  children,  which,  according  to  rules 
that  are  now  well  accepted,  forms  the  paramount  consideration  in 
these  cases.  Some  of  the  earlier  judgments  contain  sentences  in 
which  perhaps  greater  stress  is  laid  upon  the  father’s  wishes  than 
would  be  placed  upon  them  now ; but  in  the  more  recent  decisions 
....  the  greater  stress  is  laid  upon  the  welfare  and  happiness 
of  the  children.” 

The  case  then  considered  was  singularly  like  the  case  now  in 
hand.  A paternal  aunt  of  orphan  children  applied  for  a writ  of 
habeas  corpus  with  a view  to  the  children  being  placed  in  the 
custody  of  their  paternal  relatives  and  being  brought  up  in  the 
Roman  Catholic  faith.  The  parents  were  married  in  1911  ac- 
cording to  the  rites  of  the  Roman  Catholic  -Church.  The  mother, 
who  had  been  a Presbyterian,  became  a Roman  Catholic  shortly 
before  her  marriage.  The  three  children  of  the  marriage,  daught- 
ers who  at  the  time  of  the  application  were  11,  6,  and  4,  were 
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baptized  according  to  the  rites  of  the  Roman  Catholic  Church  and  App.  Div. 
brought  up  in  that  faith.  The  father  ami  mother  disagreed,  and  1927. 
ui  June,  1920,  the  mother  'left  her  husband  and  took  the  children 

with  her  to  live  at  her  parents’  house.  In  July  the  father  made  _ 

his  will  directing  that  the  children  should  be  brought  up  in  the 
Roman  Catholic  faith.  He  died  in  October.  The  mother  sur- 
vived him  three  years.  In  the  meantime  she  again  became  a 
Presb3rterian  and  brought  the  children  up  as  Presbyterians.  The 
Court,  acting  upon  the  principle  indicated,  held  that  it  would 
not  be  for  the  benefit  of  the  eldest  child,  who  appeared  to  have 
strong  Presbyterian  convictions,  to  direct  that  she  should  be 
brought  up  as  a Roman  Catholic,  and  that  it  would  not  be  for 
the  benefit  of  the  younger  children  to  separate  them  from  the 
older  sister,  so  that  it  was  for  the  welfare  of  all  the  children  that 
they  should  be  brought  up  together  in  the  custody  of  the  maternal 
relatives  and  as  Protestants. 

For  these  reasons  I think  the  appeal  should  be  dismissed.  It 
is  not  a case  for  costs. 

Riddell  and  Mastex.  JJ.A.,  agreed  with  Middleton"^  J.A. 

Okde,  J.  A: — I agree  with  the  judgment  of  my  brother  Mid- 
dleton, but  with  great  reluctance.  Were  it  not  for  the  lapse  of 
time  since  the  mother  and  the  children  (so  far  as  they  were  then 
able  to  do  so)  abandoned  their  father’s  faith,  and  for  the  deliber- 
ate desire  of  the  two  elder  children,  as  expressed  to  Rose,  J.,  to 
adhere  to  that  abandonment  and  that  all  the  children  should  keep 
together,  the  result  of  this  application  might  be  different.  But 
it  seems  to  me  to  be  now  too  late,  and  an  attempt  to  undo  what  has 
happened  may  make  matters  worse  so  far  as  the  welfare  of  the 
children  is  concerned. 

Latchford,  O.J.  : — This  is  an  appeal  from  the  order  of  Mr. 

Justice  Rose  of  the  25th  September,  1926,  dismissing  the  applica- 
tion of  Louise  Galipeau  for  the  custody  of  the  four  infant  children 
of  her  deceased  brother,  Alcide  Laurin,  late  of  the  city  of  Ottawa, 
labourer,  and  his  wife,  Rosalie  Laurin.  The  father  was  accident- 
ally killed  in  May,  1923,  and  the  mother  died  in  June,  1926. 

The  proceedings  were  begun  by  an  order  for  the  issue  of  a writ 
of  habeas  corpus  ad  subjiciendum,  made  by  the  Chief  Justice  of 
the  Common  Pleas  on  the  18th  September,  1926,  directed  to  the 
president  and  superintendent  of  the  Protestant  Orphans’  Home, 

Ottawa  in  whose  custody  the  children  were  at  fhe  time. 


416 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1927. 

Re  Laurin. 

I/atchfordj 

C.J. 


[vOL. 


The  writ  was  issued  on  the  same  day.  It  directed  the  presi- 
dent and  superintendent  of  the  Home  to  have  before  the  Judge 
presiding  in  Weekly  Court  at  Ottawa  on  the  25th  September,  the 
bodies  of  the  Laurin  children — Therese,  Colombe,  Lucien,  and 
Alphonse,  alleged  to  be  unlawfully  detained  in  custody,  together 
with  the  day  and  cause  of  their  being  taken  and  detained. 

The  children  were  produced  by  the  Home  before  'Mr.  Justice 
Rose,  but  the  day  and  cause  of  their  being  detained  were  not  stated 
as  required  by  the  writ — an  overlooked  omission  to  which  my 
brother  Middleton  called  attention  on  the  argument  of  the  appeaL 
The  day  and  cause  have  been  stated  in  a subsequent  return,  dated 
the  23rd  December^  in  which  Mrs.  Anna  Elizabeth  Sinks,  the 
superintendent  of  the  Home,  states  that  the  children  were  placea 
in  the  Home  on  the  3rd  September,  1924,  by  Anna  Belanger  and 
3 ohn  Patton,  who  were  instructed  to  take  charge  of  the  children 
by  reason  of  both  parents  being  dead,  until  provision  were  made 
for  their  attendance  at  school  . . . Their  board  and  lodging 

was  paid  for  by  the  said  John  Patton.’^ 

According  to  an  affidavit  made  by  Mrs.  Binks,  three  of  the 
Laurin  children,  Colombe,  Lucien^  and  Alphonse,  had  previously 
been  temporarily  in  the  Home,  having  been  placed  there  on  the 
2nd  June,  1924,  by  their  mother,  who  is  stated  to  have  told  Mrs. 
Binks  that  she  had  left  the  Roman  Catholic  religion,  and  had 
become  a Protestant,  and  that  the  children  were  Protestants  and 
would  be  brought  up  in  the  Protestant  religion.’^ 

Whether  admittance  was  procured  without  further  assurance 
than  the  mother  is  said  to  have  given  is  not  disclosed,  nor  whether 
Mr.  Patton  or  Mrs.  Belanger  was  present  on  the  occasion,  nor  why 
the  children  were  removed  from  the  Home  a week  later,  nor  which 
was  the  Protestant  religion  to  which  they  belonged  and  in 
which  they  would  be  brought  up.  On  these  and  other  matters,  of 
which  information  was  probably  given,  Mrs.  Binks’s  affidavit  is 
silent.  However  it  establishes  that  the  children  would  not  have 
been  received  had  they  been  considered  Roman  iCatholics.  Ladies 
of  the  highest  distinction  in  Ottawa  control  the  beneficent  activi- 
ties of  the  Home,  and  do  not  admit  to  it  Roman  Catholic  or  re- 
putedly Roman  Cathoilic  children. 

Whatever  may  have  been  the  position  taken  by  the  Home  when 
the  motion  was  heard  by  Mr.  Justice  Rose,  upon  the  argument  of 
this  appeal  counsel  for  the  Home  expressly  disclaimed  any  right 
to  detain  the  children,  who  had  in  fact  before  that  time  been  re- 
moved from  its  custody  or  control. 

The  situation  considered  by  the  learned  Judge  has  been  thus 
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completely  changed,  and  the  contest  for  the  children  is  now  be- 
tween their  aunts,  Mrs.  Oalipeau  and  Mrs.  Alphonse  Morin,  and 
an  utter  stranger — one  Anna  Belanger,  representing  a new  cult 
or  religious  organisation,  to  which  a somewhat  lengthy  reference 
may  not  be  unnecessary. 

It  is  in  the  third  year  of  its  age,  having  been  brought  into  ex- 
istence under  the  provisions  of  the  Ontario  Companies  Act  on  the 
27th  August,  1924.  Its  proper  name,  as  stated  in  the  charter,  is 
“ The  Gospel  Tabernacle  of  the  Christian  and  Missionary  Alli- 
ance.^^  The  Reverend  Elmer  B.  Fitch,  the  pastor  of  the  organisa- 
tion and  the  president  of  its  board  of  trustees,  designates  it  vari- 
ously in  his  affidavit  as  The  Christian  Missionary  Alliance  con- 
ducting religious  work  and  service  in  the  Gospel  Tabernacle  in 
the  City  of  Ottawa,^^  and  as  The  Christian  Missionary  Alliance 
of  the  Gospel  Tabernacle.-’^  Of  the  several  members  or  adherents 
of  the  corporation  who  have  made  affidavits,  not  one  states  its 
name  correctly,  though  all  undoubtedly  mean  the  same  body,  i 
shall  hereafter  call  it  simply  The  Tabernacle.’’ 

Mr.  Fitch  and  others  depose  that  the  Tabernacle  is  ^^a  Pro- 
testant organisation.”  It  is  certainly  anti- Catholic,  as  are  all  sucn 
novelties : the  newer  the  more  opposed,  logically,  to  the  most 
ancient  Christian  religion.  It  must  also  be  opposed  to  every  ex- 
isting form  of  Protestantism,  and  in  that  sense  is  anti-Protest- 
ant, otherwise,  obviously,  there  was  no  praiseworthy  reason  for  its 
institution  as  a distinct  religious  organisation,  or  for  its  con- 
tinuance as  such. 

Whatever  may  be  its  raison  d^Ure^  it  is  beyond  question  that  it 
has  prospered  during  its  short  life.  Its  adherents  in  Ottawa  are 
Bworn  to  number  3,000  and  its  property  to  have  cost  $115,000. 
Its  nineteen  trustees  are  declared  to  be  men  of  good  standing  in 
the  community.”  These  averments  had  nothing  to  do  with  the 
issue  which  the  'Court  below  was  called  upon  to  determine — whether 
the  relatives  of  the  children  or  the  members  of  the  Tabernacle, 
represented  by  Mrs.  Belanger,  were  entitled  to  their  custody — 
except,  perhaps,  that  they  were  thought  to  shew  its  financial  and 
personal  ability  to  provide  for  the  maintenance  and  education  of 
the  children,  to  suggest,  what  it  does  not  undertake,  that  it  will 
oontinue  to  do  so. 

The  Reverend  Mr.  Fitch  deposed  that  in  May,  1924,  he  bap- 
tized Mrs.  Laurin  into  the  Tabernacle — it  was  then  merely  in 
embryo,  and  not  incorporated;  that  she  ^ffi’onounced  her  member- 
ship in  the  Roman  Catholic  Church,”  and  that  her  children  at- 
tended the  services  and  Sunday-school.  However,  he  nowhere 
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App.  Div.  asserts,  nor  does  any  adherent  or  member  of  the  Tabernacle  as- 
1927.  sert,  that  the  children  have  ceased  to  belong  to  the  chnrch  in  which 
■Re  Latoin  baptized  and  brought  up.  It  is  true  that  Mr.  Justice 

" ■ Rose  says  that  he  found  on  the  part  of  the  elder  girls  a strong 

desire  to  continue  in  the  religion  which  their  mother  had  adopted/’ 
but,  so  far  as  appears,  they  were  not  asked  when  or  how,  if  at  all, 
they  were  in  ” that  religion ; and  no  finding  was  made  that  any 
one  of  the  children  had  ceased  to  be  a member  of  the  •CathoRc 
Church. 


Even  during  the  lifetime  of  their  mother  the  children  were 
maintained  at  the  cost  of  the  Tabernacle.  When  that  poor  life 
ended  they  were  absolutely  dependent.  They  fell  as  orphans  ” 
within  the  definition  of  neglected  children  ” in  the  Children’s 
Protection  Act,  R.S.O.  1914^  ch.  23 j sec.  2(h).  By  sec.  28a.^  as 
enacted  by  6 Geo.  V.  ch.  53,  sec.  4,  they  should  have  been  deem- 
ed” as  of  the  same  religion  as  their  father,  who  was  always  a 
Catholic,  and  accordingly  should  not  have  been  placed  or  kept,  as 
they  were,  in  a Protestant  home. 

The  relatives  sought  the  children  soon  after  their  mother’s 
death,  and  located  them  at  the  home  of  one  Mrs.  Brunette,  an- 
other convert  to  the  Tabernacle  and  therefore,  according  to  Mr. 
Fitch,  a Protestant.  They  had  been  with  the  same  lady  occasion- 
ally during  their  mother’s  lifetime  and,  at  the  time  of  her  death, 
when  claimed  by  their  aunts,  were  sent  first  to  the  home  of  Mrs. 
Fraser  and  then  to  the  Orphans’  Home.  Mrs.  Fraser,  who  is  a 
teacher  in  the  Tabernacle  Bunday-school,  says  that  Mrs.  Bru- 
nette’s w'as  a good  moral  home,  and  is  supported  by  Mrs.  Bel- 
anger to  the  extent  of  stating  that,  in  a house  previously  occupied 
by  Mrs.  Brunette,  the  children  were  well  cared  for  and  not  subject 
to  any  influence  of  an  immoral  or  improper  nature;  but  she  does 
not  speak  of  the  conditions  prevailing  at  the  house  to  which  Mrs. 
Brunette  moved  subsequently,  klrs.  Vanance,  a visitor  of  the 
Children’s  Aid  Society  of  Ottawa,  who  called  at  that  house  in 
September,  says  that  it  was  very  poor,  and  not  at  all  a suitable 
home  in  which  to  place  children.  The  husband,  a labourer,  was 
out  of  work,  and  in  addition  to  himself  and  his  wife  and  the  four 
Laurins,  the  house  contained  five  Brunette  children.  The  re- 
moval of  the  children  from  the  Brunette  home  as  soon  as  their 
relatives  claimed  them  is  some  corroboration  of  Mrs.  Vanance’s 
evidence. 

Whether  that  house  was  a proper  one  in  which  to  have  placed 
the  children  is  at  best  doubtful,  and  can  be  determined  only  by  a 
trial  upon  oral  evidence,  such  as  was  directed  by  the  Court  of  Ap- 
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peal  in  Re  Steacy  (192i3),  52  O.L.E.  579.  The  question  is  quite 
important,  as,  if  the  Tabernacle  was  maintaining  the  neglected 
children  in  immoral  or  otherwise  improper  surroundings,  it  should 
not  be  allowed  to  keep  them  in  its  custody. 

I am  therefore  of  opinion  that,  at  the  least,  the  course  directed 
in  the  Steacy  case  should  be  followed  in  this. 

But,  upon  the  facts  and  the  law,  I think  even  more  should  be 
done,  especially  when  the  Orphans’  Home,  where  the  children  were 
undoubtedly  well  cared  for  (as  Mr.  Justice  Rose  finds),  now  dis- 
claims any  right  to  them: 

Mr.  Justice  Eose  appears  not  to  have  considered  the  Children’s 
Protection  Act,  and  was  evidently  in  doubt  as  to  what  he  should 
do  when  the  Laurins  were  in  the  custody  of  the  Orphans’  Home. 
The  one  fact  that  appears  to  have  influenced  his  mind  was  the  de- 
sire of  the  elder  children  to  continue  in  ” the  Tabernacle  relig- 
ion and  of  all  four  to  remain  together.  He  could  not  discover  on 
their  part  any  considerable  affection  ” for  their  relatives,  nor  did 
he  find  any  hostility  against  them.  He  sums  up  his  reasons  in 
the  following  words: — 

Taking  into  consideration  the  children’s  wishes,  in  so  far  as 
they  are  to  be  considered,  the  undoubted  fact  that  they  are  well 
cared  for  at  present,  the  probabiEty  that  they  will  be  continued  to 
be  well  oared  for — for  some  time  at  least — and  the  certainty  that 
if  they  are  not  cared  for  this  application  will  be  renewed,  and  that 
upon  its  renewal  it  will  be  a much  more  forceful  application  than 
it  is  at  present,  I have  come  to  the  conclusion  to  let  things  remain 
as  they  are.” 

Nothing  is  said  of  the  greater  probabiEty,  in  fact  of  the  posi- 
tive undertaking  of  the  relatives,  that  the  children  will  be  always 
weE  cared  for,  and,  if  they  so  desire,  kept  together  in  the  same 
family  in  a village  inhabited  by  their  own  people. 

The  only  interest  of  the  Tabernacle  in  the  Laurins  is  that  of 
proselytizers  in  prospective  proselytes.  Its  life  may  not  be  long. 
Such  institutions  usually  perish  with  the  life  of  the  person  who 
establishes  them — if  not  earlier.  On  the  other  hand  the  numer- 
ous relatives  of  the  children  have  a deep  and  abiding  interest  in 
their  continuous  welfare — an  interest  founded  in  the  warm  affec- 
tion for  their  kin  which  is  one  of  the  dominant  characteristics  of 
the  French  Canadian  race,  and  not  bounded  by  time. 

It  is  needless  to  quote  cases;  the  leading  ones  are  cited  in  Re 
Steacy.  All  regard  the  welfare  of  the  children  as  the  primary 
consideration  that  should  govern  when  there  is  a contest  as  to 
custody. 
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I therefore  consider  tlie  appellant  relatives  better  entitled  on 
the  facts  and  the  law  to  the  custody  of  the  children  than  the 
stranger  respondent,  Madame  Belanger,  and  would  allow  the  ap- 
peal. 

Appeal  dismissed  (Latchford,  C.J.,  dissenting). 


[WRIGHT,  J.J 

James  v.  Beaver  Consolidated  Mines  Ltd. 


Company — Resolution  of  Directors  of  Mining  Company — Declaration 
of  Dividend  \Payal)le  in  Shares  of  another  Company — Whether 
By-law  Necessaru — Ontario  Companies  Act,  sec.  9H1)  (6) — Funds 
Derived  from  the  Operations  of  the  Company” — Sec.  95{2) — Powers 
Given  by  sec.  95(4) — ''Assets”  ■ — Necessity  for  Declaration  of 
Dividend  and  Option  to  Shareholders  to  Take  in  Cash  or  Specie 
— Cosfs — Rescinding  Resolution. 

The  defendant  mining  company,  incorporated  under  the  Ontario  Com- 
panies Act,  having  among  its  assets  a large  block  of  shares  of 
the  K.  mining  company,  the  directors  of  the  defendant  company 
passed  a resolution  that  there  be  paid  and  delivered,  on  a day 
named,  to  each  shareholder  of  record  on  that  day,  one  share  of  the 
common  stock  of  the  K.  company  for  every  two  shares  of  the  stock 
of  the  defendant  Company  standing  in  its  name:  — 

Held,  that  the  resolution  was  a proper  exercise  of  the  power  of  the 
company  to  declare  dividends,  and  a by-law  was  unnecessary — 
by-laws  are  necessary  only  when  a permanent  continuing  rule  is  to 
be  made,  ap'plicable  to  all  future  similar  acts:  see  sec.  91(1)  (h) 
of  the  Act. 

Ordinarily,  a company  must  pay  dividends  in  cash.  Section  95(2)  of 
the  Act  by  implication  authorises  a mining  company  to  pay  divid- 
ends “ out  of  its  funds  derived  from  the  operations  of  the  com- 
pany;” but  the  shares  of  the  K.  company  did  not  come  within  the 
meaning  of  the  words  quoted.  The  word  “ funds  must  be  restricted 
to  liquid  assets,  and  does  not  extend  to  investments  of  money  earned 
by  the  company. 

The  resolution  was  not  effective  under  sec.  95(4),  because  it  did  not 
in  terms  declare  a dividend  and  leave  an  option  to  the  shareholder 
to  take  it  in  cash  or  in  shares  of  the  K.  company,  not  exceeding  in 
value  the  amount  in  cash. 

Wood  V.  Odessa  Waterworks  Co.  (1887),  42  Ch.D.  636,  followed. 

The  resolution  being  invalid,  the  plaintiff’s  action  to  recover,  as  a 
shareholder  of  the  defendant  company,  his  quota  of  shares  of  the 
K.  company,  was  dismissed,  but  without  costs. 

Semble,  if  the  resolution  had  been  valid,  the  dividend  would  have 
become  a debt  due  by  the  company  to  the  shareholder,  and  could 
not  be  cancelled  by  a resolution  purporting  to  rescind  the  original 
resolution. 

Action  for  ihe  recovery  of  a block  of  eharea  of  a mining 
company. 
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The  action  was  tried  before  Wright,  J.,  without  a jury,  at  a 
Toronto  sittings. 

E.  H.  Davis,  for  the  plaintiff. 

W,  N.  Tilley^  K.C.,  and  W,  D.  McPherson,  K.C.,  for  the  defend- 
ant company, 

April  14.  Weight,  J.  : — This  action,  which  is  somewhat  novel 
in  its  features,  is  brought  by  -the  plaintiff,  who  is  a practising 
solicitor  in  the  city  of  Toronto^,  to  recover  from  the  defendant 
company,  which  is,  as  its  name  implies,  a mining  company,  1,000 
fully  paid-up  and  non-assessable  shares  of  the  common  stock  of 
the  Kirkland  Lake  Mining  Company  Limited,  under  the  circum- 
stances hereinafter  detailed. 

The  defendant  company  had,  on  the  13th  day  of  October, 
1926,  among  other  assets,  1,221,527  shares  of  common  stock  of 
the  Kirkland  Lake  Gold  Mining  Company,  and  on  ithat  day  the 
directors  passed  a resolution  reading  in  part  as  follows,  viz. : — 
Be  it  therefore  resolved  that  there  be  paid  and  delivered  on 
the  15th  day  of  Kovember^  1926,  to  each  shareholder  of  record 
at  the  close  of  husiness  on  the  1st  day  of  Kovember,  1926,  one 
share  of  the  common  stock  of  the  said  Kirkland  Lake  Gold  Min- 
ing Co.  Ltd.  for  every  two  shares  of  this  company  standing  in  his 
name  at  the  close  of  business  on  said  1st  day  of  November,  1926. 

“ And  be  it  further  resolved  that  on  the  said  15th  day  of 
November,  1926,  there  be  mailed  to  each  shaTeholder  whose  re- 
corded holdings  at  the  close  of  business  on  the  1st  day  of  No- 
vember, 1926,  are  not  an  even  number  of  shares,  a certificate  that 
the  bearer  of  such  certificate  is  entitled,  subject  to  the  term  here- 
under, to  a half  share  of  said  common  stock  of  Kirkland  Lake 
Gold  Mining  Go.  Ltd. 

And  be  it  further  resolved  that  upon  the  surrender  to  the 
company  of  certificates  so  issued  representing  in  the  aggregate 
one  or  more  full  shares  of  the  said  conunon  stock  of  Kirkland 
Gold  Mining  Co.  Ltd.  there  be  delivered  to  the  person  surrender- 
ing same  a certificate  for  a common  share  or  common  shares  of 
Kirkland  Lake  Gold  Mining  Co.  Ltd.  equal  to  one-half  of  the 
number  of  the  certificates  so  surrendered.’^ 

On  the  following  day  the  plaintiff  purchased^  through  a broker, 
2,000  shares  of  stock  in  the  defendant  company,  and  on  the 
15th  November  he  went  to  the  defendant’s  office  and  asked  for  his 
dividend,  that  is,  for  1,000  sliares  of  common  stock  in  the  Kirkland 
Lake  Gold  Mining  Company  Ltd.,  when  he  was  informed  that  it 
was  not  being  paid. 
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The  evidence  discloses  that  ioT  some  time  prior  to  the  directors’ 
meeting  on  the  13th  October,  19'26,  there  had  been  a contest 
between  the  directors  and  some  other  shareholders  for  control  of 
the  company.  The  plaintiff  knew  in  a general  way  that  there 
were  serious  disputes  between  the  directorate  and  a group  of  the 
shareholders  before  he  purchased. 

On  the  14th  October,  1926,  a general  meeting  of  the  share- 
holders was  held,  when  a new  board  of  directors  was  eilected. 
The  new  directors  held  a meet'ng  on  the  18th  October,  when  the 
following  resolution  was  passed - 

^‘That  the  resolution  purporting  to  have  been  passed  at  a 
meeting  of  the  former  directors  of  Beaver  'Consolidated  Mines 
Limited  held  on  the  13th  of  October,  1926  ” (reciting  the  resolu- 
tion above  referred  to),  “ being  deemed  by  a board  of  directors 
of  the  said  company  to  be  inimical  to  the  interests  of  the  said  com- 
pany, be  and  the  same  is  hereby  rescinded  and  repealed.” 

Notwithstanding  this,  the  plaintiff  applied  for  his  allotment 
of  1,000  shares  and  was  refused,  whereupon  he  brought  this  action 
to  recover  the  same. 

A great  many  defences  were  set  up  at  the  trial,  but  with  some 
of  them  I deem  it  unnecessary  to  deal.  The  principal  defences 
are : — 

1.  That  no  by-law  was  passed  by  the  directors  declaring  a divi- 
dend, and  that  a resolution  was  ineffective  for  that  purpose. 

2.  That  under  the  particular  circumstances  of  the  case  it  would 
be  inequitable  for  the  Court  to  direct  delivery  of  the  shares  in 
Kirkland  Lake  Gold  Mining  Company  Limited  to  the  plaintiff. 

3.  That  the  purported  distribution  of  shares  in  the  Kirkland 
Lake  Gold  Mining  'Company  Limited  was  not  in  the  nature  of  a 
dividend,  but  was  in  fact  a distribution  in  specie  or  in  kind  of  as- 
sets of  the  company,  -within  the  meaning  of  subsec.  4 of  sec.  95  of 
the  Ontario  Companies  Act,  and  that,  as  no  dividend  had  been  de- 
clared, the  provisions  of  that  section  would  not  be  available  to  the 
plaintiff.  It  is  further  contended  that  it  is  a prerequisite  to  the 
distribution  of  assets  that  a dividend  should  be  declared,  and  it 
should  then  be  left  optional  with  tlie  stockholders  to  take  the  divi- 
dend in  specie  or,  if  so  minded,  to  demand  it  in  cash. 

The  by-laws  of  the  company  relating  to  the  declaration  of 
dividends  are  by-laws  No.  22  and  No.  37. 

By-law  No.  22  provides: — 

'^The  directors  may  declare  dividends  of  so  much  of  the  profit 
of  the  said  company  as  they  may  deem  advisable,  and  such  divi- 
dends shall  be  payable  as  and  when  the  directors  may  determine. 


LX.] 


ONTAKIO  LAW  EEPOETS. 


423 


provided  always  that  no  dividend*  shall  be  paid  as  to  in  any  way 
lessen  or  impair  the  capital  stock  of  the  company.” 

By-law  No.  37  reads  as  follows: — 

‘‘  Be  it  enacted  as  a by-law  of  Beaver  Consolidated  Mines 
Limited  that  the  company  may  from  time  to  time/ont  of  its  funds 
derived  from  the  operations  of  the  company,  declare  and  pay  divid- 
ends and  bonuses  as  the  directors  may  determine,  notwithstanding 
that  the  value  of  the  net  assets  of  the  company  may  be  thereby 
reduced  to  less  than  the  par  value  of  the  issued  capital  stock  of 
the  company,  if  such  payment  does  not  reduce  the  value  of  the 
company's  remaining  assets  so  that  they  will  be  insufficient  to 
meet  aU  the  liabilities  of  the  company  exclusive  of  its  nominal 
paid-up  capital.” 

This  last-mentioned  by-law  was  ratified  at  a meeting  of  the 
shareholders  on  the  20th  April,  1915. 
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For  the  plaintiff  it  is  contended  that  tlie  resolution  is  a proper 
exercise  of  the  power  of  the  company  to  declare  dividends,  and 
a by-law  is  unnecessary. 

I am  of  opinion  that  this  contention  is  entitled  to  prevail. 
Subsection  of  sec.  91  of  the  Ontario  Companies  Act  provides 
that  the  directors  may  pass  by-laws  to  regulate  the  declaration 
and  payment  of  dividends,  but  this  provision  does  not  require 
that  each  dividend  declared  by  a company  shall  be  by  by-law.  It 
is  contrar}'^  to  the  generally  accepted  view,  that  by-laws  are  neces- 
sary only  when  the  matter  dealt  with  is  a rule  of  the  company, 
the  distinction  being  that  a resolution  applies  to  a single  act  of 
the  corporation,  while  a by-law  is  a permanent,  continuing  rule 
which  is  to  be  applied  to  all  future  similar  actions.  See  (Masten 
& Fraser’s  Company  Law,  p.  491,  also  Mackenzie  v.  Maple  Moun- 
tain Mining  Co.  (1910),  20  O.L.R.  615.  The  objection  taken  by 
the  defendant  company  in  this  respect  fails. 

The  plaintiff  has,  however,  much  more  serious  difficulties  to 
surmount  before  he  is  entitled  to  succeed;  it  is  contended  on  his 
behalf  that  the  resolution  of  the  13th  October,  amounts  to  a de- 
claration of  dividend  within  the  meaning  of  subsec.  Z of  sec.  95, 
while  for  the  defendant  company  it  is  contended  that  it  is  a dis- 
tribution in  specie  or  in  kind  of  the  assets  of  the  company,  within 
the  meaning  of  subsec.  4 of  that  section. 

I take  the  law  to  be  tliat  in  the  absence  of  express  autliority 
the  company  must  pay  dividends  in  cash.  See  ^Vood  v.  Odessa 
Waterworks  Co.  (1887),  42  Ch.D.  636,  645;  Hoole  v.  Great 
Western  Railway  Co.  (1867),  L.R.  3 Ch.  262. 
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In  this  case  it  will  be  observed  that  subsec.  2 of  sec.  95*  by 
implication  authorises  a mining  company  to  pay  dividends  out 
of  its  funds  derived  from  the  operations  of  the  company,  and  this 
raises  the  aU-important  question  in  this  action,  whether  or  not 
the  shares  of  stock  of  the  Kirkland  Lake  Groild  Mining  Company 
are  funds  derived  from  the  operations  of  the  defendant  company. 

In  my  view,  these  shares  do  not  fall  within  the  designation  of 
funds  derived  from  the  operations  of  the  company.  Under  certain 
circumstances  the  word  ‘‘fimds^^  might  be  read  as  “property,” 
but  in  construing  this  or  any  other  statute  the  sense  in  which  it  is 
used  is  to  be  gathered  from  tlie  context,  and  as  in  subsec.  4 the 
word  “ assets  ” is  used,  I think  it  is  fair  to  conclude  that  there  is 
a clear  distinction  between  the  nature  of  the  properties  referred 
to  in  subsecs.  2 and  4.  The  word  “ funds,”  as  used  in  subsec.  2, 
must  be  restricted  to  liquid  assets  such  as  moneys  which  have 
been  earned  from  the  operations  of  the  company,  and  does  not 
extend  to  investments  made  by  the  company  out  of  the  moneys 
earned.  Otherwise,  if  the  company  had,  instead  of  buying  stock 
in  Kirkland  Lake  Gold  Mining  Company,  purchased  a mine  or 
some  real  estate,  it  might  be  said  ithat  the  word  “ funds  ” would 
include  such  real  estate.  This  would  be  a strained  construction, 
particularly  in  view  of  the  fact  that  another  subsection  provides 
for  the  distribution  of  assets  of  all  kinds. 

My  view,  therefore,  is  that  the  resolution  in  question  does  not 
fall  within  the  powers  conferred  by  subsec.  2. 

The  only  other  question  remaining  to  be  considered  is,  whether 
the  resolution  is  effective  under  subsec.  4,  as  in  my  view  the  reso- 
lution in  question  must  be  held  to  fall  under  the  provisions  of  that 
subsection. 

For  the  defendant  company  it  is  contended  that  the  resolution 
in  question  is  ineffective,  because  it  does  not  in  terms  declare  a 
dividend  or  leave  any  option  to  the  shareholder  to  take  the  alleged 
dividend  in  cash  or  in  specie  as  he  may  elect. 

It  is  further  contended  that  there  must  be,  first,  a declaration 
of  the  amount  of  the  dividend,  that  is,  the  rate  per  share,  and  then 
an  option  might  be  offered  to  the  shareholder  to  take  his  dividend 


•Subsections  2 and  4 of  sec.  95  of  the  Companies  Act,  R.S.O.  1914, 
ch.  178,  are  as  follows:  — 

(2)  Nothing  in  this  section  shall  prevent  a mining  company  or 
a company  whose  assets  are  of  a wasting  character  from  declaring 
or  paying  dividends  out  of  its  funds  derived  from  the  operations  of 
the  company. 

(4)  A dividend  may  he  paid  by  any  such  company  distributing 
In  specie  or  in  kind  assets  of  the  company  not  exceeding  in  value  the 
amount  of  the  dividend. 
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in  cash,  or,  if  he  so  elected,  in  stock  in  the  Kirkland  Lake  Gold 
Mining  Company,  not  exceeding  in  value  the  amount  of  such 
dividend. 

My  conclusion  from  the  authorities  is  that  this  contention  is 
well-founded.  In  Masten  & Fraser’s  Company  Law,  p.  419,  it  is 
stated  that  the  shareholders  may  unanimously  agree  to  accept  pay- 
ment in  some  other  form  than  cash^  and  the  wording  of  subsec.  4 
would  appear  to  indicate  that  an  option  should  be  left  to  the  share- 
holder as  to  whether  he  will  accept  the  dividends  in  cash  or  assets 
in  specie  not  exceeding  in  value  the  amount  of  dividend  to  which 
he  would  be  otherwise  entitled. 

Counsel  for  the  defence  referred  to  the  case  of  Wood  v.  Odessa 
Waterworks  Co.,  42  'Ch.D.  63d,  as  authority  for  this  proposition, 
and  I think  the  language  of  Mr.  Justice  Stirling,  at  pp.  643  et  seq., 
supports  the  proposition.  His  language  at  p.  644  appears  to  me 
to  meet  the  situation  in  the  present  case  very  fully.  There  he 
states  as  follows: — 

There,  again,  as  it  appears  to  me,  the  company  are  involved 
in  a dilemma;  either  these  shares  are  assets  available  for  the  pur- 
pose of  paying  the  dividend,  or  they  are  not.  If  they  are  not 
assets  available  for  the  payment  of  the  dividend,  they  cannot  be 
issued  for  the  purpose  of  such  payment.  If,  on  the  other  hand, 
they  are  assets  for  that  purpose,  and  the  whole  of  the  shareholders 
are  not  willing  to  take  them  in  specie,  it  appears  to  me  that  every 
shareholder  in  the  company  who  is  so  inclined  has  the  clearest 
right  to  have  them  turned  into  money  and  ratably  divided  among 
the  shareholders.’’ 

It  would  appear  that  the  defendant  company  had  no  power  to 
pass  a resolution  in  the  form  used.  I accept  as  sound  the  con- 
tention of  the  defendant  company  that  in  order  to  bring  the  reso- 
lution within  subsec.  4 there  must  be  first  a dividend  declared, 
and,  secondly,  an  option  given  to  the  shareholders  to  take  the 
dividend  either  in  cash  or  in  specie,  not  exceeding  in  value  the 
amount  of  the  dividend.  The  resolution  is  invalid,  and  therefore 
the  plaintiff’s  action  must  fail. 

I have  not  discussed  or  considered  the  effect  of  the  rescinding 
resolution  of  the  18th  October,  as,  in  vieAV  of  my  finding  that  the 
resolution  was  invalid,  it  was  not  necessary  to  rescind  it.  If  it 
were  a valid  resolution,  then  the  dividend  became  a debt  due  from 
the  company  to  the  shareholder,  and  I do  not  see  how  the  debt 
could  be  cancelled  by  another  resolution,  particularly  in  view  of 
the  fact  that  the  plaintiff  in  the  present  case  knew  of  the  dividend 
being  declared  and  purchased  liis  stock  upon  the  faith  of  it. 

28 — 60  o.L.R. 
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It  was  argued  for  the  defence  that  this  is  not  an  ordinary 
action  for  the  amount  of  a dividend  declared  hy  a company,  but 
rather  an  action  for  the  delivery  of  1,000  shares  .of  Kirkland  Lake 
Gold  Mining  stock.  In  other  words,  it  is  in  effect  an  action  for 
specific  performance,  and^  owing  to  the  unusual  circumstances 
under  which  the  resolution  was  passed  by  the  directors,  at  a time 
when  they  knew  that  the  majority  of  the  shareholders  were  adverse 
to  them,  there  is  a good  equitable  defence.  It  is  also  contended 
that  the  whole  circumstances  shew  bad  faith  on  the  part  of  the 
directors  sufficient  to  defeat  an  action  for  specific  performance. 
This  contention  appears  to  have  great  force,  but  I prefer  to  base 
my  judgment  on  other  grounds,  and  do  not  consider  it  necessary  to 
discuss  this  defence. 

The  action  will  be  dismissed;  but,  as  it  is  in  the  nature  of  a 
test  case,  and  the  questions  arising  for  decision  are  somewhat 
unusual,  I think  my  discretion  may  properly  be  exercised  by  not 
awarding  costs. 


[MIDDLETON,  J.A.] 

Re  Cox. 

Will  — Construction  — “ My  Bank  Savings  — What  Assets  of  Estate 
Included — Intestacy  as  to  Part  of  Estate  Undisposed  of — Debts 
and  Costs  to  be  Paid  thereout. 

A testator,  by  his  will,  after  revoking  earlier  wills,  appointing  execu- 
tors, and  directing  payment  of  debts  and  funeral  and  teistamentary 
expenses,  gave  his  “life  insurance”  to  C.;  one  half  of  his  “bank 
savings”  to  B.;  and  the  other  half  of  his  “bank  savings”  to  a 
hospital.  His  estate  consisted  of  life  insurance,  money  in  a bank, 
cash  on  hand,  and  three  promissory  notes.  Part  of  the  “ cash  on 
hand  ” was  wages  due  to  the  testator.  There  was  in  the  will  no 
residuary  clause  and  no  clause  stating  that  the  will  was  a general 
disposition  of  all  the  testator’s  property;  — 

Held,  that  the  notes,  the  wages,  and  the  cash  on  hand  were  not 
covered  by  the  term  “bank  savings;”  and  as  to  them  there  was  an 
intestacy. 

The  Court  is  said  to  lean  against  intestacy,  but  that  means  no  more 
than  this,  that,  in  cases  of  ambiguity,  an  intention  not  to  die  intes- 
tate may  be  gathered  from  the  terms  of  the  will.  When  a man 
makes  a will  he  intends  to  die  testate  only  so  far  as  he  has  ex- 
pressed himself  in  his  will. 

Wing  V.  Angrave  (1860),  8 H.L.C.  183,  In  re  Edwards,  [1906]  1 Ch. 
570,  and  In  re  Burnyeat,  [1923]  2 Ch.  52,  followed. 

Held,  also,  that  the  debts  and  funeral  and  testamentary  expenses 
were  cast  upon  the  assets  as  to  which  there  was  intestacy,  and 
those  assets  must  also  bear  the  costs  of  the  motion  made  for  con- 
struction of  the  will. 
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Motion  'by  tlie  executor  of  the  will  of  A.  O.  Cox,  deceased,  for 
an  order  determining  a question  arising  under  the  will. 

April  14.  The  motion  was  heard  by  Middleton,  J.A.,  in  the 
Weekly  'Court,  Toronto. 

D.  P.  Jamieson,  for  the  executor. 

B.  V.  McCrimmon,  for  the  Sick  Children’s  Hospital  and  for 
Ernest  Broomfield. 

F.  A.  A.  Campbell,  for  the  next  of  kin  of  the  testator. 

April  19.  Middleton,  J.A.  : — Motion  for  construction  of  the 
will  of  A.  C.  Cox,  who  died  on  the  28th  September,  1926,  having 
first  made  an  undated  will.  This  will  is  said  to  have  been  in  part 
copied  from  a will-form,  which  accounts  for  the  mixed  language 
used.  The  preliminary  parts  are  formal — the  main  clause  is  curt 
in  the  extreme.  There  is,  singularly  enough  if  a form  was  used, 
no  general  clause  stating  that  the  will  is  a general  disposition  of 
all  the  testator’s  property.  After  revoking  earlier  wills,  appoint- 
ing executors,  and  directing  payment  of  debts  and  funeral  and 
testamentary  expenses,  he  gives: — 

^‘^(1)  Frank  Clark,  con.  16  Bosanquet,  my  life  insurance  in 
Continental  'Casualty.” 

^^(2)  Ernest  C.  Broomfield,  of  Saratoga  Springs,  N.Y.,  one 
half  of  my  bank  savings.” 

^‘(3)  The  Sick  Children’s  Hospital,  Toronto,  the  other  half 
of  my  bank  savings.” 

This  is  all. 

The  assets  are:  $1,000  life  insurance;  $1,590.87  cash  in  the 
Canadian  Bank  of  Commerce;  $189.82  cash  on  hand;  three  notes, 
$100,  $200,  $658.40,  made  by  different  persons  for  repayment  of 
money  lent. 

The  money  lent  was  drawn  from  this  bank  account  before  the 
making  of  the  will,  and  the  largest  note  was  deposited  with  the 
bank  for  collection,  but  nothing  was  paid  on  it.  Of  the  $189.82 
cash  on  hand,  $156  was  wages  due  the  deceased. 

The  only  known  relative  is  W.  J.  Cox,  now  just  of  age,  son 
of  a half-brother  now  deceased. 

The  only  question  is  whether  tlie  notes,  the  wages,  and  the 
money  on  hand  are  covered  by  the  term  ‘^Any  bank  savings.”  That 
they  are  savings  ” in  one  sense  may  he  admitted — but  effect 
must  be  given  to  the  added  word  ^^bank” — and  I cannot  see  how 
tliese  items  can  be  regarded  as  ‘^M)ank  savings.” 
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The  situation  facing  the  testator  was  simple.  He  had  dealt 
with  his  life  insurance ; and,  if  he  meant  Broomfield  and  the  Hos- 
pital to  have  all  the  rest  of  his  property,  it  would  have  been  easy 
to  use  the  simple  term  all  the  rest  of  my  property  or  all  my 
money  ” or  all  my  savings.^^  Why  resort  to  the  unusual  and 
inaccurate  term  my  hank  savings  if  a disposition  of  everything 
was  intended? 

There  is  of  course  a leaning  against  intestacy,  particularly 
where  the  will  makes  it  plain  that  the  testator  intended  to  dispose 
of  all  he  had.  Here  there  is  no  expression  of  such  an  intention. 
He  may  have  intended  to  allow  some  part  of  his  estate  to  go  to 
this  young  nephew.  At  any  rate  the  nephew  has  the  right  to  say, 
The  law  gives  it  to  me  unless  you  can  shew  an  intention  to  the 
contrary  expressed  in  my  uncle’s  will.”  I cannot  find  any  such 
expressed  intention,  giving  to  the  words  used  the  widest  meaning 
they  fairly  can  hear. 

The  words  of  Lord  Justice  Romer  in  In  re  Edwards^  [1906] 
1 Oh.  570,  at  p.  574,  are  in  point: — 

‘^It  is  said  that  the  Court  leans  against  an  intestacy.  I do 
not  know  whether  that  expression  at  the  present  day  means  any- 
thing more  than  this,  that  in  cases  of  ambiguity  you  may,  at  any 
rate  in  certain  wills,  gather  an  intention  that  the  testator  did  not 
intend  to  die  intestate,  but  it  cannot  be  that,  merely  with  a view 
to  avoiding  intestacy,  you  are  to  do  otherwise  than  construe  plain 
words  according  to  their  plain  meaning.  A testator  may  well 
intend  to  die  intestate.  When  he  makes  a will  he  intends  to  die 
testate  only  so  far  as  he  has  expressed  himself  in  his  will.” 

Many  years  earlier.  Lord  Campbell  in  Wing  v.  Angrave  (1860), 
8 H.L.C.  183,  at  p.  202,  had  said: — 

A Judge  is  to  construe,  and  not  to  make  a will  . . . his 
supposed  wishes  shall  not  prevail,  quod  vohdt  non  dixit:  we  are 
to  give  effect  to  the  expressed,  not  the  conjectural  or  probable, 
intention  of  testators.” 

A like  warning  also  came  from  Lord  Sterndale  in  In  re  Bum^ 
yeat,  [1923]  2 Ch.  52,  at  pp.  63,  64,  where  he  said,  repudiating 
the  suggestion  that  by  putting  itself  in  the  testator’s  arm-chair” 
the  Court  might  write  for  the  testator  the  will  it  thinks  he  prob- 
ably would  have  written,  instead  of  interpreting  the  will  he  did 
write : — 

^^We  must,  I think,  carefully  guard  ourselves  against  saying 
that,  putting  ourselves  into  the  position  of  the  testator  and  looking 
at  the  circumstances  that  surrounded  him  when  he  made  his 
codicil,  we  are  entitled  to  consider  what  we  think  he  intended  to 


LX.] 


ONTAEIO  LAW  REPORTS. 


429 


do  by  the  words  he  used.  To  do  that  leads  one  into  a tremendous 
expanse  of  speculation.  All  you  can  do  is  to  look  and  see  whether 
the  circumstances  limit  the  words  which  he  has,  in  fact,  used.’’ 

Sitting,  in  imagination,  in  this  testator’s  arm-chair  and  at- 
tempting to  use  his  spectacles,  I oannot  make  the  words  actually 
used^  “ bank  savings,”  cover  money  due  to  the  testator  as  wages 
or  upon  notes  or  the  cash  on  hand. 

This  decision  casts  the  debts  etc.  and  funeral  and  testamentary 
expenses  upon  the  assets  as  to  which  there  was  intestacy,  and 
those  assets  must  also  bear  the  costs  of  this  motion,  which  should 
be  fixed  at  some  reasonable  amount.  The  balance  that  then  re- 
mains should  be  paid  into  court  and  be  paid  out  to  Mr.  Cox  on 
his  proving  that  he  is  sole  next  of  kin.  The  present  material  is 
not  adequate,  being  based  on  information  and  belief  only. 


[IN  CHAMBERS.] 

Re  Public  Utilities  Commission  of  Thoeold  and  Town  of 

Thoeold. 

Municipal  Corporations  — Public  Utilities  Commission  — Powers  and 
Duties  of — Waterworks  — Requirements  of  Provincial  Board  of 
, Health — Application  hy  Commission  for  Mandamus — Status  of 
Avplicant  — Remedy  — Provisions  of  Public  Utilities  and  Public 
Health  Acts. 

A Public  Utilities  Commission,  elected  pursuant  to  a by-law  of  a town 
council  passed  under  sec.  34  of  the  Public  Utilities  Act,  R.S.O. 
1914,  ch.  204,  has,  by  sec.  35,  only  the  powers,  authorities,  rights, 
and  privileges  of  the  council  as  the  same  are  given  to  the  council  by 
the  Act  itself,  and  are  authorised  to  exercise  those  powers  and  privil- 
eges only  if  the  municipal  council  provides  money  for  that  purpose. 
The  commission  cannot  force  the  council  to  furnish  it  with  money 
for  a scheme  of  waterworks.  Until  the  council  has  by  by-law,  or 
other  proper  means,  undertaken  to  provide  the  money,  there  is 
neither  duty  nor  obligation  on  the  commission  to  provide  a water- 
works system.  The  Public  Health  Act,  R.S.O.  1914,  ch.  218,  imposes 
a duty  and  obligation  on  the  council,  not  upon  the  commission. 

The  comimission  has  no  status  to  maintain  an  action  or  proceeding 
against  the  municipal  corporation  to  compel  it  to  provide  the  money 
required  by  the  commission  for  waterworks  purposes.  If  any  one 
has  the  status  it  is  the  Attorney-'General ; or,  semble,  the  remedy 
may  be  limited  to  the  recovery  of  a penalty  under  sec.  98  of  the 
Public  Health  Act. 

Sections  3,  4,  5,  34,  35  (especially  subsec.  3),  and  39  of  the  Public 
Utilities  Act,  and  secs.  94  to  98  of  the  Public  Health  Act,  considered. 

A motion  by  the  commission  for  a mandamus  was  refused. 


Middleton, 

J.A. 

192T7. 

Re  Cox. 


1927. 
April  18. 


Application  by  the  commission  for  a mandamus  to  the  town 
council  and  its  menfi>ers  requiring  them  to  pass  all  by-laws  and 
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resolutions  necessary  to  -provide  the  moneys  requested  by  the  com- 
mission for  the  establishment  of  a filtration  system  for  the  town 
waterworks. 

April  18.  The  application  was  heard  by  Eekguson,  J.A.^  in 
Chambers. 

A.  Courtney  Kingstone,  K.C.,  for  the  applicants. 

H.  H.  Collier,  K.C.,  for  the  respondents. 


Ferguson,  J.A.  (at  the  conclusion  of  the  argument)  : — An 
application  by  the  Public  Utilities  iCommission  for  a mandamus 
requiring  the  mayor^  reeve,  deputy  reeve,  and  councillors  and  the 
municipal  council  of  the  respondent  corporation  to  pass  all  by- 
laws and  resolutions  necessary  to  provide  the  moneys  requested 
by  the  applicant  commission  for  the  establishment  of  a filtration 
system  for  the  waterworks  system  belonging  to  the  -Corporation  of 
the  Town  of  Thorold,  and  for  such  further  or  other  order  and 
directions  as  may  be  just  and  necessary  in  the  premises. 

The  commission  was  elected  pursuant  to  a by-law  of  the  town 
council  passed  under  sec.  34  of  the  Public  Utilities  Act,  R.S.O. 
1914,  ch.  204.  By  sec.  35,  such  a commission  is  (subject  to 
subsec.  3 of  sec.  35)  given  all  the  powers,  rights,  authorities^  and 
privileges  which  are  by  the  Public  Utilities  Act  conferred  on  the 
municipal  corporation. 

By  secs.  3 to  5 of  the  Public  Utilities  Act,  the  municipal  cor- 
poration may  exercise  the  power  of  erecting,  maintaining,  im- 
proving, and  extending  waterworks,  etc.,  and  may  construct  and 
maintain  upon  lands,  for  that  purpose,  reservoirs,  waterworks, 
etc.,  so  that  under  this  Act  the  Public  Utilities  Commission  are 
given  the  powers  and  privileges  of  the  Municipal  Corporation  of 
Thorold  in  respect  of  waterworks,  filtration  plants,  etc.,  but  their 
powers,  rights,  and  privileges  are  subject  to  subsec.  3 of  sec.  35 ; 
and  subsec.  3 provides  that  nothing  contained  in  this  section  shall 
divest  the  council  (that  is  the  municipal  council)  of  its  authority 
with  reference  to  providing  the  money  required  for  such  works, 
and  the  treasurer  of  the  municipality  shall,  upon  the  certificate  of 
tlie  commission,  pay  out  any  mone}^s  so  provided. 

Under  the  Public  Health  Act,  R.S.O.  1914,  cli.  218,  secs.  94 
to  98  inclusive,  the  Provincial  Board  of  Health  expressed  in 
writing,  pursuant  to  sec.  96,  an  opinion  that  it  was  necessary,  in 
the  interest  of  public  health,  that  certain  works  should  be  con- 
structed in  Thorold,  and  the  Public  Utilities  Board  prepared  plans 
and  had  them  approved  of  by  the  Provincial  Board  of  Health. 
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Subsequently,  on  the  16th  February,  1927,  the  council  resolved  as 
follows : — 

That  J.  F.  Gross  and  D.  D.  Gross,  solicitors,  be  instructed 
to  prepare  a by-law  for  borrowing  $150,000  upon  debentures  bear- 
ing interest  at  5 per  cent,  for  30  years  to  cover  the  cost  of  filtra- 
tion plant  and  water  mains  as  per  report  of  F.  IST.  Eutherford, 
engineer,  and  that,  pending  the  issue  of  debentures,  the  cor- 
poration advance  the  Public  Utilities  Comnifission  the  money 
necessary  to  carry  on  the  work.’^ 

Acting  on  that  resolution,  the  Public  Utilities  Commission 
entered  into  a contract  with  Hugh  Munro,  a son  of  William 
Munro,  one  of  the  commissioners,  to  purchase  from  Hugh  Munro 
certain  property  necessary  or  deemed  necessary  by  the  Public 
Utilities  Oommission  for  the  purpose  of  erection  of  the  filtration 
plant,  and  it  paid  under  that  contract  $25,000,  drawing  the  money 
from  the  bank.  It  has  developed  and  become  known  that  the 
property  purchased  by  the  commission  from  Hugh  Munro  was  in 
truth  the  property  of  William  Munro,  one  of  the  commissioners, 
and  that  William  Munro  received  the  purchase-price.  I am  told 
that  there  are  other  considerations  in  the  contract  to  purchase  in 
addition  to  the  $25,000  cash. 

It  seems  that  some  people  in  Thorold  were  of  the  opinion  that 
the  price  paid  to  Munro  was  considerably  more  than  the  property 
was  worth,  and  an  agitation  seems  to  have  been  started,  with  the 
result  that  the  municipal  council  has  refused  and  neglected  to  pass 
the  by-laws  provided  for  by  the  resolution  of  the  16th  February,  and 
one  James  F.  Wilson,  a ratepa^^er  of  the  town,  has  commenced  an 
action  against  the  Public  Utilities  Commission  to  set  aside  the  sale 
by  Munro  to  the  commission.  In  the  meantime  about  $30,000  has 
been  spent  on  the  Avorks,  and  another  $25,000  or  $30,000  is  still 
to  be  spent. 

The  Wilson  action  is  set  clown  for  trial  at  St.  Catharines  on 
the  9th  May. 

In  addition  to  this  proceeding,  the  municipal  council  has, 
imder  sec.  39  of  the  Public  Utilities  Act,  purported  to  pass  a by- 
law for  the  purpose  of  rescinding  the  by-law  providing  for  a 
Public  Utilities  Commission,  and  that  by-law  is  to  be  voted  on  by 
the  ratepayers  on  Monday  next.  l\Ir.  Kingston e says  that  the 
proceedings  to  have  that  vote  are  irregular  and  ineffective. 

Mr.  Collier  thinks  that  this  motion  should  be  referred  to  the 
trial  Judge  in  the  Wilson  case. 

(Mr.  Kingstone,  on  the  other  hand,  has  pressed  verv  strongly 
for  the  mandamus,  and  is  opposed  to  the  motion  being  adjourned. 
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I suggested  a working  arrangement,  but  was  unable  to  get 
counsel  to  agree,  and  it  falls  to  me  to  dispose  of  the  motion. 

Mr.  Collier  contends  that  under  the  Public  Health  Act  the 
only  remedy  for  failure  by  the  municipal  council  to  pass  by-laws 
for  the  establishment  of  works  and  proceed  with  the  work,  as 
required  by  subsec.  2 of  sec.  96,  is  that  provided  by  sec.  98,  which 
is  that  any  council  or  person  refusing  or  neglecting  to  carry  out 
the  provisions  of  sec.  96  or  97  shall^  after  notice  from  the  Pro- 
vincial Board  of  Health,  incur  a penalty  of  $100  a day:  Pasmore 
V.  Oswaldwistle  Urban  District  Council,  [1898]  A.C.  387,  at  p. 
397.  Mr.  Collier  also  argued  that  if  there  were  no  Public  Utilities 
Commission  here,  the  'Court  would  not  issue  a mandamus  to  the 
municipal  council  to  do  the  work,  because  a mandamus  order 
could  not  be  enforced ; and  further  that  only  the  Attorney- General 
could  bring  an  action  for  such  a mandamus,  the  work  being  one 
for  the  public  benefit,  and  among  other  cases  he  refers  to  Attorney- 
General  V.  Pontypridd  Waterworks  Co.,  [1908]  1 Ch.  388,  and 
Devonport  Corporation  v.  Tozer,  [1903]  1 Ch.  759. 

Mr.  Kingstone,  on  the  other  hand,  contends  that  the  com- 
mission is  under  statutory  obligation  to  provide  the  works 
required  by  the  Provincial  Board  of  Health,  and  that  under  that 
statutory  obligation  they  must  have  a remedy  by  which  they  can 
protect  themselves  against  the  obligation,  and  that  consequently 
they  have  a special  interest  which  gives  them  a status  to  sue. 

I have  had  the  benefit  of  helpful  arguments  from  both  counsel, 
and  have  considered  these  statutes  carefully,  as  best  I could  during 
the  argument. 

As  I read  the  provisions  of  sec.  35  of  the  Public  Utilities  Act, 
the  Public  Utilities  Commission  are  given  only  the  powers,  rights, 
authorities,  and  privileges  of  the  council  as  the  same  are  given  to 
the  council  by  the  Public  Utilities  Act  itself,  and  they  are  only 
authorised  to  exercise  these  powers,  authorities,  and  privileges  if 
the  municipal  council  provides  money  for  that  purpose.  On  my 
reading  of  the  Act,  it  was  intended  by  the  Legislature  that  the  two 
bodies  should  work  together,  and  not  at  all  that  the  Public  Utili- 
ties Commission  can  force  the  council  to  furnish  them  with  money 
for  some  scheme  of  waterworks  that  they  propound,  but  which  is 
not  acceptable  to  the  municipal  council,  and  I think  that  iMr.  King- 
stone  agrees  with  me  in  that. 

In  other  Avords,  before  there  is  power  in  or  an  obligation  or  a 
duty  on  the  Public  Utilities  Commission  to  construct  works,  they 
must  be  provided  with  the  money  by  the  municipal  council.  I 
find  nothing  in  the  Public  Utilities  Act  that  imposes  upon  the 
Public  Utilities  Commission  the  duties  and  obligations  of  a muni- 
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cipal  council  in  reference  to  providing  waterworks  or  a filtration 
system,  pursuant  to  the  Public  Health  Act  or  any  other  Act. 

The  Public  Health  Act  imposes  a duty  and  obligation  on  the 
municipal  council,  and  in  neither  Act  is  there  anything  said  about 
these  duties  and  obligations  being  imposed  upon  the  Public  Utili- 
ties Commission. 

My  own  view  is  that  until  the  council  has  by  by-law  or  other 
proper  means  committed  itself  to  provide  the  money  {John  Mackay 
& Co.  Y.  Toronto  City  Corporation,  [1920]  A.C.  208)  there  is* 
neither  duty  nor  obligation  on  the  Public  Utilities  Commission  to 
provide  a waterworks  system  or  power  or  authority  in  the  Public 
Utilities  Commission  to  exercise  the  privileges  of  the  municipal 
council  under  sec.  35  of  the  Public  Utilities  Act. 

I think  it  most  unfortunate  for  the  ratepayers  that  this  dis- 
pute has  arisen,  and  I would  like  to  do  something  to  get  this  work 
forward,  but  on  the  view  I have  taken  of  the  Acts  I think  I must 
refuse  the  application,  and  also  because,  in  my  opinion,  this  com- 
mission has  not  the  status  to  bring  an  action,  or  to  take  these  pro- 
ceedings against  the  municipal  council ; if  in  anybody,  and  I doubt 
if  anybody  has  the  right,  I think  it  must  be  vested  in  the  Attorney- 
General,  or  the  remedy  must  be  limited  to  that  provided  by  sec. 
98  of  the  Public  Health  Act. 

My  regret  at  being  unable  to  get  this  work  forward  is  some- 
what modified  by  the  fact  that  I am  of  the  opinion  that  the  com- 
mission has  brought  this  whole  situation  upon  itself  by  dealing  with 
a member  of  their  own  commission  in  reference  to  a property  that 
they  knew  or  ought  to  have  known  belonged  to  their  fellow-com- 
missioner. Prima  facie  it  was  a wrong  thing  to  do.  It  gives  their 
acts  and  all  their  undertakings  a black  eye.  It  creates  suspicion, 
and  I would  have  liked  to  have  left  the  whole  matter  until  the  trial 
of  the  action,  because  I hope  that  trial  will  demonstrate  that  there 
is  no  real  ground  for  suspicion,  and  that  these  public  officers  have 
not  betrayed  their  trust.  I would  like,  for  that  reason,  to  have 
made  an  arrangement,  and  had  the  whole  matter  go  on  to  the  trial, 
but  I failed  in  my  efforts. 

In  the  circumstances,  I have  to  dispose  of  the  matter,  and  the 
motion  will  be  refused  with  costs. 
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[MIDDLETON,  J.A.] 

Re  Millar. 

Will — Construction — Class  Gifts  of  Shares  in  Named  Company — Tes- 
tator at  Time  of  Death  Owning  no  Shares  in  that  Company — General 
Legacy — Direction  to  Executors  to  Buy  Shares — Legatees  to  have 
Shares  or  Value  in  Money — Shares  not  on  Market — Ascertainment 
of  Value — Preferred  and  Common  Shares — Uncertainty — Discretion 
of  Executors — Ascertainment  of  Persons  entitled  as  Members  of 
Class. 

M.  died  in  October,  1926;  by  his  will,  executed  in  June,  1921,  he  gave 
“ to  each  Protestant  Minister  exercising  his  clerical  functions  at  an 
annual  salary  and  resident  in  Toronto  at  the  time  of  my  death  and 
to  each  Orange  Lodge  in  Toronto  one  share”  of  a named  brewery 
company.  At  the  time  of  the  death  of  M.,  he  owned  no  shares  in 
that  brewery  company.  The  shares  in  it  were  of  two  kinds,  common 
and  preferred,  and  were  held  by  four  persons.  The  shares  were  not 
on  the  market,  and  were  not  for  sale  (at  least  at  a price  represent- 
ing their  value) : — 

Held,  that  the  gift  was  a general  legacy,  amounting  in  effect  to  a direc- 
tion to  the  executors  to  buy  the  shares  and  give  them  to  the  legatees, 
or,  if  the  legatees  preferred  it,  the  money  which  would  have  to  be 
expended  in  buying  them. 

In  re  Gray  (1887),  36  Ch.  D.  205,  followed. 

Although  it  might  not  be  easy  to  ascertain  the  exact  value  of  the 
shares,  mere  difficulty  was  of  no  importance — the  value  must  be 
ascertained  as  nearly  as  possible. 

The  fact  that  there  were  two  kinds  of  shares  did  not  make  the  gift 
void  for  uncertainty.  The  executors  might  buy  either  preference  or 
common  shares  as  they  deemed  best  in  the  interest  of  the  estate, 
and  the  legatees  could  not  complain,  for  they  were  given  no  choice. 
Directions  given  for  ascertaining  the  bodies  and  persons  who  were 
members  oif  the  classes  entitled  to  share. 

']\IoTiox  by  the  executors  of  the  will  of  Charles  Millar,  deceased, 
for  an  order  determining  certain  questions  arising  in  the  adminis- 
tration of  the  estate  of  the  deceased  as  to  the  meaning  and  effect 
of  a clause  in  the  will. 


April  13.  The  motion  was  heard  by  Middleton,  J.A.^  in  the 
Weekly  'Court,  Toronto. 

1C.  N.  rUley,  K.C.,  for  the  executors. 

ir.  D.  McPherson,  K.C.,  for  City  Orange  Lodges. 

/.  M.  Macdonell,  for  the  iCounty  Orange  Lodge. 

McJfrefjor  Young ^ K.C.,  and  J.  If.  Pedley,  for  the  Reverend 
,T.  W.  Pedley,  appointed  to  represent  the  ^linisters  who  may  claim 
under  the  will. 

Edward  Bayly,  K.C.,  for  the  Attorney-Oeneral  for  Ontaiio,  and 
for  the  Public  Trustee,  appointed  to  represent  any  one  who  may 
he  entitled  under  the  residuary  ('lause. 
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April  20.  Middleto^t^  J.A.  : — ^Cliarles  Millar  departed  this  Middleton, 
life  on  the  31st  October^  1926,  having  first  made  his  will,  bearing 
date  the  7th  June,  1921,  which  has  been  admitted  to  probate  by  the  1927. 
proper  Surrogate  €ourt.  millar 

The  will  is  prefaced  by  the  statement:  “ This  will  is  necessarily 
uncommon  and  capricious  because  I have  no  dependents  or  near 
relatives  and  no  duty  rests  upon  me  to  leave  any  property  at  my 
death  and  what  I do  leave  is  proof  of  my  folly  in  gathering  and 
retaining  more  than  I require  in  my  lifetime.^’  In  the  will  as 
drawn  there  is  much  to  justify  this  description  of  the  document, 
but  one  clause  alone  is  now  before  the  Court  for  interpretation: — 

To  each  Protestant  Minister  exercising  his  clerical  func- 
tions at  an  annual  salary  and  resident  in  Toronto  at  the  time  of 
my  death  and  to  each  Orange  Lodge  in  Toronto  I give  one  share 
of  the  O’Keefe  Brewery  Company  of  Toronto  Limited.” 

The  O’Keefe  Brewery  Company  of  Toronto  Limited  was  in- 
corporated on  the  22nd  July,  18'92 — having  preferred  and  com- 
mon stock.  On  the  24th  June,  1895^  by  supplementary  letters 
patent,  the  amount  of  the  capital  stock  was  increased,  and  the 
amount  was  further  increased  by  further  supplementary  letters 
patent  of  the  30th  June,  1912,  at  which  time  the  shares,  originally 
$50  eachj  were  made  $100  shares. 

On  the  28th  January,  1915,  the  capital  was  again  increased  by 
the  creation  of  further  preferred  shares. 

This  was  the  situation  when  the  will  was  drawn. 

On  the  3rd  January,  1922,  the  name  of  the  company  was 
changed  to  O’Keefe’s  Beverages  Limited. 

On  the  23rd  October,  1925,  a Dominion  company  was  incor- 
})orated,  having  the  name  O’Keefe’s  Beverages  Limited,  this  being 
done  upon  an  undertaking  that  the  provincial  company  should 
change  its  name — accordingly,  on  the  25th  December,  1925,  the 
Ontario  company  changed  its  name  to  O’Keefe’s  Holding  Company 
Limited.  The  assets  of  the  Ontario  company  were  at  this  time 
sold  to  the  Dominion  company  for  shares  in  the  Dominion  com- 
pany, which  were  transferred  to  the  Ontario  company,  and  these 
are  now  its  sole  asset. 

This  company,  although  it  has  a new,  and  in  view  of  what  I 
am  about  to  relate  a misleading,  name,  is  the  company  mentioned 
in  the  will,  and  its  shares  are  those  given  by  Mr.  Millar  to  the 
Ministers  and  Orange  Lodges  named.  To  avoid  confusion  I shall 
call  it  the  original  brewery  company  to  distinguish  it  from  the 
Dominion  company,  which  I shall  call  the  present  brewery 
pany. 
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In  1914,  40  per  cent,  of  the  stock  of  the  original  brewery  com- 
pany was  owned  by  Sir  Henry  Pellatt,  and  60  per  cent,  by  the 
Widiner  Hawke  estate. 

In  that  year  Mr.  Millar  and  Mr.  Cawthra  Mnlock  agreed  to 
purchase  the  shares  of  the  original  brewery  company  held  by  the 
Widmer  Hawke  estate. 

On  the  8th  April,  1914,  a company  called  O’Keefe’s  Limited 
was  formed  and  letters  patent  issued  to  it.  I should  call  this  the 
holding  company  were  it  not  that  this  name  has  been  given  to  the 
original  brewery  company.  I shall  seek  to  avoid  confusion  by 
calling  it  the  1914  company. 

An  agreement  was  then  made  by  which  the  shares  in  the  original 
brewery  company  owned  by  Millar  and  Mulock,  subject  to  the  claim 
of  the  Hawke  estate,  w'ere  transferred  to  trustees  for  the  1914 
company,  and  shares  in  the  1914  company  were  issued  to  Millar 
and  Mulock.  These  shares  were  in  no  way  dealt  wdth  by  the  will. 

The  shares  of  the  original  brewery  company  which  Mr.  Millar 
purported  to  give  are  now  held  by  four  persons : Sir  Henry  Pellatt, 
1,343  preferred,  4,000  common;  the  1914  company,  6,530  pre- 
ferred, 6,000  common;  George  Gooderham,  379;  H.  A.  Hunter, 
379. 

These  shares  are  not  on  the  market,  and  none  have  been  sold 
since  1914. 

Mr.  Millar  is  thus  in  the  position  of  having  given  away  shares 
which  he  did  not  own.  He  did  not  give  away  shares  which  he 
did  own  in  another  company  with  a somewhat  similar  name.  This 
was  probably  because  there  was  due  on  these  shares  over  $70,000 
purchase-money,  and  they  are  held  by  the  Hawke  estate  as  security 
for  this  sum. 

It  was  not  argued,  and  I am  clear  that  it  could  not  be  success- 
fully argued,  that  these  shares  are  in  any  way  affected  by  the  will, 
and  this  affords  an  easy  answer  to  the  question  submitted  by  the 
executors  as  to  their  right  to  effect  a sale  of  them. 

The  gift  of  these  shares  is  thus  seen  to  be  a general  legacy  as 
distinguished  from  a specific  legacy. 

If  the  clause  quoted  is  alone  looked  at,  the  same  result  is 
reached. 

A gift  of  . . . shares  of  a particular  description — if  there 
is  nothing  on  the  face  of  the  will  to  shew  that  the  testator  is 
referring  to  shares  belonging  to  him — is  a general  legacy,  though 
lie  may  in  fact  possess  the  shares  in  question Theobald  on  Wills, 
7th  ed.,  p.  148. 


ONTARIO  LAW  REPORTS. 


437 


LX.] 


A homely  illustration  may  serve  to  make  the  situation  plain — 
a testator  directs  his  executors  to  give  a watch  to  each  of  his 
twenty  grandchildren.  He  may  have  a watch  or  he  may  have 
none,  it  is  not  likely  that  he  has  twenty,  but  this  does  not  affect 
his  gift.  The  duty  is  cast  upon  the  executors  of  purchasing  a 
watch  for  each  grandchild. 

To  use  the  words  of  Lord  Justice  Kay  in  In  re  Gray  (1887), 
36  Ch.D.  205,  211,  a general  legacy  of  this  kind  amounts  in  effect 
to  a direction  to  the  testatoPs  executors  to  buy  the  shares  or  other 
property  designated  ...  if  the  legatee  had  a choice  in  the 
matter  and  said  that  he  would  rather  not  have  shares,  he  would 
then  take  the  amount  of  money  which  would  have  had  to  be  ex- 
pended in  buying  them.^’ 

In  the  case  before  Lord  Justice  Kay  this  principle  could  not 
be  applied  because  the  shares  had  ceased  to  be — and  so  no  present 
value  could  be  attached  to  them.  That  is  not  the  case  here — the 
shares  exist  and  have  a value — it  may  not  be  easy  to  ascertain 
the  exact  value,  but,  as  in  all  such  matters,  mere  difficulty  is  of  no 
importance,  the  value  must  be  ascertained  as  nearly  as  may  be. 

In  this  case  probably  the  beneficiaries  will  elect  to  take  the 
money;  if  the  fact  be,  as  assumed  upon  the  argument,  that  the 
shares  are  not  for  sale,  they  must  take  the  money  or  nothing. 

When  it  is  said  that  the  shares  are  not  for  sale,  I understand 
that  they  are  not  for  sale  at  a price  which  represents  their  value. 

When  shares  that  are  usually  bought  and  sold  on  the  market 
are  given,  the  money  equivalent  is  the  market  price,  and  this  the 
legatee  may  have.  Nothing  would  be  gained  by  the  purchase  by 
the  executor  at  the  market  price  and  the  transfer  to  the  legatee 
of  the  shares  bought,  which  he  could  elect  to  sell  at  once  for  the 
market  price.  The  market  price  and  value  are  identical. 

But,  when  the  thing  given  is  not  on  the  market,  the  actual 
value  must  be  ascertained  as  nearly  as  possible.  The  owner  who 
does  not  wish  to  sell  may  be  induced  to  sell  by  the  offer  of  some 
fancy  price  far  in  excess  of  the  real  value.  This  fancy  price  is 
not  that  which  the  legatee  can  demand. 

A difficulty  was  suggested  upon  the  argument  by  reason  of  there 
being  two  kinds  of  stock.  It  waS  said  that  this  made  the  gift  void 
for  uncertainty.  I do  not  think  so.  The  executors  are  directed 
to  purchase  stock  in  the  brewery  company.  They  may  buy  either 
preference  or  common  as  they  think  best  in  the  interest  of  the 
estate,  i.e.,  in  the  interest  of  the  residuary  legatee.  The  legatee 
cannot  complain,  because  he  is  given  no  choice.  What  is  offered 
to  him  is  in  compliance  with  the  will. 
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To  recur  to  my  homely  illustration.  There  are  many  kinds  of 
watches — gold  watches  and  silver  watches,  cheap  watches  and  ex- 

1927, 

pensive  watches.  The  grandchild  cannot  complain  so  long  as  he 

Re  Millab.  ^ watch.  The  executors  are  given  a discretion,  and  when  it 
is  honestly  exercised  it  is  final. 


There  remains  the  question  as  to  how  the  exact  membership 
of  this  class  is  to  be  ascertained.  The  Orange  Lodges  can  be  read- 
ily enumerated.  Some  question  may  arise  as  to  the  Protestant 
Minister  exercising  his  clerical  functions  for  an  annual  salary  and 
resident  in  Toronto,^^  on  the  31st  October,  1926,  the  date  of 
MillaPs  death. 

The  executors  should  prepare  a list^  after  conference  with  Mr. 
Bayly,  and  each  should  be  communicated  with  to  ascertain:  (1)  if 
he  wishes  to  accept  the  legacy  at  all ; (2)  if  he  is  willing  to  accept 
the  sum  at  which  the  shares  have  been  or  may  be  valued. 

Then  a notice  should  be  published  and  sent,  as  far  as  possible, 
to  all  who  are  likely  to  be  claimants  who  are  not  upon  the  list, 
asking  that  claims  be  sent  in  by  a day  named.  An  attempt  should 
be  made  to  fix  a value  upon  the  shares  without  the  expense  of  a 
reference. 

If  counsel  think  that  these  matters  cannot  be  adjusted  without 
a reference,  then  a reference  to  the  Master  will  be  directed.  If  it 
is  thought  that  these  details  can  be  worked  out  in  iChambers,  I am 
ready  to  lend  my  aid. 

■Costs  will  be  out  of  the  estate.  I can  now  see  no  reason  for 
two  sets  of  costs  for  the  Orange  body,  so  there  will  be  only  one  bill 
for  the  County  and  City  Lodges. 

[ROSE,  J.] 

1927. 

Woods  v.  Woods. 

April  22. 

Husband  and  Wife  — Alimony — Separation  Agreement  Made  during 
Cohabitation — Covenant  for  Future  Separation — Invalidity — Pub- 
lic Policy — Essential  Part  of  Consideration  for  Husband's  Agree- 
ment to  Pay  Annuity — Whole  Agreement  Void. 

Contracts  for  future  separation  made  between  husband  and  wife  dur- 
ing- cohabitation  are  contrary  to  the  policy  of  the  law  and  are  void. 

MacMahon  v.  MaeMahon,  [1913]  1 I.R.  154,  428,  Purser  v.  Purser, 
[1913]  1 I.R.  422,  482,  and  In  re  Meyrick's  Settlement,  [1921]  1 Ch. 
311,  followed. 

Parts  of  an  agreement  for  separation  relied  upon  as  a defence  to  an 
action  for  alimony  would  have  been  valid  if  they  had  stood  alone; 
but  the  whole  agreement  was  invalid  because  the  consideration  for 
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the  husband’s  promise  to  pay  the  wife  an  annuity  was  in  part  a 
release  of  the  wife’s  dower  and  in  part  the  wife’s  invalid  agreement 
to  leave  the  husband’s  house  upon  request,  and,  incidentally,  not  to 
sue  for  alimony — an  essential  part  of  the  consideration  was  the 
wife’s  illegal  agreement  for  a future  separation. 

Town  of  Eastview  v.  Roman  Catholic  E'piscopal  Corporation  of  Ottawa 
(1918),  44  O.L.R.  284,  applied. 

The  agreement  being  wholly  void,  the  wife’s  right  to  alimony  could 
not  be  denied. 

Ax  action  for  alimony,  tried  before  Rose^  J.,  without  a jury, 
at  a Toronto  sittings.  ‘ 

D.  0.  Cameron  and  R.  II.  Neil,  for  the  plaintiff. 

F.  H.  Vanston,  for  the  defendant. 

April  22.  Rose^  J.  : — This  is  an  action  for  alimony.  The 
defendant,  in  assertion  of  the  right  purported  to  be  conferred 
upon  him  by  a deed  of  separation,  has  excluded  the  plaintiff  from 
his  house  and  refuses  to  take  her  back.  The  plaintiff  attacks  the 
validity  of  the  deed. 

The  parties  were  married  in  1'919.  After  they  had  lived  to- 
gether for  a year  or  more,  the  plaintiff  left  the  defendant’s  house, 
because  of  his  cruelty,  as  she  says,  and  remained  away  for  a year. 
Then  she  returned.  A short  time  (the  plaintiff  says  some  two 
weeks)  thereafter  the  indenture  of  agreement,  dated  the  30th 
September,  1921,  upon  which  the  defendant  relies,  was  executed. 

The  document  begins  with  recitals  to  the  effect  that  differences 
had  arisen,  that  the  parties  had  been  living  apart,  that  they  had 
agreed  to  settle  their  differences  as  far  as  possible  in  the  hope  that 
they  might  again  live  together,  that  the  plaintiff  had  claimed  that 
the  defendant  had  not  in  the  past  allowed  her  sufficient  money 
for  clothing  and  personal  needs,  that  the  plaintiff  to  the  detriment 
of  the  defendant  had  been  unwilling  to  bar  her  dower  in  lands 
sold  or  mortgaged  by  the  defendant,  and  (somewhat  inconsistently 
with  the  earlier  recital)  that  the  parties  had  agreed  to  live  separ- 
ately in  the  future.  It  then  goes  on  to  witness  agreements:  (1) 
by  the  husband  that  the  wife  may  live  apart  from  him  and  that 
he  will  not  institute  proceedings  to  compel  her  to  live  wdth  him ; 
(2)  by  the  husband  that  he  will  pay  to  the  wife,  dam  casta,  $550 
a year  in  monthly  instalments;  (3)  that  all  property  at  the  date 
of  the  agreement  l)elouging  to  the  wife  shall'  be  her  separate) 
property;  (4)  that,  in  case  the  marital  relationship  should  be 
continued  or  resumed  ami  further  differences  should  arise  so 
that  either  party  should  deem  it  advisable  to  separate  from  the 
other,  then  it  should  be  incumbent  on  the  wife  to  leave  the  hiis- 
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band’s  house  upon  either  party  giving  seven  days’  notice  to  the 
other,  and  that  in  case  the  notice  should  be  given  the  wife  should 
have  no  claim  for  board,  lodging,  maintenance,  or  otherwise, 
except  for  the  annuity  of  $550;  (5)  by  the  wife  to  release  her 
dower  in  all  lands  then  owned  or  thereafter  to  be  acquired  by  the 
husband,  and  to  give  to  the  husband  a power  of  attorney  to 
release  the  dower;  (6)  by  the  wife  to  indemnify  the  husband 
against  debts  contracted  by  her;  (7)  that  resumption  of  cohabi- 
tation should  not  put  an  end  to  the  wife’s  right  to  the  annuity, 
and  that  nothing  should  be  deducted  from  the  stipulated  sum  for 
the  wife’s  maintenance  during  cohabitation.  The  document  con- 
tained a formal  release  of  all  the  wife’s  interest  in  certain  land 
specifically  described;  but  the  plaintiff  executed  also  the  power  of 
attorney,  and  it  was  registered  on  the  11th  October,  1921. 

From  the  time  of  the  execution  of  the  agreement  the  parties 
lived  together  until  March,  1922,  when  the  defendant  gave  the 
notice  provided  for  in  the  agreement  and  the  plaintiff  left  the 
defendant’s  house.  The  defendant  had  been  paying  the  instal- 
ments of  the  annuity  regularly  until  the  separation,  and  he  con- 
tinued to  pay  after  the  plaintiff  had  left  pursuant  to  the  notice. 
Then,  after  the  plaintiff  had  been  away  for  a year,  the  defendant 
persuaded  her  to  return;  but  the  attempt  of  the  parties  to  get 
along  amicably  was  no  more  successful  than  the  earlier  attempts 
had  been,  and  after  a few  months  there  was  another  separation. 
After  that  last  separation  the  defendant  continued  to  ipay  the 
annuity  until  February,  1926.  Then  he  asked  for  time,  saying 
that  he  was  unable  to  pay;  but  the  plaintiff  said  that  she  could 
not  live  without  the  money,  and  then,  in  April,  1926,  after  leaving 
at  the  defendant’s  house  notes  expressive  of  her  desire  to  return 
and  after  having  her  solicitors  communicate  with  the  defendant, 
she  commenced  this  action. 

The  defendant  does  not  dispute  his  liability  for  the  annuity; 
indeed,  as  has  been  stated,  he  relies  upon  the  agreement  of  1921 
as  a defence  to  the  action;  but  the  plaintiff  is  not  content  with 
judgment  for  the  amount  of  the  arrears  of  the  annuity;  she  is 
anxious  to  have  a judgment  for  alimony  instead,  and  to  have  the 
release  of  dower  and  the  power  of  attorney  declared  to  be  ineffective 
as  regards  any  lands  still  owned  by  the  defendant. 

Where  husband  and  wife  are  living  apart  and  are  desirous  of 
effecting  a reconciliation,  it  is  not  against  the  policy  of  the  law 
that  the  resumption  of  cohabitation  should  be  made  subject  to 
terms  for  the  future  separate  maintenance  of  the  wife  in  the  event 
of  the  reconciliation  failing  to  be  permanent;  but  contracts  for 
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future  separation  made  during  cohabitation  are  contrary  to  the 
policy  of  the  law  and  are  void:  MacMahon  v.  MacMahon^  [1913] 
1 I.R.  154/428;  Purser  v.  Purser,  [1913]  1 I.R.  422,  428; 
In  re  Meyrick’s  Settlement,  [1921]  1 Ch.  311.  The  contract 
in  question  in  the  present  case  was  not  made  or  negotiated 
while  the  parties  were  living  apart.  It  is  true  that  there 
had  been  a separation;  but  the  reconciliation  (or  the  experi- 
mental return  of  the  plaintiff  to  the  defendant’s  house)  had  taken 
place  before  the  commencement  of  the  negotiations  that  led  to 
the  execution  of  the  agreement,  and  it  seems  to  me  that  the  plain- 
tiff’s covenant  to  leave  the  defendant’s  house  whenever  notified 
cannot  be  treated  as  valid  upon  the  footing  that  the  case  falls 
within  the  exception  established  by  the  MacMahon,  Purser  and 
Meyrich  cases  rather  than  within  the  general  rule.  I think  it  is 
clear  that  the  covenant  is  bad  as  being  a covenant  for  future 
separation. 

Parts  of  the  agreement  of  the  30th  September^  1921,  would 
have  been  perfectly  valid  if  they  had  stood  alone;  for  instance, 
there  was  no  reason  why  the  plaintiff  should  not  release  her 
interests  in  the  defendant’s  lands  in  consider atioin  of  an  agree- 
ment by  the  defendant  to  pay  her  $550  a year  for  life.  Neverthe- 
less I do  not  think  that  the  case  can  be  brought  within  the  rule 
that  if  in  an  executed  agreement  for  separation  there  is  an  illegal 
condition  or  provision  among  good  and  valid  ones  the  whole  deed 
will  not  be  vitiated  but  only  the  illegal  provision  ignored:  see 
Eversley  on  Domestic  Relations,  4th  ed.,  p.  420.  Covenants  in  a 
deed  of  separation  are  said  to  be  independent  of  each  other;  so 
that,  for  instance,  a breach  by  the  wife  of  her  covenant  against 
molesting  the  husband  does  not  free  the  husband  of  obligation 
upon  his  covenant  to  pay  an  annuity : Fearon  v.  Earl  of  Ayles- 
ford  (1884),  14  Q.B.D.  792;  and,  as  has  been  stated,  valid  pro- 
visions in  such  a deed  may  be  enforced  although  the  deed  contains 
provisions  which,  infringing  a rule  of  public  policy,  are  unen- 
forceable: Vansiita/rt  v.  Vansittart  (1858)),  27  L.J.  Oh.  289,  119 
R.R.  109;  B.  v.  B.  (1892),  8 Times  L.R.  636.  But  in  the  present 
case  the  question  is  not  whether  there  are  some  unenforceable  pro- 
visions in  a valid  deed  of  separation,  or  whether  one  of  the  parties 
to  a valid  deed  can  be  held  to  the  performance  of  his  covenants 
notwithstanding  a breach  by  the  other  party : the  question  is  rather 
whether  there  is  a valid  deed,  and  my  opinion  is  that  the  whole 
agreement  is  invalid  for  the  reason  that  the  consideration  for  the 
husband’s  promise  to  pay  the  annuity  was  in  part  the  relea.se  of 
dower  and  in  part  the  wife’s  invalid  agreement  to  leave  the  hus- 
29 — 60  o.L.R. 
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band’s  house  upon  request,  and,  incidentally,  not  to  sue  for  alimony. 
Just  as  in  Town  of  Eastview  v.  Roman  Catholic  Episcopal  Cor- 
poration of  Ottawa  (1918),  44  O.L.R.  284,  the  contract  was  void 
because  an  essential  part  of  the  consideration  for  the  defendant’s 
promise  to  pay  was  the  illegal  agreement  of  the  plaintiff  corpora- 
tion never  to  exercise  a certain  statutory  power  (see  p.  297),  so 
here  the  whole  contract  in  my  opinion  was  void  because  an  essen- 
tial part  of  the  consideration  for  the  husband’s  promise  to  pay  the 
annuity  was  the  wife’s  illegal  -agreement  for  a future  separation. 

The  agreement  being  void,  there  is  no  denying  the  plaintiff’s 
right  to  alimony,  and  there  is  nothing  to  hinder  the  plaintiff  from 
revoking  the  power  of  attorney  to  bar  dower.  There  is,  however, 
considerable  difficulty  in  fixing  the  amount  of  the  alimony.  The 
defendant  is  the  owner  of  a good  deal  of  land,  but  the  land,  or 
much  of  it,  is  heavily  mortgaged,  taxes  are  in  arrear,  satisfactory 
tenants  for  some  of  the  houses  are  hard  to  find,  and  the  defendant 
seems  to  have  experienced  a real  difficulty  in  making  the  pay- 
ments provided  for  by  the  agreement.  It  appeared  to  me  that 
the  valuer  who  gave  evidence  on  behalf  of  the  defendant  was  better 
informed  as  to  the  true  value  of  the  land  and  buildings  than  was 
the  witness  called  on  behalf  of  the  plaintiff;  and  I think  that 
probably  the  values  -stated  by  the  defendant’s  witness  were  approxi- 
mately correct.  But,  even  with  those  values  as  a basis,  there  is 
trouble  in  arriving  at  a proper  amount  of  alimony,  and  I sug- 
gested to  counsel  that  the  best  solution  of  the  difficulty  would  be 
a settlement  by  which  certain  lands  to  be  agreed  upon  should  be 
freed  from  encumbrance  and  conveyed  to  the  plaintiff.  Counsel 
were  hopeful  that  some  such  arrangement  could  be  arrived  at; 
but  now  they  have  informed  me  that  some  of  the  properties  have 
been  offered  for  sale  under  execution  upon  a judgment  obtained 
by  a mortgagee  upon  the  defendant’s  covenant  in  one  of  the  mort- 
gages, and  that  no  satisfactory  bid  was  received,  so  that  there  is 
no  present  means  of  conveying  to  the  plaintiff  an  unencumbered 
property  capable  of  producing  an  income  sufficient  for  her  needs. 
In  these  circumstances,  and  having  regard  to  the  fact  that  the 
defendant  has  no  earning  power,  it  is,  as  I have  said,  difficult  to 
fix  an  amount.  The  agreement  by  which  the  parties  settled  upon 
$550  a year  is  of  some  help,  as  is  the  fact  that  the  defendant  has 
been  (or  was  for  a time)  making  the  payments  called  for  by  -an 
interim  order;  but  on  the  one  hand  the  plaintiff  seems  to  have 
lost  some  property  of  her  own  which  at  the  time  of  the  agreement 
was  bringing  in  an  annual  revenue  of  some  $200,  and  on  the  other 
hand  part  of  tlie  consideration  fo^  the  promise  to  pay  $550  a year 
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was  the  plaintiff^s  agreemeiit  to  release  her  interests  in  the  de- 
fendant’s land,  and  the  defendant,  who  is  78  or  79  years  old,  may 
have  been  better  able  in  1'921  than  he  is  now  to  look  after  his 
properties  and  to  secure  an  income  from  them.  The  agreement 
then,  while  it  is  of  some  help,  is  not  a sure  guide.  Upon  con- 
sideration of  all  the  facts  disclosed,  I have  reached  the  conclusion 
that  $45  a month,  while  it  will  hardly  suffice  for  the  plaintiffis 
needs,  is  as  much  as  the  defendant  can  at  the  moment  be  ordered 
to  pay;  and  the  defendant  will  be  ordered  to  pay  that  amount 
monthly,  as  from  the  time  to  which  payments  under  the  interim 
order  have  been  made. 


[MIDDLETON,  J.A.] 

PlEPER  T.  ZiNKANN. 

Evidence — Claim  to  6e  Relieved  from  Liability  to  Estate  of  Deceased 
Person — Disbelief  of  Testimony  of  Claimant — Incredible  Story — • 
Effect  of  Corroborative  Evidence — Absence  of  Independent  Confir- 
mation— Evidence  Act^  sec.  12 — Judgment  on  Further  Directions — 
Payment  into  Court — Costs. 

Z.,  being  indebted  to  his  father-in-law,  had  given  him  a promissory 
note  for  the  amount  due,  and  upon  the  note  had  for  years  paid  in- 
terest and  continued  to  pay  interest  until  the  death  of  the  father-in- 
law  in  December,  1917.  Upon  a reference  for  the  administration  of 
the  estate  of  the  deceased,  a claim  was  made  against  Z.  upon  the 
note;  and  in  resisting  that  claim  Z,  testified  that  the  deceased  had 
“ in  the  fall  of  the  year  1914  ” handed  him  back  the  note,  and  had 
told  him  to  do  what  he  liked  with  it,  but  to  pay  him  (the  deceased) 
interest  as  long  as  he  lived.  The  Master  disbelieved  the  story, 
though  it  v/as  to  some  extent  corroborated,  and  found  that  a large 
sum  was  due  by  Z.  to  the  estate.  The  Master’s  opinion  was  based 
almost  entirely  upon  a perusal  of  stenographers’  notes  taken  on 
a previous  reference:  — 

Held,  upon  appeal,  affirming  the  Master’s  finding,  that  Z.’s  own  testi- 
mony was  incredible,  and  it  would  be  most  unsafe  to  permit  one 
who  was  at  one  time  admittedly  indebted  to  the  deceased  to  escape 
from  liability  upon  the  flimsy  story  told  by  him. 

If  the  story  were  believed,  there  was  possibly  sufficient  corroboration 
to  satisfy  the  statute;  but,  being  disbelieved,  there  was  nothing  in 
the  corroborative  evidence  that  gave  any  material  assistance. 

In  a case  in  which  a litigant  seeks  to  establish  a claim  against  or  to 
be  relieved  from  liability  to  the  estate  of  a deceased  person  upon  the 
strength  of  his  own  evidence,  the  Court  should  require  more  than 
the  technical  corroboration  required  by  the  statute.  It  is  as 
essential  that  the  story  told  should  be  believed  as  that  it  should  be 
corroborated.  The  onus  is  upon  the  deponent,  and  he  must  convince 
the  Court  that  his  evidence  is  true.  The  living  party  is  vitally  in- 
terested, and  the  other  cannot  be  heard.  The  sanction — a fear  of 
prosecution  for  perjury — is  absent  when  a conversation  with  the  de- 
ceased, in  the  presence  of  no  third  person,  is  related. 
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Upon  motion  for  judgment  on  further  directions  it  was  ordered  that  the 
amount  found  due  by  Z.  should  be  paid  into  court,  and  a special 
order  as  to  costs  was  made. 

An  appeal  by  the  defendant  Milton  Zinkann  from  the  report 
of  the  Master,  dated  the  15th  March^  1927,  with  respect  to  the 
finding  of  the  Master  that  the  defendant  Milton  Zinkann  is  in- 
debted to  the  estate  of  the  deceased  in  the  sum  of  $11,700,  to- 
gether with  interest  thereon. 

April  13.  The  appeal  was  heard  by  Middleton,  J.A.,  in  the 
Weekly  Court,  Toronto. 

R.  S.  Robertson,  KjC.,  and  George  Bray,  for  the  defendant  ^ 
Milton  Zinkann. 

Gordon  Waldron,  K.C.,  for  the  plaintiff. 

Lyle  Ramsey,  for  the  Official  Guardian,  representing  infants. 

April  25.  Middleton,  J.A.  : — After  this  action  had  had  a 
Bomewhat  chequered  career,  an  administration  order  was  pro- 
nounced in  it  by  a Divisional  'Court,  on  the  14th  May,  1926, 
referring  it  to  the  Master  to  take  the  ordinary  accounts  directed 
in  administration  matters  with  reference  to  the  estate  of  the  late 
William  Pieper,  who  died  on  the  3rd  December,  1917,  having  first 
made  a will  bearing  date  the  20th  April,  1917. 

At  an  earlier  stage  evidence  had  been  taken  at  some  length 
before  Mr.  Justice  Grant,  and  later  on  before  his  Honour  Judge 
Ilearn^  to  whom  the  action  as  originally  constituted  had  been 
referred  by  Mr.  Justice  Grant,  and  it  was  directed  by  the  Di- 
visional CDurt  that  this  evidence,  so  far  as  possible,  should  be  used 
upon  the  reference  directed,  with  liberty  to  all  parties  to  supple- 
ment the  evidence  so  taken.  In  the  result  little  additional  evid- 
ence was  given,  so  that  the  opinion  of  the  learned  Master  is  almost 
entirely  based  upon  a perusal  of  stenographer’s  notes,  and  without 
the  advantage  that  ordinarily  belongs  to  a trial  Judge  or  Master 
who  hears  the  evidence  and  sees  the  witnesses.  This  fact  has 
added  considerably  to  the  difficulty  of  the  task  before  me,  for  I 
realise  that  I am  probably  in  as  good  a position  to  weigh  this 
evidence  as  the  learned  Master. 

Upon  the  reference  before  the  learned  Master  there  were  other 
issues  argued,  and  from  his  judgment  I might  infer  that  the  evi- 
dence upon  these  issues,  and  his  lack  of  belief  in  that  evidence, 
possibly  coloured  his  findings  with  respect  to  the  single  matter  that 
is  now  involved.  I am  not  at  all  sure  that,  even  if  this  is  so,  it 
is  a thing  that  can  be  complained  of.  If  the  story  told  by  a 
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witness  in  regard  to  one  transaction  shews  that  that  witness  is 
not  to  be  relied  upon^  it  seems  to  me  proper  that  this  should  be 
taken  into  consideration  in  weighing  the  evidence  of  that  witness 
with  regard  to  other  matters,  particularly  when  that  evidence  is 
self-serving. 

I have,  however,  attempted  to  confine  myself  largely  to  a 
consideration  of  the  evidence  of  the  appellant  Milton  Zinkann, 
and  the  evidence  of  the  witnesses  upon  whom  he  relies  for  corro- 
boration ; and,  after  giving  this  most  careful  consideration,  I am 
not  only  unable  to  say  that  the  Master  has  arrived  at  a wrong 
conclusion^  but  I agree  with  the  conclusion  at  which  he  has 
arrived.  Zinkann’s  own  evidence  appears  to  me  to  be  incredible 
and  unreliable  in  the  extreme,  and  I think  it  would  be  most  unsafe 
to  permit  one  who  was  at  one  time  admittedly  indebted  to  the 
testator  in  the  amount  claimed,  to  escape  from  liability  upon  the 
flimsy  story  told  by  him. 

I do  not  propose  to  review  the  facts  extensively,  I cannot 
improve  upon  the  admirable  judgment  of  the  Master,  but  I can 
present  the  matter  in  the  way  that  it  appeals  to  me  in  a very  short 
compass. 

Zinkann  was  a son-in-law  of  the  deceased.  He  had  borrowed 
money  from  his  father-in-law  and  had  given  notes  to  secure  this 
indebtedness,  and  upon  these  notes  he  had  for  years  paid  interest, 
in  fact  he  paid  the  interest  until  the  death  of  his  father-in-law 
in  1917.  To  escape  liability  for  this  debt  he  tells  this  story: — 

In  the  fall  of  the  year  1914^  I cannot  give  it  any  more 
definite,  I went  up  to  Mr.  Pieper’s  house  for  a visit,  and  I met 
Mr.  Pieper  between  the  kitchen  window  and  the  back  porch,  com- 
ing into  the  back  of  the  house.  He  was  still  outside.  He  had 
just  come  home  that  day  from  a visit.  . . . We  got  talking  about 
a farm  out  there  . . . He  was  also  telling  me  that  he  had  not 
been  feeling  well,  while  he  was  out  tliere^  and  he  says  to  me,  fSay, 
Milton,  if  anything  should  happen  to  me  I want  you  to  go  upstairs 
to  that  tin  box  of  mine  and  get  out  that  note  of  yours.^  I said, 
‘ No,  I could  not  do  that.’  I thought  that  it  was  wrong.  Well 
then  we  will  fix  it  up  right  now.’  We  went  up  the  back  porch 
into  the  kitchen  and  upstairs  to  his  room.  He  got  the  tin  box 
out,  unlocked  it,  and  handed  me  the  note,  and  he  said,  ^ Now, 
Milton,  do  with  this  note  what  you  like,  pay  me  three  per  cent, 
interest  so  long  as  I live,  but  don’t  mention  anything  to  my 
family.’  He  didn’t  care  if  I told  my  people.  Pie  said,  H don’t 
mind  you  telling  your  people,  but  don’t  tell  any  of  the  members 
of  my  family.’  ...  I put  the  note  in  my  pocket  and  shortly 
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after  I came  downstairs,  came  through  the  kitchen,  and  walked  down 
to  my  mother’s  place.”  He  then  shewed  the  note  to  his  own  people, 
and  the}^,  with  varying  degrees  of  consistency,  remember  the  inci- 
dent. 

Frankly  I do  not  believe  this  story.  If  believed,  there  possibly 
may  be  corroboration,  but,  if  disbelieved,  there  is  nothing  in  the 
corroborative  evidence  that  would  give  any  material  assistance. 
As  pointed  out  by  the  learned  Master^  a new  note  may  have  been 
given  or  there  may  be  many  explanations,  and  as  Zinkann  was 
the  one  to  open  the  testator’s  box  after  his  death,  no  one  being 
present  at  the  time.,  there  are  many  possibilities  as  to  what  then 
happened.  I do  not  trouble  to  quote  from  Zinkann’s  evidence 
to  shew  that  his  moral  instincts  would  not  make  it  impossible  for 
him  to  suppress  evidence.  Some  passages  read  by  Mr.  Waldron 
were  most  significant. 

In  all  cases  in  which  a litigant  seeks  to  establish  a claim 
against  the  estate  of  a deceased  person  or  to  be  relieved  from  lia- 
bility to  the  estate  of  a deceased  person  upon  the  strength  of  his 
own  evidence,  the  Court  should,  I think,  go  far  beyond  that  which 
is  required  by  the  statute  as  technical  corroboration.  It  is  as 
essential  that  the  story  told  should  be  believed  as  that  it  should  be 
corroborated.  The  onus  is  upon  the  deponent,  and  he  must  con- 
vince the  Court  that  his  evidence  is  true.  Too  often  cases  are  pre- 
sented as  though  the  only  task  of  the  Court  is  to  ascertain  if  the 
story  is  corroborated  as  required  by  the  statute.  Before  this  is 
undertaken  the  (Court  should  examine  with  scrupulous  care  the 
evidence  given  by  the  interested  party  to  test  its  credibility.  The 
corroborative  evidence  may  aid  in  this  inquiry,  it  may  go  so  far 
as  to  establish  the  case  with  little  need  of  resorting  to  the  party’s 
own  evidence;  but  when,  at  best,  there  is  little  in  that  which  is 
relied  upon  as  corroboration  which  in  any  way  touches  the  vital 
matters,  great  caution  is  called  for.  It  would  be  going  too  far  to 
treat  the  case  as  one  in  which  as  between  living  parties  the  story 
told  by  the  one  was  contradicted  by  the  other — but  it  must  not 
be  forgotten  that  the  living  party  is  vitally  interested,  and  the 
other  cannot  be  heard.  And  it  must  not  be  overlooked  that  the 
sanction,  a fear  of  prosecution  for  perjury,  is  absent  when  a con- 
versation, in  the  presence  of  no  third  party,  with  the  deceased,  is 
related. 

The  story  lacks  probability;  in  its  essential  parts  it  cannot  be 
corroborated.  The  parties  were  educated  business  men,  and  there 
is  no  writing.  No  one  w^as  to  be  told  except  the  defendant’s  own 
relatives.  They  give  the  evidence  all  too  common  in  such  cases. 
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they  saw  something,  or  heard  something.  The  litigant  who  fails  in 
ench  circumstances  has  only  himself  to  blame  for  his  lack  of 
ordinary  business  precautions. 

I think  the  appeal  should  be  dismissed  with  costs. 

By  consent  of  the  parties  a motion  for  judgment  on  further 
directions  was  heard  at  the  same  time.  Under  the  will  there  is 
an  alimentary  allowance  payable  to  the  testator’s  widow.  This 
has  been  paid,  but  the  money  was  advanced  upon  the  theory  that 
there  were  no  assets  of  the  estate  available,  and  if  this  had  been 
the  fact  somewhat  difficult  questions  as  to  abatement  would  have 
arisen,  but  with  the  indebtedness  of  Zinkann  found  by  the  Master 
all  these  difficulties  disappear,  and  the  matter  can  work  itself  out 
probably  without  any  further  interference  by  the  Court.  The  only 
judgment  that  is  necessary  at  the  present  time  is  a judgment 
directing  payment  to  the  executors  by  Milton  Zinkann.  As 
Zinkann  himself  is  an  executor,  I think  that  the  judgment  should 
direct  the  sum  to  be  paid  into  court  to  the  credit  of  this  matter. 
This  will  enable  the  plaintiff  to  issue  execution  if  it  is  necessary 
to  enforce  payment  by  process  of  law.  I do  not  think  it  is  desir- 
able that  when  paid  into  court  it  should  be  paid  out  to  the  execu- 
tors, but  there  should  be  paid  out  whatever  is  necessary  to  refund 
the  money  advanced  for  the  maintenance  of  the  widow,  and  the 
money  necessary  for  her  further  maintenance,  and  there  should 
be  reserved  liberty  to  any  party  concerned  to  take  the  matter 
before  the  Master,  without  a further  order  of  administration,  for 
the  purpose  of  adjusting  any  difficulties  that  may  hereafter  arise 
and  for  the  passing  of  accounts  from  time  to  time.  The  money 
may  be  paid  out  of  court  on  a chambers  order  from  time  to  time. 

The  question  of  costs  presents  considerable  difficulty.  The 
whole  litigation  has  been  the  result  of  unfounded  accusations  against 
Zinkann  with  respect  to  the  claims  which  were  put  forward  and 
have  failed,  and  on  the  other  hand  the  result  of  Zinkann’s  im- 
proper endeavour  to  escape  payment  of  the  indebtedness  for  which 
he  has  been  found  liable.  I do  not  think  that  the  case  is  one  in 
which  the  burden  ot  ^le  costs  should  be  cast  upon  the  estate  so 
far  as  these  contests  are  concerned,  and  therefore  I direct  payment 
by  the  plaintiff  to  Zinkann  of  the  costs  of  the  issues  in  which  the 
plaintiff  has  failed,  and  I direct  payment  by  Zinkann  of  the  costs 
occasioned  by  the  issue  upon  which  he  has  failed;  these  costs  should 
be  set  off  pro  tanlo^  and  this  adjudication  should  be  subject  to  the 
provision  as  to  costs  contained  in  the  order  of  the  Appellate 
Division  of  the  14th  May,  1926.  Save  as  to  this  there  will  be 
no  order  as  to  costs  beyond  an  order  directing  payment  to  the 
Official  Guardian  out  of  the  estate  of  his  proper  costs. 
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Middleton,  According  to  the  Master’s  report,  payments  appear  to  have 
__  been  made  out  of  the  estate  on  account  of  costs.  It  should  be 
declared  that  these  payments,  in  so  far  as  they  are  not  in  accord 
PiEPEB  ’^ith  the  provisions  of  this  judgment,  are  to  be  readjusted  when 
ZiNKANN-  accounts  again  come  to  be  passed. 


[RIDDELL,  J.A.] 


1927. 


Hughes  v.  J.  H.  Watkins  & Co. 


April  25. 

Negligence — Injury  to  Person  Standing  in  Highway — Motor  Vehicle — 
Findings  of  Jury — Negligence  of  Driver — Contributory  and  Ulti- 
mate Negligence — Act  of  Servant — Responsibility  of  Master  at 
Common  Law — Highway  Traffic  Act,  1923,  13  & 14  Geo.  V.  ch.  48, 
sec.  54 — Time-limit  for  Bringing  Action — “ Damages  Occasioned  by 
a Motor  Vehicle  ” — Application  to  Action  not  Based  on  Provisions 
of  Statute — Pleading — Amendment — Estoppel  by  Cond%ict — Con- 
tract. 


The  plaintiffs,  husband  and  wife,  sued  the  defendants,  the  owners  of  a 
motor  vehicle,  to  recover  damages  for  injury  sustained  by  the  wife 
from  being  struck  by  the  defendants’  motor  vehicle  upon  a highway, 
by  reason,  as  alleged,  of  the  negligence  of  the  driver,  the  defendants’ 
servant.  At  the  trial,  the  jury  found  negligence  of  the  servant, 
contributory  negligence  on  the  part  of  the  wiife-plaintiff,  and  ulti- 
mate negligence  of  the  servant,  and  apportioned  the  negligence.  The 
action  was  not  brought  within  six  months  from  the  day  of  the  injury, 
and  the  defendants,  having  pleaded  the  Highway  Traffic  Act,  1923,  sec. 
54,  asked  for  judgment  non  obstante,  on  their  plea.  The  plaintiffs 
then  asked  to  have  the  case  opened  up  in  order  that  they  might 
prove  that  the  defendants  were  estotpped,  by  reason  of  their  conduct, 
from  setting  up  the  statute,  Affidavits  filed  by  the  plaintiffs  set  up  a 
contract  on  the  part  of  some  one  to  pay  the  right  amount  if  expenses 
were  kept  down:  — 

Held,  that  conduct  of  the  character  alleged  could  not  be  set  up  as  an 
estoppel  against  a statutory  limitation;  and,  at  any  rate,  the  estoppel 
was  not  pleaded,  as  it  should  have  been — under  the  modern  practice 
the  facts  relied  upon  to  establish  an  estoppel  of  any  kind  should  be 
pleaded  in  any  case  in  which  it  is  intended  to  rely  upon  it. 

2.  The  claim  of  the  plaintiffs  was  based  on  the  negligence  of  the  de- 
fendants’ servant  for  which  they  were  liable  apart  from  the  High- 
way Traflic  Act;  the  limitation  imposed  by  sec.  54  of  that  Act  ap- 
plies not  only  to  damages  provided  for  in  t^e  Act  itself,  but  to  all 
damages  “ occasioned  by  a motor  vehicle,”  and  therefore  to  damages 
for  negligence  as  at  the  Common  Law;  and,  upon  the  plea  of  the 
statute,  the  action  should  be  dismissed. 

Harris  v.  Yellow  Cab  Ltd.  (1926),  59  O.L.R.  8,  distinguished. 


Action  by  John  Hughes  and  his  wife,  Agnes  Elizabeth  Huglies, 
to  recover  damages  arising  from  an  injury  sustained  by  the  latter 
by  reason^  as  alleged,  of  negligence  on  the  part  of  the  defendants’ 
chauffeur  in  driving  their  motor  vehicle  upon  tlie  highwa}'’. 
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The  action  was  tried  by  Riddell,  J.A.,  with  a jury,  at  a 
Toronto  sittings. 

Norman  Sommerville,  K.L.,  for  the  plaintiffs. 

J.  A.  Macintosh^  K.O.,  for  the  defendants. 

April  25.  Riddell,  J.A.  : — The  writ  in  this  case  was  tested 
the  20th  December,  1926 ; the  statement  of  claim  followed  on  the 
5th  January  — this  alleged  negligence  on  the  part  of  the  de- 
fendants' chauffeur  when  driving  their  motor  car,  causing  injury, 
on  the  29th  December,  4925,  to  the  plaintiff  Agnes  Elizabeth 
Hughes.  The  defendants  denied  all  negligence  and  also  set  up 
the  Highway  Traffic  Act,  1923,  13  & 14  Geo.  V.  oh.  48,  and 
amending  Acts,  as  a defence^  the  action  not  having  been  brought 
within  six  months  of  the  alleged  wrong. 

The  plaintiffs  in  their  reply  denied  the  allegations  in  the  state- 
ment of  defence  and  joined  issue. 

The  plaintiff,  standing  on  the  sidewalk,  was  side-swiped " 
by  the  defendants'  motor  vehicle  in  the  operation  of  the  motor 
vehicle  upon  the  public  highway  {Harris  v.  Yellow  Cab  Lid. 
(1926),  59  O.L.R.  8,  at  p.  11,  ad  init.) 

The  case  was  tried  with  a jury,  to  whom  the  following  ques- 
tions were  left,  to  which  they  gave  the  following  answers : — 

1.  Was  the  casualty  caused  by  the  negligence  of  the  defend- 
ants’ servant?  A.  (Partly).  Yes. 

2.  Was  the  plaintiff  upon  the  sidewalk  when  struck?  A.  On 
the  kerb. 

3.  If  the  casualty  was  caused  by  the  negligence  of  the  defend- 
ants’ servant^  what  was  the  negligence?  Answer  fully.  A.  Too 
sharp  a turn  did  not  leave  enough  clearance  between  his  truck  and 
sidewalk. 

‘^4.  Could  the  plaintiff  by  the  exercise  of  reasonable  care  have 
avoided  the  casualty  ? A.  Yes. 

5.  If  so^  what  should  she  have  done  or  left  undone?  A.  Re- 
mained far  enough  back  from  kerb  of  sidewalk  to  ensure  her 
safety. 

6.  Notwithstanding  this  negligence  of  tlie  plaintiff,  could  the 
defendants’  servant  by  the  exercise  of  reasonable  care  have  avoided 
the  casualty?  A.  Yes. 

7.  If  so,  what  slioukl  he  have  done  or  left  undone?  Answer 
fully.  A.  Taken  a wider  turn  or  have  applied  brakes. 

^^8.  If  both  were  negligent  in  causing  the  casualty  how  do  you 
apportion  the  negligence?  A.  65  per  cent,  of  negligence  to  de- 
fendant; 35  per  cent,  of  7iegdigence  to  plaintiff. 
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Riddell,  J.A.  ^*  9.  Damag'es?  A.  To  the  male  plaintiff  $1,500;  to  the 
female  plaintiff  $1,500. 

We  mean  by  this  that  the  $1,500  in  each  case  is  65  per  cent,  of 
the  amount  we  should  allow  if  the  plaintiff  had  not  been  negligent 
herself  and  so  helped  to  cause  the  casualty.^^ 

These  answers  having  been  received,  the  defendants’  counsel 
asked  for  judgment  non  obstante^  on  his  plea  of  the  statute:  and 
I was  about  to  fix  a day  for  argument  when  the  plaintiffs’  counsel 
asked  to  have  the  case  opened  up  that  he  might  prove  that  the 
defendants  were  estopped  by  reason  of  their  conduct  from  setting 
up  the  statute.  I dedlined  to  permit  this  — such  a reply  was 
neither  pleaded  nor  proved,  no  evidence  was  given  on  the  point 
at  all,  and  the  matter  was  left  to  be  treated  as  a matter  of  law  on 
the  admitted  dates. 

The  question  of  ultimate  negligence  being  involved,  I gave  the 
parties  the  opportunity  of  handing  in  written  arguments.  I also 
gave  permission  to  the  plaintiff's  to  file  such  affidavits  as  they  were 
advised  (without  my  undertaking  to  consider  them) ; and  also 
gave  the  defendants  leave  to  file  such  affidavits  as  they  were 
advised  without  prejudice  to  their  objection  to  the  admission  of 
affidavits. 

I have  read  the  affidavits  and  think  that  they  set  up  a contract 
on  the  part  of  some  one  to  pay  the  right  'amount  if  expenses  were 
kept  down.  fConsequently,  if  tlie  plaintiffs  fail,  the  right  to  sue 
upon  that  contract  will  be  preserved. 

Moreover,  I am  bound  by  authority  of  which  I am  aware  but 
which  is  not  reported — see  0.  v.  D.  (1924),  56  O.L.R.  209,  at  p. 
210 — to  hold  that  conduct  of  the  character  alleged  cannot  be  set 
up  as  an  estoppel  against  a statutory  limitation:  this  was  held 
by  the  former  Queen’s  Bench  Division. 

But,  in  any  event,  I do  not  think  that  I should  allow  the  pro- 
posed reply  of  estoppel  to  be  gone  into,  there  being  no  pleading 
to  justify  it.  The  old  practice  whereby  estoppel  m pais,  while  it 
might  be  pleaded  {Sanderson  v.  Collman  (1842),  4 Man.  & G. 
209 )i,  in  general  need  not  be  pleaded  {Freeman  v.  Coolce  (1848), 
2 Ex.  654,  Faversliam  v.  Emerson  (1855),  11  Ex.  385),  has  long 
gone  by  the  board.  Under  the  modern  practice  the  facts  relied 
upon  to  establish  an  estoppel  of  any  kind  (including  estoppels  in 
pais)  should  be  pleaded  in  any  case  in  which  it  is  intended  to  rely 
upon  it  . . ” Ilalsbury’s  Laws  of  England,  vol.  13,  p.  350, 
para.  487,  and  note  (o)  with  cases  cited;  and  the  omission  to  plead 
material  facts  has  more  than  once  proved  fatal,  as,  e.g.,  in  Had'- 
dington  Island  Quarry  Co.  v.  Iluson,  [1911]  A.O.  722. 
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The  plaintiffs’  counsel  contends  that  the  limitation  in  the  Riddell,  J.A. 


Highway  TraJhc  Act,  19'23,  sec.  54,*  does  not  apply — ^and  indeed 
he  expressly  refused  all  assistance  from  that  Act — ^he  stated  to 
the  jury  and  to  me  that  he  would  not  claim  the  assistance  of  sec. 
43  as  to  the  onus  of  proof^  and  question  1 was  framed  in  that  view 
with  his  concurrence. 

The  claim  is  that,  irrespective  of  the  Act,  the  defendants  were 
guilty  of  negligence  as  at  the  Common  Law — and  I agree  in  that 
statement.  And^  were  sec.  54  confined  to  actions  which  could  he 
brought  only  under  the  Act,  the  plaintiffs  would  have  a strong 
position. 

But  the  section  expressly  and  in  plain  words  covers  every 
action  . . . against  a person  for  the  recovery  of  damages  occa- 
sioned by  a motor  vehicle.” 

The  case  of  Harris  v.  Yellow  Cab  Ltd.,  59  O.L.K.  8,  does,  in- 
deed, according  to  the  head-note,  decide  that,  so  far  as  the  owner 
of  a motor  vehicle  in  and  by  which  the  plaintiff'  is  injured  is 
concerned,  the  limitation  of  sec.  54  applies  only  to  damages  pro- 
vided for  in  the  Act  itself  and  not  to  those  recoverable  at  Common 
Law.  But  in  that  case  there  was  no  injury  occasioned  by  running 
a motor  vehicle,  the  driver  of  a taxi  standing  still  slammed  the 
door  of  the  taxi  on  the  hand  of  an  intending  passenger,  and  I am 
unable  to  see  how  the  damages  could  reasonably  be  considered  as 
occasioned  by  a motor  vehicle.”  As  is  said  by  Mr.  Justice 
Hodgins  at  p.  10  : — 

The  limitation  is  only  intended  to  apply  to  damages  caused 
by  a violation  of  the  Highway  Traffic  Act^  in  which  there  is 
nothing  dealing  with  such  a negligent  act  as  that  on  which  this 
action  is  based.  That  statute  is  really  a collection  of  duties  and 
obligations  imposed  on  motor  drivers  and  others,  based  on  the 
operation  of  motors  upon  public  highways,  for  which  owners  of 
cars  are,  where  any  provision  of  the  Act  is  violated,  save  as  in  the 
Act  provided,  made  responsible.  But  it  is  not,  I think^  intended 
to  be  exhaustive  as  to  all  liabilities  which  arise  at  common  law 
or  otherwise  due  to  the  negligence  of  a servant  who  is  in  charge 
of  the  motor  car.” 

Moreover,  the  defendant  in  that  case  was  one  against  whom 
sec.  43  does  not  apply.  In  Brown  v.  Yellow  Cab  Lid.,  at  the 
trial,  I so  held — see  Bands  v.  Yellow  Cab  Lid.,  59  O.L.E.  at  p. 
11 — and^  as  I am  informed,  this  ruling  was  approved  in  the 

*54.  No  action  shall  be  brought  against  a person  for  the  recovery 
of  damages  occasioned  by  a motor  vehicle  after  the  expiration  of  six 
months  from  the  time  when  the  damages  were  sustained. 
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Appellate  Division,  although  not  reported  on  that  point:  Brown 
V.  Yellow  Cab  Ltd.  (1926),  29  O.W.N.  405. 

There  are  two  points  of  material  difference  between  the  Harris 
case  and  the  present: — 

1.  That  was  an  action  against  the  owner  by  a passenger. 

2.  In  that  the  accident  was  not  occasioned  by  the  operation 
of  a motor  vehicle  on  a public  highway. 

I cannot  hold  that  the  Harris  case  is  an  authority  in  the 
present:  practically  all  such  cases  as  the  present  were  cases 
actionable  at  the  Common  Law.  See  Driscoll  v.  Colletti  (1926), 
58  O.L.R.  444,  at  pp.  448,  449. 

The  statutory  limitation  applying,  the  action  will  be  dismissed 
with  costs. 

In  case  it  should  be  held  to  the  contrary,  an  appellate  court 
is  in  as  good  a position  as  if  I had  formally  adjudicated  the  point 
and  dealt  with  ultimate  negligence : my  own  view  is  that  the  case 
falls  within  Elliott  v.  Toronto  Transportation  Commission  (1927), 
32  O.W.N.  118. 


[ORDE,  J.A.] 

Banque  Pkovinciale  DU  Canada  v.  Capital  Trust 
Corporation. 

Mortgage — Power  of  Executors  and  Trustees  under  Will  to  Mortgage 
Lands  of  Testator — General  Charge  of  Debts — Trustee  Act,  sec.  47 
— Recitals  in  Mortgage-deed — Mortgagors  not  Described  as  Exe- 
cutors or  Trustees  — Question  of  Title  and  Conveyance  — Grant 
Disposing  of  all  Title  Vested  in  Grantor — Provision  Requiring 
Mortgagee  to  Exhaust  other  Securities  before  Proceeding  on 
Mortgage — Security  by  Transfer  of  Debentures  of  Company — Sale 
of  Assets  by  Liquidator  of  Company — Purchase  by  Mortgagee  of 
Assets  Covered  by  Debentures — Absence  of  Fraud  or  Irregularity — 
Property  Acquired  not  Subject  to  Redemption. 

L.  died  in  February,  1922.  His  three  executors,  to  whom  probate  of 
his  will  was  granted,  mortgaged  to  the  plaintiff  banlc  in  December, 
1922,  certain  lands  owned  by  L.  at  his  death,  to  secure  the  balance 
due  upon  a promissory  note  made  by  a joint  stock  company  in  which 
L.  was  interested  and  endorsed  by  L.  The  mortgage-deed  contained 
a special  provision  that  the  mortgagee  should  exhaust  all  other 
securities  held  by  it  for  the  note  before  exercising  the  power  and 
rights  vested  in  it  by  the  mortgage.  The  only  other  security  held  by 
the  bank  was  an  issue  of  debentures  of  the  company  secured  by  a 
trust  mortgage  upon  its  assets.  In  October,  1923,  the  three  executors 
were  discharged  by  an  order  of  the  Court,  and  the  defendant  trust 
corporation  was  appointed  administrator  with  the  will  annexed  and 
trustee  of  the  estate.  In  May,  1925,  the  company  was  declared  in- 
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solvent  and  ordered  to  be  wound  up,  and  a liquidator  was  appointed, 
who  sold  the  assets  of  the  estate,  the  ^plaintiff  bank  becoming  the 
purchaser  of  the  book  debts  and  two  parcels  of  realty.  There  were 
only  two  creditors  of  the  company — the  bank  and  the  holder  of  a 
mortgage  upon  one  of  the  parcels  of  realty.  With  the  moneys  realis- 
ed, the  liquidator  paid  the  bank,  as  the  holder  of  the  company’s  de- 
bentures, two  dividends  upon  its  claim,  and  subsequently  obtained 
his  discharge.  The  moneys  so  paid  by  the  bank  were  applied  in  re- 
duction of  the  company’s  indebtedn-ess  upon  the  notes.  One  of  the 
parcels  of  realty  was  sold  by  the  bank  and  the  other  remained  un- 
sold and  vacant.  (Something  was  realised  upon,  the  book  debts. 
This  action  was  brought  by  the  bank  against  the  trust  corporation 
and  the  children  of  L.,  upon  the  mortgage,  claiming  the  balance  due 
upon  the  note,  after  giving  credit  for  what  had  been  received,  and 
seeking  payment  by  the  trust  corporation  as  administrator,  and,  in 
default,  foreclosure  and  possession,  the  children  being  in  possess- 
ion:— 

Held,  that,  although  there  was  no  express  devise  of  the  realty  to  the 
executors,  a devise  was  implied  by  the  terms  of  the  will,  and,  there 
being  a general  charge  of  debts,  the  executors  had  full  power  under 
the  will  and  by  virtue  of  sec.  47  of  the  Trustee  Act  to  give  a mort- 
gage. 

In  the  description  of  the  mortgagors  in  the  mortgage-deed  they  were 
not  referred  to  as  executors  or  trustees,  but  beneath  their  signatures 
and  seals  were  the  words  “ Executors  of  the  estate  of  T.  L.,”  and  the 
recitals  referred  to  the  death  of  L.  and  the  grant  of  probate  to 
them: — 

Held,  that  a grant  of  lands  disposes  of  all  the  estate  vested  In  the 
grantor,  in  whatever  capacity  he  may  hold  it;  and  the  instrument 
effectually  granted  the  whole  legal  estate  in  fee  simple  in  the  lands 
therein  described  to  the  bank,  subject  to  the  proviso  for  redemption. 

Held,  also,  that  the  bank  had,  before  bringing  the  action,  exhausted 
the  only  other  security  that  it  held,  within  the  meaning  of  the  pro- 
vision in  the  mortgage-deed. 

There  was  no  suggestion  of  fraud  or  of  impropriety  or  irregularity  in 
the  purchase  by  the  bank.  The  price  was  presumably  as  high  as 
could  be  obtained.  The  sale  was  by  the  liquidator,  the  bank  was  free 
to  buy  if  it  saw  fit,  and  the  property  when  so  acquired  was  no  long- 
er subject  to  redemption  by  the  company,  but  became  the  absolute 
property  of  the  bank. 

The  bank  was  therefore  entitled  to  enforce  the  mortgage. 


Action  against  the  Capital  Trust  Corporation,  as  administrator 
with  the  will  annexed  and  trustee  of  the  ©state  of  Tertullien  Lemay, 
deceased,  and  against  other  defendants,  upon  a mortgage  made  to 
the  plaintiff  bank  by  the  original  executors  of  the  will,  who  were 
succeeded  by  the  trust  corporation. 


•March  31.  The  action  was  tried  before  Oedb^  J.A.,  without  a 
jury,  at  Ottawa. 

C.  A.  Seguin  and  II . St.  Jacques,  for  the  plaintiff  bank. 

A.  0,  McHugh,  for  the  defendant  trust  corporation. 

R.  V.  Sinclair,  K.C.,  for  the  defendants  Oscar  E.  Lemay,  Alice 
Lemay,  Evangeline  Lemay,  Juliette  Lemay,  and  Yvonne  Lemay. 
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April  26.  Orde,  J.A. : — The  action  as  originally  brought  in- 
cluded as  defendants^  Oscar  E.  Lemay,  William  E.  O’Brien,  and 
J.  U.  Vincent,  who  had  been  the  executors  of  the  will  of  the  late 
Tertul'lien  Lemay,  but  had  been  discontinued  as  against  them,  leav- 
ing as  the  only  defendants  the  Capital  Trust  lOorporation,  who  had 
succeeded  the  three  executors  just  named  in  the  administration  of 
Mr.  Lemay’s  estate,  and  his  five  children,  including  Oscar  E.  Lemay 
in  his  personal  capacity. 

The  action  is  brought  upon  a mortgage  dated  the  7th  December, 
192'2,  given  by  the  three  executors  upon  certain  lands  owned  by 
T.  Lemay  at  his  death,  to  secure  the  balance  due  upon  a promissory 
note  for  $75,000,  made  by  a joint  stock  company  called  Lemay 
Limited  and  endorsed  by  T.  Lemay  and  held  by  the  plaintiff  bank. 
The  mortgage  cantains  a special  provision  that  the  mortgagees 
shall  exhaust  all  other  securities  or  security  which  they  now  hold 
for  said  note  before  exercising  the  power  and  rights  vested  in 
them  by  these  presents.”  The  plaintiff  bank  alleges  that  it  has 
exhausted  all  securities  so  held  by  it,  and  that  there  is  due  upon 
the  note  $29,500  for  principal  and  $6,185.41  for  interest,  $85,685.41 
in  all;  that  the  defendant  trust  corporation  and  the  five  children 
of  the  deceased  are  in  possession  of  the  mortgaged  premises;  and 
claims  judgment  against  the  trust  corporation  as  administrator 
with  the  will  annexed  for  payment  of  the  amount  so  due,  for  fore- 
closure, and  for  possession. 

The  Capital  Trust  Corporation  alleges  that  it  is  under  no  per- 
sonal liability  in  respect  of  the  mortgage,  that  the  mortgage  creates 
no  lien  or  charge  upon  the  lands  in  question,  and  that  the  plaintiff 
has  not  exhausted  its  securities.  The  defendant  Oscar  E.  Lemay 
alleges  that  the  mortgage  created  no  lien  or  charge  upon  the  lands 
in  question,  that  the  executors  of  T.  Lemay  had  no  power  or 
authority  to  give  it,  that  the  plaintiff  holds  certain  securities  con- 
sisting of  certain  bonds  of  Lemay  Limited  (that  company  having 
been  declared  insolvent  and  ordered  to  be  wound  up),  and  that 
such  securities  have  not  been  realised.  The  other  four  defendants, 
sisters  of  Oscar^  say  they  have  no  knowledge  of  the  allegations  in 
the  statement  of  claim  and  put  the  plaintiff  bank  to  the  proof 
thereof. 

Tortullien  Lemay  died  on  the  25th  February,  1922,  leaving  a 
will  dated  the  8th  June,  1920,  probate  of  which  was  granted  to 
the  tliree  executors  already  named  on  the  5th  April,  1'922.  By  an 
order  of  the  Appellate  Division  made  on  the  8th  October,  1923, 
upon  an  appeal  from  an  order  of  Mr.  Justice  Kelly,  the  three 
executors  were  removed  and  discharged  from  their  position  as  exec- 
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utors  and  trustees,  and  the  Capital  Trust  iCorporation  was  appointed 
administrator  with  the  will  annexed  and  trustee  of  the  estate. 

At  Lemay’s  death,  the  joint  stock  company,  Lemay  Limited,  in 
which  he  was  interested,  was  indebted  to  the  plaintiff  hank  to  the 
extent  of  about  $75,000,  which  was  represented  by  the  company^® 
promissory  note  bearing  T.  Lemay’s  endorsement.  The  only  other 
security  held  by  the  bank  consisted  of  an  issue  of  debentures  of 
Lemay  Limited  secured  by  a trust  mortgage  upon  its  assets. 

After  Lemay's  death  the  bank  demanded  further  security  from 
the  executors,  and  they  endorsed  one  or  more  renewal  notes,  and 
also  gave  the  bank  the  mortgage  upon  the  testators  lands  now  in 
question.  Although  the  promissory  notes  given  by  the  company 
in  renewal  of  the  earlier  note  are  so  endorsed  by  the  executors  as 
to  raise  the  question  of  their  personal  liability  thereon,  no  such 
dlaim  has  been  made  by  the  bank. 

On  the  14th  May,  1925,  Lemay  Limited  was  declared  to  be 
insolvent  and  was  ordered  to  be  wound  up  under  the  Dominion 
Winding-up  Act,  and  one  Paul  J.  Vermette  was  appointed  liqui- 
dator. The  only  creditor  other  than  the  holder  of  a mortgage  upon 
some  property  on  Charlotte  street,  Ottawa,  belonging  to  the  com- 
pany, was  the  bank. 

The  liquidator  sold  the  merchandise  and  the  fixtures,  and  col- 
lected certain  rents  and  some  of  the  book  debts.  He  then  took 
steps  to  sell  the  two  parcels  of  realty  belonging  to  the  company 
and  the  book  debts.  At  the  auction  sale  of  the  realty  the  bank  bid 
and  acquired  the  Sussex  street  property  for  $22,500  and  the  equity 
in  the  Charlotte  street  property  for  $2,500,  and  later  bought  in  the 
uncollected  book  debts  for  $1,500. 

With  the  moneys  so  realised,  after  paying  the  expenses  of  the 
liquidation,  the  liquidator  paid  the  bank^  as  the  holder  of  the  com- 
pands debentures,  two  dividends  of  $16,000  and  $26,500  respect- 
ively, and  subsequently  obtained  his  discharge.  It  will  be  noted 
that  the  second  and  final  dividend  of  $26,500  is  the  aggregate  of 
the  three  sums  paid  by  the  bank  for  the  two  parcels  of  realty  and 
the  book  debts,  namely,  $22,500,  $2,500,  and  $1,500,  and  it  was  in 
fact  the  receipt  of  those  sums  from  the  bank  which  enabled  the 
liquidator  to  pay  to  tlie  bank  as  the  holder  of  the  debentures  the 
final  dividend  of  $26,500.  Tire  moneys  so  realised  upon  the  deben- 
tures, in  all  $42,500,  were  applied  by  the  bank  in  reduction  of  the 
company’s  indebtedness  upon  the  promissory  notes  for  $70,000  and 
$2,000  respectively,  leaving  due'for  principal  $29,500,  and  a large 
amount  of  interest. 
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Orde,  J.A.  The  bank  afterwards  sold  the  Charlotte  street  property.  The 
1927.  price  was  not  given  in  evidence,  but  the  assistant  general  manager 
Ban^^^e  bank  came  out  about  even.’^  The  Sussex  street 

Provinciale  property  is  still  held  by  the  bank  and  is  vacant.  The  bank  has 
DU  Canada  without  success  and  is  carrying  it  at  a loss.  Of 

Capital  the  book  debts,  purchased  for  $1,500,  the  bank  has  so  far  realised 
Trust  j^gg  $500. 


Corpora 

TION. 


I now  proceed  to  deal  with  the  points  raised  by  the  defendants. 


It  is  argued  that  the  executors  had  no  power  to  mortgage  the 
realty.  Although  there  is  no  express  devise  of  the  realty  to  the 
executors,  it  is  clear  from  the  whole  tenor  of  the  will  and  from  the 
fact  that  the  executors  are  also  appointed  as  trustees  that  the  realty 
is  vested  in  them  in  that  capacity,  quite  independently  of  the  opera- 
tion of  the  Devolution  of  Estates  Act.  The  effect  of  the  direction 
by  the  testator  that  all  his  just  debts  should  be  paid  and  satisfied 
by  his  executors  out  of  his  estate  is,  therefore,  to  charge  the  realty 
as  well  as  the  personalty  with  such  payment.  And  by  sec.  47  of 
the  Trustee  Act,  R.S.O.  1914,  ch.  121,  power  to  mortgage  for  the 
payment  of  debts  so  charged  is  amply  vested  in  the  executors  and 
trustees.  Counsel  for  the  Lemays  argues  that  the  express  power 
given  to  the*  executors  to  sell  and  the  express  direction  that  the 
residential 'property,  72  Sussex  street  (which  is  that  covered  by 
the  mortgage  in  question),  should  be  occupied  by  his  unmarried 
daughters  as  long  as  it  was  not  disposed  of,  derogate  from  the 
statutory  power  to  sell  or  mortgage.  The  authorities  cited  for  this 
contention  have  no  application  to  the  present  case.  In  that  chiefly 
relied  on^  Bannerman  v.  Binks  (1925),  57  O.L.R.  265,  there  is  no 
suggestion  of  a charge  of  debts  upon  the  estate,  and  consequently 
no  room  for  the  operation  of  the  statute. 

Where  there  is  a general  charge  of  debts,  as  there  is  here,  the 
statutory  power  must  of  necessity  and  because  of  its  intent  over- 
ride any  express  trusts  created  by  the  will.  Of  course,  if  the 
express  trusts  were  of  such  a character  as  to  modify  the  effect  of 
the  direction  to  pay  debts  as  creating  a charge  upon  the  who^le 
estate,  and  so  to  indicate  an  intention  to  exonerate  some  portion 
of  the  estate,  then  the  statutory  power  might  not  exist,  not  because 
the  express  trusts  were  in  derogation  of  it,  but  because  the  will  had 
not  in  effect  charged  the  realty  in  question  but  had  really  exoner- 
ated it.  Here  the  power  to  sell  the  real  estate  and  to  divide  the 
proceeds  among  the  children  cannot  possibly  be  construed  as  indi- 
cating an  intention  to  exclude  the  realty  from  the  effect  of  the 
charge.  I am  of  opinion^  therefore,  that  the  executors  had  full 
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power  under  the  will  and  by  virtue  of  sec.  47  of  the  Trustee  Act  Orde,  J.A. 
to  give  the  mortgage.  1927. 

It  is  further  argued  that,  even  if  the  executors  had  power  to  banque 

mortgage,  the  instrument  purporting  to  mortgage  the  lands  to  the  Provixciale 

bank  was  not  effective  for  that  purpose  and  that  the  bank  thereby  Canada 

acquired  no  estate  or  interest  in  the  lands.  Capital 

^ Trust 

In  the  description  of  Lemay,  O’Brien,  and  Vincent  as  mort-  Corpora- 

gagors  and  as  parties  of  the  first  part,  they  are  not  referred  to  as 
executors  or  trustees  of  T.  Lemay’s  estate,  but  the  recitals  refer  to 
the  death  of  Lemay  and  to  the  grant  to  them  of  probate  of  his  will, 
though  oddly  enough  nowhere  in  the  recitals  is  it  stated  that  the 
lands  upon  which  the  mortgage  is  about  to  be  given  belonged  to  the 
testator  or  are  vested  in  the  executors.  Beneath  their  signatures 
and  seals  are  the  words  Executors  of  the  estate  of  Tertullien 
Lemay.”  It  is  argued  that  there  is  nothing  in  the  instrument  to 
shew  that  the  three  mortgagors  were  executing  it  in  their  capacity 
of  executors,  and  that  the  mere  addition  of  the  words  Executors 
of  the  estate  of  Tertullien  Lemay  ” to  their  signatures  cannot  affect 
the  operation  or  meaning  of  the  deed.  Mr.  Sinclair  quoted  cases 
upon  promissory  notes  and  similar  instruments  where  it  has  been 
held  that  the  mere  addition  of  such  words  may  not  absolve  those  so 
signing  from  personal  liability. 

But  the  point  involved  here  is  not  one  of  liability,  but  of  title 
and  conveyance,  and  upon  that  point  the  question  whether  or  not 
the  mode  of  execution  might  subject  the  executors  to  some  per- 
sonal liability  has  no  bearing  whatever.  I think  if  the  bank’s  title 
depended  upon  it,  as  a matter  of  construction^  the  recitals  and  the 
words  added  to  the  signatures  would  be  sufficient  to  justify  the 
conclusion  that  the  executors  executed  the  instrument  in  that  capac- 
ity and  not  otherwise.  But  the  bank’s  title  as  mortgagee  rests  on 
a more  secure  basis  than  that.  It  is  an  elementary  principle  in  the 
construction  of  deeds  that,  in  the  absence  of  some  indication  to  the 
contrary,  a grant  of  lands  disposes  of  all  the  estate  vested  in  the 
grantor,  in  whatever  capacity  he  may  hold  it.  This  principle  is 
thus  stated  in  Elphinstone  Norton  and  €laik  on  the  Interpreta- 
tion of  Deeds,  p.  204:  ‘^Rule  60. — Where  a party  conveys  all  his 
estate,  or  right,  or  title,  or  interest  in  property  to  a purchaser  for 
value,  every  interest  vested  in  him  will  pass  by  the  conveyance, 
although  not  vested  in  him  in  the  character  in  which  he  is  made  a 
party:”  Drew  v.  Earl  of  Norhury  (1846),  3 Jo.  & Lat.  267,  284, 

0 Ir.  Eq.  Rep.  171,  524;  Jolmdon  v.  Webster  (1854),  4 DeG.  M.  & 

G.  474,  488.  There  is  an  exception  that,  AWiere  a person  has  some 
beneficial  interest  in  property  vested  in  him  as  trustee  it  may 

30 — 60  o.L.R. 
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appear  from  the  whole  deed  that  what  he  intends  to  convey  is  only 
the  interest  vested  in  him  as  trustee,  or  only  his  beneficial  interest, 
as  the  case  may  be:’’  Elphinstone  Norton  and  Clark,  p.  206. 

In  this  case  the  only  estate  vested  in  the  mortgagors  was  held 
in  their  capacity  of  executors  and  trustees,  and  there  can  be  no 
doubt  whatever  that  the  instrument  effectually  granted  the  whole 
legal  estate  in  fee  simple  in  the  lands  therein  described  to  the  bank, 
subject  to  the  proviso  for  redemption. 


The  only  remaining  defence  is  that  the  bank  has  not  exhausted 
all  other  securities  which  it  held  at  the  date  of  the  mortgage,  and 
that  therefore,  under  the  special  provision  in  the  mortgage  that  it 
shall  do  so  before  exercising  its  rights  and  powers  under  the  mort- 
gage, the  action  is  premature. 

The  only  other  security  held  by  the  bank  consisted  of  the  deben- 
tures issued  by  Lemay  Limited.  Has  the  bank  exhausted  that 
security  within  the  meaning  of  the  provision  in  the  mortgage? 
In  my  opinion  it  has.  The  company  went  into  liquidation  under 
a winding-up  order,  the  assets  were  sold  and  the  bank  has  received 
in  cash  all  that  can  possibly  be  realised  under  the  debentures.  But 
it  is  argued  that,  as  the  bank  itself  became  the  purchaser  of  certain 
of  the  assets  covered  by  the  debentures,  namely,  the  Sussex  street 
and  the  Charlotte  street  lands  and  the  unrealised  book  debts,  it  holds 
the  assets  so  purchased  in  lieu  of  the  bonds  and  as  security  for  the 
company’s  indebtedness.  Is  this  so? 


There  is  no  suggestion  of  fraud  or  any  other  impropriety  or 
irregularity  in  the  purchase  by  the  bank.  It  acquired  these  assets 
at  a price  presumably  as  high  as  could  be  obtained  by  the  liquida- 
tor. The  sale  was  not  by  the  bank  as  the  holder  of  the  debentures 
or  by  the  trustees  under  the  mortgage  trust  deed  securing  them,  in 
which  case,  without  leave,  the  bank  might  have  been  precluded 
from  buying.  Here  the  sale  was  by  the  liquidator,  and  the  bank 
was  free  to  buy  if  it  saw  fit,  and  the  property  when  so  acquired  was 
no  longer  subject  to  redemption  by  the  company,  but  became  the 
absolute  property  of  the  bank:  Reeve  v.  Lisle,  [1'90’2|  A.C.  461. 
It  is  not  suggested  that  there  is  any  remaining  asset  of  the  com- 
pany to  which  the  debentures  can  attach,  so  that  the  bank  has 
exhausted  that  security  and  realised  upon  it  all  that  can  be  realised, 
and  has  duly  credited  the  proceeds  of  the  realisation  to  the  indebted- 
ness secured  by  the  mortgage  in  question  here.  iVs  there  is  no 
other  security  in  the  bank’s  hands,  it  is  now  free  to  proceed  upon 
the  mortgage. 

The  statement  of  claim  asks  for  foreclosure,  but  counsel  for 
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the  plaintiff  bank  stated  that  it  would  prefer  a judgment  for  sale, 
and  to  this  there  can  be  no  objection. 

There  will  be  judgment  for  the  plaintiff  bank  as  follows: — 

1.  Against  the  defendant  the  Capital  Trust  Corporation,  as 
administrator  with  the  will  annexed  of  the  estate  of  the  late 
Tertullien  Lemay,  for  $35,685.41  and  interest  on  the  sum  of 
$29,500  at  6^/2  psi*  cent,  from  the  date  of  the  writ  until  judgment, 
to  be  levied  out  of  the  assets  of  the  testator. 

2.  For  immediate  possession  of  the  mortgaged  premises  against 
all  the  defendants. 

3.  Against  all  the  defendants  for  the  costs  of  the  action^  those  as 
against  the  'Capital  Trust  Corporation  to  be  levied  out  of  the  assets 
of  the  testator. 

4.  That  it  be  referred  to  the  Local  Master  at  Ottawa  to  take 
accounts,  etc.,  for  the  redemption  or  sale  of  the  mortgaged  premises. 


[IN  OHAMBERS.] 

Rex  V,  PococK. 

Rex  V.  Ellison. 

Physicians  and  Surgeons — Ontario  Medical  Act,  R.8.0.  1914,  ch.  161, 
sec.  49  (15  Geo.  V.  ch.  48) — Pro.secution  of  Person  Using  Title 
'^Doctor'*  — ‘"Osteopath”  — Academic  Degree  — “Occupational 
Designation” — “Drugless  Practitioner” — Drugless  Practitioners 

Act,  1925,  15  Geo.  V.  ch.  49. 

The  defendant,  who  had  obtained  the  degree  of  “ Doctor  of  Osteo- 
pathy ” from  a college  in  Missouri,  and  who  assumed  and  used  in 
Ontario  the  title  “ Doctor,”  not  being  otherwise  entitled  to  it,  was 
held  to  have  used  the  title  as  “ an  occupational  designation  relating 
to  the  treatment  of  human  ailments,”  and  to  be  therefore  liable  to  a 
penalty  under  sec.  49  of  the  Ontario  Medical  Act,  as  enacted  by  the 
amending  Act  of  1925,  15  Geo.  V.  ch.  48. 

The  defendant,  being  a “drugless  practitioner,”  as  defined  by  the  Drug- 
less Practitioners  Act,  1925,  15  Geo.  V.  ch.  49,  may  register  under 
that  Act;  and,  the  board  of  regents  under  that  Act  may  designate  the 
manner  in  which  he  may  describe  himself  so  as  to  indicate  his 
qualification  or  occupation,  so  long  as  sec.  49  of  the  Medical  Act, 
passed  contemporaneously,  is  not  contravened. 

'Cases  stated^  under  the  provisions  of  sec.  761  of  the  Criminal 
Code,  by  one  of  the  Police  Magistrates  for  the  City  of  Toronto. 

April  14.  The  cases  were  heard  by  ^Iiddleton,  J.A.,  in  Cham- 
bers. 

G.  II . Kilmer,  K.C.,  and  W.  C.  James,  for  the  prosecutor. 

R.  II.  Gi'eer,  K.O,,  for  the  defendant  Pocock. 

A.  W.  Roehuch,  for  the  defendant  Ellison. 
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April  27.  Middleton,  J.A. : — The  prosecutions  are  under  the 
provisions  of  sec.  49  of  the  Ontario  Medical  Act,  E.S.O.  1914,  ch. 
161,  as  enacted  by  the  amending  Act  of  1925,  15  Geo.  V.  ch.  48. 

Under  this  statute,  any  person  not  registered  under  its  pro- 
visions, who  takes  or  uses  any  name,  title,  addition  or  description 
implying  or  calculated  to  lead  people  to  infer  that  he  is  registered 
under  this  Act,  or  that  he  is  recognised  by  law  as  a physician,  sur- 
geon, accoucheur  or  a Ecentiate  in  medicine,  surgery  or  midwifery,^’ 
or  ‘'^who  assumes,  uses  or  employs  the  title  ^Doctor,’  ^Surgeon/ 
or  ^ Physician  ’ or  any  affix  or  prefix  indicative  of  such  titles  as  an 
occupational  designation  relating  to  the  treatment  of  human  ail- 
ments,^’ is  liable  to  a penalty. 

Hubert  Pocock  obtained  a degree  of  Doctor  of  Osteopathy  in 
1911  at  the  Gollege  of  Osteopathy,  Kirksville,  Missouri.  The  nature 
of  this  degree  and  the  course  of  study  leading  up  to  it  are  not 
shewn,  but  from  what  is  shewn  I assume  that  the  holder  of  such  a 
degree  has  been  trained  and  qualified  to  treat  human  ailments  by 
the  method  known  as  Osteopathy. 

That  Pocock  has  assumed  and  uses  and  employs  the  title 
Doctor  ” has  been  abundantly  proved,  and  the  prosecutor  urges 
that  this  title  has  been  used  as  an  occupational  designation  relat- 
ing to  the  treatment  of  human  ailments  ” — and  therefore  he  has 
been  guilty  of  an  offence  against  the  statute. 

The  magistrate  has  refused  to  convict,  because  the  accused  has 
not,  in  his  opinion,  used  the  word  Doctor  ” as  an  occupational 
designation,  but  only  as  a scholastic  title.  The  occupational  desig- 
nation, in  his  opinion,  is  Osteopath,”  not  Doctor.” 

I cannot  agree  with  this.  A Doctor  ” in  common  parlance  is 
one  licensed  to  practise  medicine,  a physician,  one  whose  occupa- 
tion is  to  cure  diseases  (Century  Dictionary).  Doctor  of  Medi- 
cine,” in  popular  current  use,  applies  to  any  medical  practitioner 
(Oxford  Dictionary) ; and,  even  if  another  equally  admissible 
meaning,  ^^one  skilled  in  a learned  profession,”  is  given,  what  is 
done  here  is,  in  my  opinion,  a violation  of  the  Act. 

This  gentleman,  by  his  training  in  the  Osteopathic  College,  has 
become  qualified  to  treat  human  ailments  by  the  system  of  medi- 
cine or  treatment  taught  in  that  college,  and  this  is  his  occupation, 
and  the  designation  Doctor  ” conferred  upon  him  by  this  college 
is  his  occupational  designation.  Our  Legislature  has  chosen  to 
prohibit  the  use  of  the  term  Doctor  ” as  an  occupational  desig- 
nation by  any  one  other  than  those  registered  under  the  Medical  Act. 
This  may  in  some  cases  produce  hardship — but,  once  the  legis- 
lative will  is  expressed,  it  must  be  obeyed. 
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The  accused  is  a “drugless  practitioner/^  as  defined  by  the 
Drugless  Practitioners  Act,  1925,  15  Geo.  V.  ch.  49,  and  may  regis- 
ter under  that  Act.  The  board  of  regents  under  that  Act  may 
designate  the  manner  in  which  any  person  so  registered  may  de- 
scribe himself  so  as  to  indicate  his  qualification  or  occupation,  so 
long  as  sec.  49  of  the  Medical  Act,  passed  contemporaneously,  is  not 
contravened.  I understand  that  this  body  has  not  yet  acted.  I do 
not  think  it  can  authorise  the  use  of  the  words  “ Doctor,’^  “ Sur- 
geon,or  “ Physician.”  I cannot  see  that  any  hardship  would  fol- 
low if  Mr.  Pocock  changed  his  signs  and  his  cards,  etc.,  so  as  to 
read  “ Hubert  Pocock,  Osteopath,”  or  “ Hubert  Pocock,  Graduate 
of  the  American  School  of  Osteopathy.” 

I need  not  discuss  the  case  of  Mr.  Ellison.  It  is  similar  save 
that  he  is  a chiropractor  and  has  a degree  from  another  college. 

In  each  case  the  answer  to  the  question  “Was  I right?”  should 
be,  “ No.  There  should  have  been  a conviction.” 


[GRANT,  J.] 


Hayes  v.  Standard  Bank  of  Canada. 

Principal  and  Agent — Authority  of  Agent  to  Endorse  Cheques  Payable 
to  Principal  and  Receive  Proceeds — Title  of  Bank  Cashing  Cheques 
in  Good  Faith  — Negligence — Misappropriation  of  Proceeds  by 
Agent  — Action  by  Principal  against  Bank  for  Conversion  of 
Cheques — Bills  of  Exchange  Act,  sec.  51 — Powers  of  Attorney — 
Construction  and  Scope. 

The  plaintiff  carried  on  a business  upon  premises  two  or  three  miles 
distant  from  the  bank  where  he  kept  his  account.  The  plaintiff’s 
bookkeeper,  U.,  a trusted  employee,  had  the  whole  management  of 
the  office  part  of  the  business,  and  signed  and  endorsed  cheques  in 
the  plaintiff’s  name  under  powers  of  attorney  which  were  deposited 
with  the  plaintiff’s  bank.  U.,  apparently  with  the  plaintiff’s  approval, 
from  time  to  time,  procured  the  manager  of  a branch  of  the  defend- 
ant bank  to  cash  cheques  drawn  upon  the  plaintiff’s  bank  and  signed 
by  U.  in  the  plaintiff’s  name,  “ per  pro.  U.”  At  a later  stag.e,  U.  took 
cheques  received  in  the  ordinary  course  of  business  from  customers 
of  the  plaintiff,  and  endorsed  by  U.  in  the  name  of  the  plaintiff  (per 
pro.),  to  the  same  branch  of  the  defendant  bank,  which  was  near  the 
plaintiff’s  place  of  business,  and  received  cash  therefor.  At  first  this 
was  done  by  U.  merely  for  convenience,  but  in  the  end  he  appropri- 
ated to  his  own  use  the  proceeds  of  a large  number  of  the  customers’ 
cheques,  and  the  plaintiff  suffered  a loss,  for  which  he  endeavoured 
to  recoup  himself  by  suing  the  defendant  bank  for  conversion  of  the 
customers’  cheques:  — 

Held,  that,  even  if  the  defendant  bank  was  negligent  in  accepting  and 
cashing  the  cheques  of  the  plaintiff’s  customers,  its  negligence  did 
not  affect  its  title  to  these  negotiable  instruments — the  negligence 
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of  the  party  taking  a negotiable  instrument  does  not  fix  him  with 
the  defective  title  of  the  party  passing  it  to  him. 

Bank  of  Bengal  v.  Fagan  (1849),  5 Moore’s  Ind.  App.  27,  and  London 
Joint  Stock  Bank  v.  Simmons,  [1892]  A.C.  201,  followed. 

The  bank  acted  throughout  the  transactions  in  good  faith. 

The  signature  by  procuration  operated  as  notice  that  the  agent  had 
but  a limited  authority  to  sign:  Bills  of  Exchange  Act,  sec.  51;  and 
the  defendant  bank  was  entitled  to  rely  upon  the  signature  of  the 
agent  U.  only  if  his  signature  was  within  the  actual  limits  of  his 
authority  from  his  principal,  the  plaintiff. 

The  fact  that  the  agent  abused  his  authority  and  betrayed  his  trust 
could  not  affect  'bond  fide  holders  for  value  of  negotiable  instruments 
endorsed  by  him  apparently  in  accordance  with  his  authority. 
Bryant  Powis  and  Bryant  Ltd.  v.  Quebec  Bank,  [1893]  A.C.  170,  fol- 
lowed. 

And  held,  upon  a strict  construction  of  the  instruments  giving  the 
authority  (the  powers  of  attorney  set  out  below),  that  U.  had  power 
to  endorse  and  dispose  of  the  cheques  and  to  receive  the  proceeds 
thereof;  and  the  action  was  dismissed. 

Review  of  the  authorities. 

The  plaintiff’s  claim  in  this  action  was  for  damages  amounting 
to  $15,000  for  conversion  by  the  defendant  bank  of  certain  cheques; 
or,  in  the  a^lternative,  for  the  above  sum  as  moneys  had  and  received 
by  the  defendant  bank  to  the  use  of  the  plaintiff  by  procuring  pay- 
ment of  the  said  cheques. 

February  1,  2,  and  4.  The  action  was  tried  before  Grant,  J., 
without  a jury,  at  a Toronto  sittings. 

John  Jennings,  K.C.,  and  Q.  H.  Lovatt,  for  the  plaintiff. 

A.  J.  Thomson  and  H.  B.  Setterington,  for  the  defendant  bank. 

April  28.  Grant,  J.  : — The  defendant  bank  pleads  that  it 
became  the  holder  in  due  course  of  the  cheques  in  question  and  was 
entitled  to  receive  for  its  own  use  the  proceeds  thereof;  that  one 
Uttenweiler  (who  was  an  employee  of  the  plaintiff)  had  a general 
authority  to  receive  all  moneys  of  the  plaintiff  and  to  negotiate 
and  dispose  of  all  cheques  belonging  to  the  plaintiff  and  to  bind  the 
plaintiff  by  his  endorsement  of  all  cheques  payable  to  the  plaintiff. 
It  alleges  further,  by  way  of  defence,  that  any  cheques  cashed  were 
cashed  in  good  faith  and  the  proceeds  thereof  were  paid  to  Utten- 
weiler^  and  that,  if  he  misappropriated  the  moneys,  the  defendant 
bank  had  no  notice  or  knowledge  of  any  such  wrongdoing;  that  any 
cheques  cashed  were  endorsed  by  the  plaintiff  or  by  his  authority; 
and  that  it  was  the  custom  of  the  plaintiff’s  agent  Uttenweiler  so 
to  endorse  and  cash  such  cheques,  and  that  the  plaintiff  was  aware 
of  such  practice  on  the  part  of  Uttenweiler,  and  is  estopped  from 
assertiTig  that  the  endorsement  of  the  cheques  was  unauthorised. 

The  following  is  a l)rief  outline  of  the  material  facts: — 
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The  plaintiff^  since  the  year  1911,  has  carried  on  the  business 
of  a plumbing  contractor  with  business  premises  at  1245  Queen 
street  west,  in  the  city  of  Toronto.  His  bankers  were  formerly  the 
Bank  of  Hamilton,  Yonge  street  branch  (near  the  corner  of  King 
and  Yonge  streets),  and,  subsequent  to  the  merger,  the  Canadian 
Bank  of  lOommerce  branch  which  replaced  the  Bank  of  Hamilton. 

In  or  about  the  year  1911  the  plaintiff  employed  one  Utten- 
weiler  as  bookkeeper^  there  being  no  other  office  staff.  By  reason 
of  the  nature  and  requirements  of  his  business,  the  plaintiff  was 
engaged  for  the  greater  part  of  the  time  away  from  his  office,  being 
on  some  occasions  away  for  a day  or  a day  and  a half  at  a time,  in 
connection  with  the  various  jobs  upon  which  his  men  were  engaged. 

IJttenweiler  looked  after  the  office  end  of  the  business,  and 
would  from  time  to  time  communicate  with  the  plaintiff  and  keep 
him  informed  of  matters  proper  to  be  brought  to  his  attention.  The 
plaintiff,  according  to  his  own  testimony,  knew  very  little  about 
bookkeeping,  and  it  is  quite  evident  that  he  left  all  such  matters 
to  Uttenweiler.  It  is  not  straining  the  effect  of  the  evidence  to  state 
that  in  no  small  degree  the  trouble  which  subsequently  arose  was  at 
least  facilitated  by  the  utter  carelessness  of  the  plaintiff  in  regard  to 
the  office  end  of  his  business.  For  many  years,  apparently  with  a 
most  implicit  and  childlike  trust,  he  left  everything  in  the  hands 
of  IJttenweiler,  to  whom,  as  will  subsequently  be  stated,  he  gave  a 
very  liberal  power  of  attorney  to  act  on  his  behalf. 

The  Parkdale  branch  of  the  defendant  bank  was  situated  quite 
near  the  plaintiff’s  business  premises.  Away  back  in  the  year  1912 
or  1913  or  1914  (the  exact  time  is  not  material),  on  one  Saturday, 
when  IJttenweiler  was  preparing  to  pay  the  wages,  finding  that 
there  was  very  little  time  in  which  to  get  to  the  bank  down  near  the 
corner  of  King  and  Yonge  streets,  a distance  of  probably  two  or 
three  miles,  he  suggested  to  his  employer,  the  plaintiff,  that  he  get 
the  manager  of  the  Parkdale  branch  of  the  Standard  Bank  (the 
defendant)  to  cash  the  wages-cheque  for  him.  The  plaintiff,  accord- 
ing to  his  own  evidence,  assented  to  his  doing  so  but  told  him  at  the 
same  time  that  he  must  not  do  it  again.  Uttenweiler  took  the 
wages-cheque  over  to  the  manager  of  the  Standard  Bank,  Parkdale 
branch,  and  explained  the  circumstances  to  him,  namely,  that  their 
regular  bank  was  down  near  the  corner  of  King  and  Y'onge  streets, 
that  they  were  rather  pressed  for  time,  that  he,  Uttenweiler,  had 
power  of  attorney  for  the  plaintiff,  his  employer,  and  that  it  would 
be  a convenience  to  him  if  the  Standard  Bank  would  cash  the 
cheque.  This  cheque  was  cashed,  and,  according  to  his  evidence, 
the  manager  of  the  Parkdale  Branch  of  the  Standard  Bank  tele- 
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phoned  to  the  Bank  of  Hamilton  in  Yonge  street  and  made  inquiry 
regarding  the  alleged  power  of  attorney  which  Uttenweiler  stated 
he  held  from  Hayes,  the  plaintiff.  According  to  the  evidence  of 
the  manager  of  the  Standard  Bank  (which  I accept),  he  was  told 
by  some  official  of  the  Bank  of  Hamilton^  in  substance^  that 
Uttenweiler  did  have  a power  of  attorney  and  that  the  cheque  was 
regular. 

The  power  of  attorney  which  was  then  in  existence,  and  in  the 
possession  of  the  Yonge  street  branch  of  the  Bank  of  Hamilton, 
was  dated  the  5th  July,  1912,  and  is  filed  as  exhibit  5.  This  power 
of  attorney  continued  in  force  and  operation  until  the  amalgama- 
tion of  the  Bank  of  Hamilton  with  the  Canadian  Bank  of  Com- 
merce, when,  on  the  18th  February,  1924,  a new  power  of  attorney 
was  given  by  the  plaintiff  to  Uttenweiler  on  the  Bank  of  Commerce 
form,  and  this  also  is  filed  as  exhibit  6. 

For  a number  of  years,  apparently  from  the  time  when  the  first 
wages-cheque  was  cashed  as  above  mentioned,  Uttenweiler  would 
issue  (and  sign  under  his  power  of  attorney)  a cheque  to  provide 
for  the  wages,  and  would,  either  himself  or  by  an  office  boy,  get  the 
cheque  cashed  at  the  Parkdale  branch  of  the  defendant  bank.  It 
was  stated  quite  frankly  that  this  not  only  saved  a good  deal  of 
time  which  would  have  been  expended  in  going  down  to  the  comer 
of  King  and  Yonge  streets,  but  also  saved  his  having  to  carry  a 
substantial  sum  of  money  the  two  or  three  miles  back  to  the  plain- 
tiff’s place  of  business. 

No  question  is  raised  in  this  action  as  to  any  cheques  drawn 
by  Uttenweiler,  as  attorney  for  the  plaintiff,  on  the  bank  account 
of  the  latter  and  cashed  at  the  defendant  bank  as  above  mentioned. 
According  to  the  evidence  many  of  such  cheques  were  so  cashed  by 
the  defendant  as  a matter  of  convenience  to  Uttenweiler  as  the 
plaintiff’s  bookkeeper  and  representative.  This  practice  extended 
over  a number  of  years,  and  it  seems  to  me  incredible  that  the 
plaintiff  did  not  know  that  it  was  being  done.  The  plaintiff  himself 
drew  $100  a week  or  bi-weekly  and  he  was  paid  this  sum  in  cash  by 
Uttenweiler,  in  Standard  Bank  bills,  apparently  on  many  occasions, 
and  yet  he  states  that  he  did  not  know  that  the  defendant  bank 
was  cashing  his  cheques.  This  may  be  so,  but,  if  it  be  the  fact,  it 
is  another  evidence  of  the  gross  carelessness  of  the  plaintiff. 

In  or  about  the  year  1921  or  1922  Uttenweiler,  apparently,  AvaS 
appropriating  to  his  OAvn  use  some  of  his  employer’s  moneys.  He 
was  infected  with  the  virus  of  race-track  gambling,  and  his  is  the 
same  story  which  lias  been  written  of  so  many  trusted  employees 
wlio  suffered  from  the  same  disease.  Taking  a little  at  a time, 
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hoping  on  each  occasion  that  a successful  gamble  would  enable 
him  to  replace  the  amount  which  had  previously  been  taken,  some- 
times successful  but  only  Avith  sufficient  frequency  to  keep  up  his 
hope  that  he  would  be  able  to  make  everything  right  with  a lucky 
strike,  he  went  on  from  month  to  month  and  year  to  year  until, 
when  his  defalcations  could  no  longer  be  covered  up,  he  was  arrested 
and  it  was  learned  that  upwards  of  $10,000  in  the  aggregate  had 
been  taken.  His  story  is  so  exactly  like  many  others  of  the  same 
nature  that  it  is  almost  stereotype. 

Uttenweiler  had  the  safe  and  cash-box  under  his  control  in  the 
plaintiffi'S  office,  and  apparently  the  plaintiff  usually  left  all  such 
matters  to  his  bookkeper,  even  at  times  going  to  the  latter  when  he 
wanted  cash. 

In  or  about  the  latter  part  of  the  year  1922,  in  addition  to 
cashing  the  plaintiffs  cheques  which  he,  Uttenweiler,  had  signed 
under  his  power  of  attorney,  he  appears  to  have  commenced  the 
practice  of  also  cashing  customers^  cheques  which  had  come  into 
the  office  in  the  ordinary  course  of  business.  It  did  not  appear  to 
me  upon  the  evidence  that  this  practice  was  begun  by  Uttenweiler 
with  any  wrongful  intentions,  but,  apparently,  at  some  time  or 
other  he  made  use  of  this  means  of  obtaining  for  his  own  use  funds 
which  would  properly  go  to  his  employer,  the  plaintiff.  Cheques 
would  come  in  from  customers  which,  in  the  ordinary  course  of 
business  would  be  endorsed  by  Uttenweiler  under  his  power  of 
attorney,  and  would  be  deposited  in  the  plaintiffs  bank  account  in 
the  Bank  of  Hamilton  in  Yonge  street.  Instead  of  depositing  these 
in  this  manner,  Uttenweiler  would  sometimes  endorse  one  under 
his  power  of  attorney  and  take  or  send  it  over  to  the  Parkdale 
branch  of  the  defendant  bank  and  get  it  cashed  there.  Cash  thus 
obtained  was  sometimes  used  for  payment  of  wages,  in  whole  or  in 
part;  sometimes  was  used,  in  whole  or  in  part,  to  pay  small  accounts 
or  for  petty  cash  purposes ; and  sometimes  the  proceeds  (or  a por- 
tion thereof)  were  placed  in  the  plaintiffs  cash -box  and  used  from 
time  to  time  for  the  plaintiffs  business  purposes  or  stolen  and  used 
by  Utte'mveiler  in  his  race-track  gambling.  In  giving  his  evidence 
Uttenweiler  was  quite  frank  (and  evidently  much  ashamed)  and 
stated  that  sometimes  he  took  money  from  the  cash-box  or  from 
proceeds  of  cheques  cashed  or  from  Avluitever  source  he  was  able  to 
get  it  at  the  time  Avhen  he  required  it.  He  stated  further  that  on 
some  occasions  he  took  customers’  cheques  which  were  payable  to 
the  plaintiff  and  endorsed  them  in  the  usual  manner  by  virtue  of 
his  poAver  of  attorney,  and  then  turned  the  cheques  themseU'es  over 
to  creditors  of  the  plaintiff  to  be  applied  upon  the  plaintiffs 
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indebtedness  to  them.  Some  instances  of  this  practice  on  the  part 
of  Uttenweiler  are  to  be  found  on  the  last  sheet  of  exhibit  No.  20, 
from  which  it  would  appear’  that  from  1923  to  1925  inclusive,  in 
so  far  as  they  had  Keen  found,  such  customers^  cheques  had  been 
turned  over  to  the  plaintiff’s  creditors  to  an  aggregate  sum  of  over 
$5,000. 

The  plaintiff,  in  effect,  alleges  that  the  defendant  bank  had  no 
right  to  cash  his  customers’  cheques  payable  to  himself  and  endorsed 
by  Uttenweiler;  that  it  was  not  proper  banking  practice;  that  the 
very  fact  that  Uttenweiler,  the  employee  of  the  plaintiff,  was  seek- 
ing to  have  the  cheques  of  the  plaintiff’s  customers  cashed  should 
have  put  the  manager  of  the  defendant  bank  on  inquiry,  as  it  was 
an  unusual  thing  for  an  employee  to  do ; that  by  permitting  Utten- 
weiler to  cash  these  cheques  the  defendant  bank  enabled  him  to 
misappropriate  the  plaintiff’s  property  and  to  steal  the  proceeds  of 
th^  cheques,  whereby  the  plaintiff  has  lost  the  sum  of  $10,984.76 
for  the  principal  of  the  cheques  with  interest  thereon,  as  set  forth 
in  the  particulars  of  the  plaintiff’s  claim  contained  in  exhibit  2, 
Technically  the  plaintiff’s  claim  is  for  conversion  of  the  customers’ 
cheques  in  question,  which  were  thus  taken  over  by  the  defendant 
bank  and  were  by  it  collected  from  the  various  drawee  banks. 

The  determination  of  the  issue  involved  in  this  action  does  not, 
to  my  mind,  rest  upon  the  question  of  negligence  or  the  absence  of 
it  in  the  conduct  of  the  defendant  bank.  It  seems  to  me  that  I 
have  to  determine  whether  or  not  Uttenweiler  had  power  or  author- 
ity given  him  by  the  plaintiff  to  endorse  and  cash  the  cheques  of 
the  plaintiff’s  customers.  If  he  had  that  power  and  authority,  then, 
as  I understand  the  law  to  be,  the  defendant  bank  would  acquire 
a good  title  to  the  cheques  in  question,  and  therefore  would  not  be 
liable  for  conversion  or  upon  any  other  ground.  If  he  did  not  have 
that  power  and  authority,  then  he  had  no  right  to  turn  over  the 
customers’  cheques  to  the  defendant  bank,  and  the  latter  would 
be  liable  for  conversion  of  them,  or  for  the  proceeds,  to  the  plain- 
tiff, whether  or  not  the  defendant  bank  had  been  guilty  of  negli- 
gence. It  is  not  a question  of  negligence  but  a question  of  the 
presence  or  absence  of  authority  in  the  plaintiff’s  agent,  Utten- 
weiler. 

I should  state  here,  in  order  that  there  may  be  no  misunder- 
standing about  it,  that,  while  there  may  have  been  some  careless- 
ness on  the  part  of  the  officials  of  the  defendant  bank,  induced 
probably  by  the  fact  that  the  plaintiff’s  business  premises  were 
near  at  hand,  and  apparently  everything  was  going  along  in  a 
satisfactory  manner  over  a number  of  }'ears,  and  the  not  unreason- 
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able  presumption  that  the  plaintiff  would  know  what  his  book- 
keeper, Uttenweiler,  was  doing  with  his  customers^  paper,  yet  I 
have  not  the  slightest  hesitation  or  doubt  in  finding  as  a fact  that 
there  was  absolute  good  faith  on  the  part  of  the  defendant  bank 
and  its  officials.  I am  convinced  that  the  manager  of  the  Earkdale 
branch  of  the  defendant  bank  thought  that  he  was  doing  the  plain- 
tiff a good  turn.  No  doubt  he  was  careless  in  not  asking  for  an 
inspection  of  the  power  of  attorney,  but,  having  cashed  the  plaintiff^s 
own  cheques  for  his  employee  Uttenweiler  over  a period  of  years 
without  any  question  ever  having  been  raised  in  regard  to  the  pro- 
priety of  his  so  doing,  and,  later,  from  19’22,  having  cashed  from 
time  to  time  also  customers^’  cheques  in  the  same  manner  without 
any  question  or  objection  being  raised  or  made,  it  is  not  surprising 
that  he  should  have  been  thoroughly  satisfied  that  everything  was 
all  right.  At  this  point  reference  may  be  made  to  the  fact  that 
during  the  years  from  1921  or  1922  down  to  the  time  of  the 
explosion  in  April,  1926,  when  Uttenweiler  was  arrested,  pleaded 
guilty^  and  was  sent  to  the  penitentiary,  the  plaintiff  apparently 
never  had  his  books  audited,  never  had  any  check  made  of  his  bank 
account  with  his  cash-book,  nor  did  he  at  any  time  make  any 
attempt  to  ascertain  his  financial  position  except  through  Utten- 
weiler, although  the  plaintiff  now  alleges  that  his  position  has  been 
worsened  to  the  extent  of  $20,000  and  upwards.  Whether  the  de- 
fendant bank  is  or  is  not  to  be  held  liable  for  some  part  of  the 
plaintifFs  alleged  losses,  it  seems  to  me  that  there  is  a good  deal 
to  be  said  as  to  the  gross  carelessness  and  credulity  of  the  business 
• man  who,  over  a period  of  four  or  five  years,  never  makes  a single 
effort  to  check  up  his  bank  account  with  his  books  or  to  have  an 
audit  taken.  Whatever  may  be  the  legal  outcome  as  between  plain- 
tiff and  defendant,  in  my  judgment  the  present  unfortunate  situa- 
tion has  been  contributed  to,  in  large  measure,  by  the  credulous 
folly  of  the  plaintiff  himself. 

Before  proceeding  to  deal  with  the  powers  of  attorney  which 
were  given  by  the  plaintiff  to  his  employee,  Uttenweiler,  it  is  con- 
venient to  refer  at  this  point  to  the  charge  of  negligence  alleged  by 
the  plaintiff  against  the  defendant  and  to  consider  the  legal  effect, 
if  any,  upon  the  decision  of  the  issue. 

It  was  contended  on  behalf  of  the  plaintiff  that  the  defendant 
bank  was  negligent  in  accepting  and  cashing  the  cheques  of  the 
plaintiff’s  customers  payable  to  him  and  endorsed  by  his  agent 
Uttenweiler  under  power  of  attorney;  that  such  a proceeding  was 
unusual  and  not  in  accordance  with  good  banking  practice;  and 
therefore,  if  I appreciate  the  argument  of  the  plaintiff’s  counsel. 
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the  defendant  bank  would,  in  consequenoe,  not  obtain  a good  title 
to  the  negotiable  instruments  in  question.  That  contention  was 
dealt  with  and  disposed  of  by  the  Judicial  Committee  of  the  Privy 
Council  as  long  ago  as  1849  in  the  case  of  Bank  of  Bengal  v.  Fagan, 

5 Moore's  Ind.  App.  27,  at  the  top  of  p.  38,  where  the  following 
language  is  used:— 

It  may  be  taken  as  also  established  that  whatever  may  have 
been  the  law  laid  down  in  Gill  v.  Cuhitt  (1824),  3 B.  & C.  466,  and 
Down  v.  Hailing  (1825),  4 B.  & C.  330,  and  one  or  two  other  cases, 
and  not  abandoned,  at  least  as  far  as  the  language  went,  which  the 
Court  used  in  some  subsequent  cases,  is  now  law  no  longer;  and 
that  the  negligence  of  the  party  taking  a negotiable  instrument 
does  not  fix  him  with  the  defective  title  of  the  party  passing  it  to 
him.  Thus,  the  main  and  fundamental  question  is,  had  McLeod 

6 Co.  authority  to  endorse  under  the  power  of  attorney  ?" 

The  above  excerpt  from  the  judgment  of  Lord  Brougham  is 
quoted  with  approval  by  Lord  Herschell  in  his  judgment  in  London 
Joint  Stock  Bank  v.  Simmons,  [1892]  A.C.  201^  at  p.  219,  v-here 
the  learned  Law  Lord  goes  on  to  state  that  the  rule  of  law  is 
firmly  established. 

In  my  view,  the  matter  in  issue  is  therefore  resolved  into  the 
question  whether  or  not  Uttenweiler  had  power  to  endorse  and  dis- 
pose of  the  cheques  in  question,  a list  of  which  is  given  in  exhibit  2, 
to  the  defendant  bank,  and  to  receive  the  proceeds  thereof. 

TJttenweiler's  endorsement  was  in  every  case  made  by  the  signa- 
ture of  the  plaintifi's  name  per  pro.  By  sec.  51  of  the  Bills  of  . 
Exchange  Act,  R.S.C.  1906,  ch.  11'9,  the  signature  by  procura- 
tion operates  as  notice  that  the  agent  has  but  a limited  authority 
to  sign^  and  the  principal  is  bound  by  such  signature  only  if  the 
agent  in  so  signing  was  acting  within  the  actual  limits  of  his 
authority.  The  defendant  in  the  present  case  is,  therefore,  entitled 
to  rely  upon  the  signature  of  the  agent  Uttenweiler  only  if  his 
signing  was  within  the  actual  limits  of  his  authority  from  his 
principal,  the  plaintiff.  Counsel  for  the  defendant  bank  assents 
to  this  statement  of  the  law  and  contends  that  the  instruments 
(exhibits  5 and  6)  are  wide  enough  in  their  language  to  authorise 
the  signatures  in  question. 

There  is  involved  also,  in  addition  to  the  mere  endorsement  per 
pro.,  the  question  whether  the  authority  of  the  agent  extended  to 
the  disposal  by  him  of  the  negotiable  instruments  and  the  receiving 
by  him  of  the  proceeds  therefrom. 

It  is  well  settled  “law  that  instruments  conferring  powers  of 
attorney  are  to  be  construed  strictly,  and  as  giving  only  such 
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authority  as  they  confer  expressly  or  by  necessary  implication : 
Bowstead  on  Agency^,  6th  ed.^  p.  73 ; 'Mackenzie’s  Powers  of  Attor- 
ney, p.  42.  Further,  the  instrument  should  be  construed  as  a whole 
{ibid.)  ; also  Halsbury  s Laws  of  England,  vol.  10,  p.  438,  para.  775. 

It  also  appears  to  be  settled  law  that  the  mere  fact  that  the 
agent  abused  his  authority  and  betrayed  his  trust  cannot  atfect 
bond  fide  holders  for  value  of  negotiable  instruments  endorsed  by 
him  apparently  in  accordance  with  his  authority vide  Bryant 
Powis  and  Bryant  Ltd.  v.  Quebec  Bank,  [1893]  A.€.  170,  at  p. 
180,  where  Lord  Macnaghten  in  delivering  the  judgment  used  the 
above  language  and  also  the  following : — 

The  law  appears  to  their  Lordships  to  be  very  well  stated  in 
the  Court  of  Appeal  of  the  State  of  New  York,  in  President  etc.  of 
the  Westfield  Bank  v.  Gornen  (1867),  37  N.Y.E.  (10  Tiff.)  320, 
1022,  cited  by  Andrews,  J.,  in  his  judgment  in  another  case  brought 
by  the  Quebec  Bank  against  the  company.  The  passage  referred 
to  is  as  follows : — 

^ Whenever  the  very  act  of  the  agent  is  authorised  by  the  terms 
of  the  power,  that  is,  whenever  by  comparing  the  act  done  by  the 
agent  with  the  words  of  the  power,  the  act  is  in  itself  warranted 
by  the  terms  used,  such  act  is  binding  on  the  constituent,  as  to  all 
persons  dealing  in  good  faith  with  the  agent ; such  persons  are  not 
bound  to  inquire  into  facts  aliunde.  The  apparent  authority  is  the 
real  authority.’  ” 

This  excerpt  is  quoted  as  a definite  and  authoritative  statement 
of  the  law  by  Collins,  M.E.,  in  the  decision  of  the  Court  of  Appeal 
in  England  in  Hamhro  v.  Burnand,  [190'4]  2 K.B.  10,  at  p.  21. 
On  the  same  page  the  learned  Master  of  the’  Eolls  quotes  what  he 
calls  a very  remarkable  passage  in  the  judgment  of  Lord 
Brougham  in  the  case  of  Bank  of  Bengal  v.  Fagan  (supra),  as  fol- 
lows : — 

But  it  is  said  that  the  power  was  given  to  do  the  acts  in  ques- 
tion on  the  donor’s  behalf.  This  is  really  only  saying  that,  what 
the  agent  is  to  do,  he  is  to  do  as  representing  the  principal;  as 
doing  it  on  behalf  of,  or  in  the  place  and  in  the  right  of,  the  prin- 
cipal. But  it  is  further  said  that,  even  if  the  expression  be  read 
as  only  amounting  to  this,  the  endorsement  is  to  be  only  made  for 
the  benefit  of  the  principal,  and  not  for  the  purposes  of  the  agent. 
We  do  not  see  how  this  very  materially  affects  the  case,  for  it  only 
refers  tO'  the  use  to  be  made  of  the  funds  obtained  from  the  endorse- 
ment, not  to  the  power;  it  relates  to  the  purpose  of  the  execution, 
not  to  the  limits  of  the  power  itself ; and,  though  the  endorsee’s 
title  must  depend  upon  the  autliority  of  the  endorser,  it  cannot  be 
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made  to  depend  upon  the  purposes  for  which  the  endorser  performs 
his  act  under  the  power.^’ 

This  principle  is  expressed  at  pp.  26  and  '27  of  the  same  report 
by  Mathew,  L. J.^  where  he  uses  the  following  language : — 

It  is  enough  for  us  to  say  that  it  appears  to  be  well  settled  in 
English  law  that  the  liability  of  a principal  on  a contract  entered 
into  by  his  agent  within  the  terms,  of  his  authority  cannot  be 
affected  by  the  unknown  motives  by  which  the  agent  was  actuated 
in  making  the  contract.  The  passage  from  the  judgment  of  Lord 
Brougham  in  Bank  of  Bengal  v.  Fagan,  which  has  been  cited,  the 
passage  from  Story  on  Agency,  9th  ed.,  s.  73,  p.  91,  and  the  case 
of  Bryant  Powis  and  Bryant  Ltd.  v.  Qushec  Bank,  in  my  opinion 
establish  the  law  on  the  subject,  and  shew  that  no  such  doctrine  as 
we  are  asked  by  the  defendants’  counsel  to  adopt  is  maintainable.” 

In  that  case  {Hamhro  v.  Burnand)  the  €ourt  hdld  the  principal 
boundj  the  agent  having  acted  within  the  terms  of  his  written 
authority,  the  existence  of  which  was  not  known  to  the  other  party, 
who,  however,  had  acted  bond  fide,  although  the  agent  had  acted  in 
his  own  interests  and  not  in  those  of  his  principal. 

The  above  mentioned  cases  of  Bank  of  Bengal  v.  Fagan  and 
Bryant  Powis  and  Bryant  Ltd.  v.  Quebec  Bank  and  the  excerpt  from 
the  judgment  of  Lord  Brougham  are  cited  and  quoted  with  approval 
by  Duff,  J.,  in  Ross  v.  Chandler  (1911),  45  Can.  S.C.R.  127,  at  p. 
151;  also  in  the  reasons  for  judgment  of  Duff,  J.,  in  Canadiam 
Pacific  Railway  Co.  v.  The  King  (1917),  55  Can.  S.iC'.R.  374,  at 
p.  384. 

This  principle  is  also  approved  and  applied  in  Raphael  v.  Bank 
of  England  (1855),  25  L.J.C.P.  33,  and  in  Venables  y'.  Baring 
Brothers  Co.,  [1892]  3 Ch.  527,  which  decisions  are  cited,  with 
others  upon  the  point,  in  Hart’s  Law  of  Banking,  3rd  ed.,  pp.  900 
et  seq. 

Substantially  the  same  question  was  considered  by  the  Court  of 
Appeal  in  this  Province  in  the  three  cases,  tried  together,  of 
Toronto  Club  v.  Dominion  Bank,  Toronto  Club  v.  Imperial  Bank 
of  Canada,  and  Toronto  Club  v.  Imperial  Trusts  Co.  of  Canada,  the 
report  of  which  is  to  be  found  in  (1911)  25  O.L.R.  330. 

In  that  case,  as  appears  by  the  head-note,  the  secretary  of  the 
club  received  from  members  of  the  club,  in  payment  of  their  dues, 
certain  cheques,  payable  to  the  order  of  the  club,  endorsed  them  in 
the  club’s  name,  signing  his  own  name  as  secretary,  and,  instead  of 
depositing  them  at  the  club’s  bank  to  the  club’s  credit,  procured 
cash  for  them  from  two  banks  (defendants),  and  dishonestly  re-\ 
tained  it.  It  was  held,  upon  the  evidence,  that  the  secretary  had 
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general  authority  from  the  club  to  endorse  cheques  in  its  name,  and 
that  these  defendants  were  not  liable  to  the  club  for  the  conversion 
of  the  cheques.  That  was  the  decision  in  so  far  as  the  two  banks 
were  concerned,  but  as  regards  •the  trust  company,  the  other 
defendant,  in  which  the  secretary,  instead  of  having  the  cheques 
cashed^  deposited  the  cheques  to  his  own  credit  in  his  own  private 
account  with  the  company,  it  was  held  (Meredith,  J.A.,  dissent- 
ing), that  the  trust  company  was  a party  or  privy  to  the  secre- 
tary's breach  of  trust,  and  accountable  to  the  club  in  respect  of  the 
amount  of  the  cheques  so  received. 

Subject  to  the  question  whether  or  not  Uttenweiler,  in  the  case 
at  bar,  had  authority,  under  the  powers  of  attorney,  to  endorse  and 
cash  the  cheques  in  question,  the  circumstances  of  the  case  before 
me  are  very  similar  to  those  which  existed  in  the  Toronto  Club 
actions  against  the  Imperial  Bank  and  Dominion  Bank  respectively. 
In  distinguishing  the  case  of  the  hanks  from  the  case  of  the  trust 
company,  the  late  'Mr.  Justice  Garrow,  at  the  bottom  of  p.  343,  uses 
the  following  language  : — 

The  circumstances  are  not  at  all  like  those  in  the  recent  case 
of  Rossy.  Chandler  (1909),  19  O.L.R.  584,  affirmed  in  the  Supreme 
Court  (1911)  45  Can.  S.C.R.  127,  which  was  regarded  as  very  near 
the  line. 

It  is  one  thing  to  cash  a cheque  over  the  counter  to  an  official 
who  has  power  to  endorse  and  to  receive  the  proceeds  for  his 
employer,  and  quite  another  to  receive  it  and  apply  it  not  for  the 
employer  s but  for  the  officiaPs  use.  There  might  reasonably,  in 
the  former  case,  he  a presumption  that  the  official  will  deal  hon- 
estly with  the  proceeds,  hut  in  the  latter,  where  he  in  effect  puts 
the  money  into  his  own  pocket,  the  presumption  would  be  all  the 
other  way.^’ 

This  reference,  in  the  former  case,”  is  to  the  case  of  the  hanks 
which  merely  cashed  the  cheques  over  the  counter ; and,  in  the 
latter,”  to  the  case  of  the  trust  company  which  accepted  the  cheques 
payable  to  the  club  endorsed  by  the  agent  and  deposited  them  to 
the  agent’s  credit  in  the  latter’s  personal  deposit  account  in  the 
trust  company. 

Many  cases  were  cited  to  me  in  the  course  of  argument  but  the 
only  decision  which  would  appear  upon  the  surface  to  be  in  any 
degree  in  conflict  with  the  above  well-established  principles,  is  the 
decision  of  the  Court  of  Apjieal  in  England  in  Alexander  Stewart 
(&  Son  of  Dundee  Lid.  v.  estniinster  lianl',  the  only  report  of 
which,  up  to  the  present,  is  to  be  found  in  |’192()|  W.N.  271.  The 
report  of  the  decision  of  the  trial  Judge  (Rowlatt,  J.)  is  to  be 
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found  at  p.  126  of  the  same  volume  of  the  Weekly  Notes.  It 
appears  to  me  that  the  decision  in  that  case  is  clearly  distinguish- 
able upon  the  facts^  and  rather  resembles  the  Toronto  Club  v. 
Imperial  Trusts  Co.  case  and  would  be  governed  by  similar  prin- 
ciples. However  that  may  be,  I consider  myself  bound  by  the 
decisions  to  which  I have  above  referred. 

In  determining  the  construction  proper  to  be  placed  upon  the 
instruments  creating  the  power  of  attorney  (exhibits  5 and  6) 
counsel  for  the  plaintiff  contends  that  evidence  is  admissible  to 
shew  the  purpose  for  which  the  power  was  given  and  thereby  to 
shew  that  the  words  used  should  be  given  a meaning  and  interpre- 
tation more  limited  and  restricted  than  the  plain  and  ordinary 
meaning  of  the  language;  that  when  the  power  is  given  generally 
to  endorse  etc.  this  by  construction  should  be  limited  to  dealings 
with  the  Bank  of  Hamilton  (in  respect  of  exhibit  5)  and  with  the 
Canadian  Bank  of  Commerce  (in  respect  of  exhibit  6),  whether  the 
document  so  states  or  not.  He  put  in  oral  testimony,  which,  in  my 
opinion,  is  not  admissible^  but  which  I allowed  in,  subject  to  objec- 
tion, as  to  the  plaintiff^s  intention  and  the  instructions  he  gave  to 
the  bank  manager  who  drew  the  power  of  attorney,  whereby  he 
sought  to  limit  as  above  the  plain  meaning  of  the  language  used 
in  the  documents.  This  is  not  evidence  as  to  surrounding  circum- 
stances, admissible  to  aid  the  interpretation  of  vague  or  ambiguous 
language,  but  is  an  attempt  to  give  a limited  or  restricted  meaning 
to  expressions  of  clear  import,  the  effect  of  which  would  be  to  shew 
that  the  document  does  not  mean  what  it  says.  In  other  words,  it 
would  be  dehors  the  instrument,  and,  in  my  opinion,  is  cleaHy  not 
admissible  in  the  case  before  me.  I have  read  the  cases  and  authori- 
ties cited  by  counsel  for  the  plaintiff  upon  this  point,  but  do  not 
think  that  they  afford  a sufficient  foundation  for  the  plaintiff^s 
contention.  In  my  view  of  the  matter,  the  two  instruments,  being 
expressed  in  clear  language,  must  be  interpreted  according  to  the 
plain  and  ordinary  meaning  of  the  words  used,  subject  however 
to  the  application  of  any  rules  or  principles  bearing  upon  the  con- 
struction of  the  powers  of  attorney,  as  already  stated. 

Counsel  for  the  plaintiff  further  argued  that  certain  clauses, 
which,  by  themselves,  may  be  sufficiently  comprehensive  in  lan- 
guage to  authorise  what  was  don©  by  the  agent  in  this  case,  ought 
to  be  restricted  in  their  interpretation  to  dealings  with  the  par- 
ticular bank  whose  form  of  power  of  attorney  was  used. 

I have  not  been  referred  to  any  decision  which  goes  that  length. 
It  has  been  held  in  several  cases  that  the  recital  in  the  instrument 
itself  of  certain  reasons  for  the  giving  of  the  power,  or  of  certain 
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purposes  for  the  fulfilment  of  which  the  power  was  being  given, 
would  operate  to  limit  the  construction,  within  the  aforesaid  pur- 
poses.’’ 

An  instance  of  this  will  be  found  in  Bryant  Fowls  and  Bryant 
Ltd.  V.  Banque  du  Peuple,  [1893]  A.C.  170. 

On  the  other  hand,  that  the  language  used  should  not  be  cut 
down  in  its  effect,  because  of  its  juxtaposition  with  other  clauses, 
which  are  more  limited  in  their  application,  is  clearly  illustrated 
in  the  companion  case  of  Bryant  Potvis  and  Bryant  Ltd.  v.  Quebec 
Bank,  [1893]  A.:C.  17'9. 

These  two  appeals  were  argued  together  in  the  Privy  Council, 
and  are  reported  together.  The  power  of  attorney  was  the  same 
in  both  cases,  and  the  material  parts  thereof  are  recited  on  p.  178 
of  the  joint  report.  It  reads,  in  part^  as  follows:  and  to  draw 

and  sign  cheques  on  the  hankers  for  the  time  heing  of  the  said  com- 
pany, and  to  draw,  accept,  and  endorse  bills  of  exchange,  promis- 
sory notes  . . . and  other  documents  which  shall  in  the  opinion 
of  the  said  attorney  require  the  signature  or  endorsement  of  the 
company/’  etc. 

It  will  be  noted  that  the  italicised  clause  provided  for  trans- 
actions only  with  the  bankers  of  the  company,  and  yet^  although 
the  two  clauses  are  separated  only  by  a comma,  the  C'ourt  held 
that  the  Quebec  Bank,  which  was  not  then  the  company’s  banker, 
was  entitled  to  recover  from  the  defendant  company  upon  two  bills 
which  had  been  endorsed  by  the  company’s  attorney,  and  were  by 
him,  in  breach  of  his  trust,  discounted  with  the  bank^  which  acted 
bond  fide  in  the  matter.  In  other  words,  notwithstanding  that  the 
two  clauses  of  the  power  stood  together,  with  only  a comma  between, 
and  that  the  one  was  expressly  limited  to  transactions  with  the 
company’s  banker^  there  appears  to  have  been  no  suggestion  that 
the  other  ought  to  be  interpreted  as  being  subject  to  the  same  limit- 
ation. A perusal  of  the  report  of  the  cases  in  the  Quebec  Courts, 
where  the  facts  are  narrated  with  more  detail^  has  satisfied  me  upon 
this  point.  A careful  reading  of  numerous  cases  bearing  upon  the 
subject  has  convinced  me  that,  unless  controlled  or  restricted  in 
operation  or  application,  by  a recital  or  an  operating  clause  govern- 
ing its  construction,  each  clause  in  the  instrument  is  to  be  so  inter- 
preted as  to  give  the  words  used  their  usual  and  ordinary  mean- 
ing. This  must  also  he  subject  to  the  guiding  principles  already 
stated,  namely,  that  instruments  creating  powers  of  attorney  are 
to  be  construed  strictly,  and  are  to  be  read  as  a whole. 

The  following  is  the  material  part  of  the  language  used  in 
exhibit  5,  which  was  executed,  under  seal,  on  the  5th  July,  1912 : — 

31 60  O.L.R. 
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Know  all  men  by  these  presents,  that  I,  P.  J.  Hayes,  has 
(or  have)  made  and  appointed,  and  by  these  presents  do  (or 
doth)  make  and  appoint,  R.  H.  Uttenweiler  the  true  and  lawful 
attorney  of  the  undersigned  for  and  in  the  name  and  on  behalf  of 
the  undersigned  to  sign,  draw,  accept,  make,  endorse,  assign  or 
transfer  any  cheques,  promissory  notes,  bills  of  exchange,  drafts, 
orders  for  the  payment  of  money,  demand  contract  notes  in  the 
form  used  by  the  Bank  of  Hamilton,  bills  of  lading,  promises  under 
the  Bank  Act,  warehouse  receipts  and  securities  under  sections  86, 
87  and  88  of  the  Bank  Act,  and  amending  Acts,  insurance  policies 
and  other  securities  and  documents,  whether  of  a kind  similar  to 
or  different  from  the  above,  in  which  the  undersigned  may  be  inter- 
ested or  'Concerned,  and  for  and  in  the  name  of  the  undersigned  to 
receive  from  the  Bank  of  Hamilton,  or  any  officer  or  employee 
thereof,  the  proceeds  of  any  cheques,  notes,  bills,  drafts,  orders  or 
other  documents  discounted,  negotiated,  deposited  or  left  with  the 
said  bank  or  any  moneys  in  any  way  payable  to  the  undersigned  by 
or  through  the  said  bank,  and  generally  for  and  in  the  name  of 
the  undersigned  to  do  and  transact  any  and  all  business  on  behalf 
of  the  undersigned  with  the  said  bank,  whether  the  same  shall  be 
in  the  ordinary  course  of  banking  business  or  otherwise.^^ 


The  remaining  clauses  of  the  document  are  definitely  referable 
only  to  transactions  with  the  Bank  of  Hamilton,  and  do  not  require 
recital  here.  It  will  be  noted  that  there  is  no  recital,  nor  any 
.operating  clause,  by  which  the  interpretation  of  the  language  should 
be  governed.  Further,  as  the  other  recited  clauses  deal  with  trans- 
actions with  the  Bank  of  Hamilton  only,  it  is  obvious  that  authority 
for  the  transactions  in  issue  in  the  case  at  bar,  up  to  the  18th 
February,  1924,  must  be  found,  if  at  all,  within  the  language  of 
the  first  operative  clause,  beginning  the  true  and  lawful  attor- 
ney,^^  etc.  . . . sign,  draw,  accept,  make,  endorse,  assign 

or  transfer  any  cheques^  promissory  notes,’^  etc.  etc. 

In  my  opinion,  the  language  used  does  authorise  these  trans- 
actions. The  power  to  endorse,  assign  or  transfer,  is  given  in 
explicit  terms.  A bill  endorsed  in  Wank  (as  were  all  the  cheques 
in  question)  is  payable  to  bearer  (Bills  of  Exchange  Act,  sec.  21, 
subsec.  3).  The  plaintiffs  agent,  Uttenweiler,  had  power  to  en- 
dorse, and  power  to  transfer.  He  did  endorse,  in  blank;  the 
cheques  thereby  became  payable  to  bearer;  he  transferred  them  to 
the  defendant  bank,  in  the  exercise  of  his  power,  and,  in  my  judg- 
ment, the  defendant  bank  acquired  a good  title  thereto. 

Bryant  Foiuls  and  Bryant  Ltd.  v.  Quebec  Banlc  (supra)  is 
ample  authority  for  this  conclusion.  There  the  power  was  to 
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draw,  accept,  and  indorse  ” bills  of  exchange,  etc.  The  agent 
endorsed  two  bills  in  the  name  of  the  company,  and  discounted  (i.e. 
cashed)  them  with  the  bank,  misappropriating  the  proceeds  which 
he  received  from  the  bank. 

The  transaction  was  held  to  have  been  authorised  by  the  langu- 
age of  the  power,  and  the  abuse  of  his  trust  by  the  agent  could  not 
vitiate  the  rights  of  the  bond  fide  holders  for  value. 

I am  convinced,  in  the  case  before  me,  that  the  transactions 
prior  to  the  18th  February,  19’24,  were  within  the  agenPs  express 
authority  as  conferred  by  exhibit  5,  and,  the  defendant  bank  hav- 
ing acted  bond  fide,  as  I have  already  found,  as  to  these  transac- 
tions, the  plaintiff  must  fail. 

The  power  given  by  the  other  instrument  (exhibit  6)  is  even 
wider  in  its  terms. 

The  following  clauses,  separated  by  semi-colons  from  the  con- 
text, form  part  of  the  contents  of  the  document,  namely : to 

draw,  accept,  sign,  make,  endorse^  negotiate  and  dispose  of 
all  or  any  bills  of  exchange,  promissory  notes,  cheques  and  orders 
for  the  payment  of  money  (then  follows  a clause  which  applies 
only  to  transactions  with  the  Bank  of  'Commerce);  also  pay 
and  receive  all  moneys,  and  to  give  acquittances  for  the  same 
also  to  draw  and  sign  all  cheques,  -orders  and  drafts  for  pay- 
ment of  money  on  the  said  bank.”  There  is  no  general  recital  or 
operating  clause  in  exhibit  6 which  controls  the  interpretation  to 
be  given  to  the  language  used.  The  last  of  the  three  clauses  quoted 
is  expressly  limited  to  transactions  with  the  Bank  of  Commerce,  as 
are  also  other  clauses  not  quoted.  To  my  mind,  the  conclusion 
appears  inevitable,  that  the  first  two  clauses  quoted  are  general  in 
their  application,  and  afford  full  protection  to  the  defendant  bank 
in  respect  of  the  transactions  subsequent  to  the  conferring  of  the 
power  by  exhibit  6 on  the  18th  February,  1924.  What  has  already 
been  stated  with  regard  to  transactions  under  exhibit  5 applies, 
d fortiori,  to  those  coming  under  exhibit  6. 

My  judgment,  therefore,  is  that  the  plaintiff’s  action  must  fail, 
and  be  dismissed  with  costs. 


Grant.  J. 
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[Meredith,  C.J.C.P.] 

1927.  Lang  Shirt  Co."s  Trustee  v.  London  Life  Insurance  Co. 

April  7. 

Insurance  {Life  and  Accident) — Death  of  Insured  Caused  hy  Poisonous 

Gas — “ External  Violent  and  Accidental  Means  ” — Finding  of  Trial 

Judge — Suicide — Evidence — Onus  — Presumption — Criminal  Code, 

sec.  259 — Circumstances — Motive. 

On  the  17th  December,  1925,  M.  went  into  a small  shed,  wherein  a 
motor  vehicle  was  kept,  taking  with  him  a hammer,  and  saying  that 
he  was  going  to  fasten  a loose  chain  on  one  of  the  wheels  of  the 
vehicle.  Without  running  it  out  of  the  shed  or  opening  the  large 
doors  of  the  shed,  which  would  have  let  in  air  and  light,  he  started 
the  engine  running  and  went  to  the  rear  end  of  the  vehicle,  where 
he  was  found  dead  about  six  hours  afterwards.  He  knew  a good 
deal  about  the  care  of  a motor  vehicle,  and  was  well  aware  of  the 
danger  to  life  of  carbon  monoxide  gas,  which  he  knew  the  engines  of 
motor  vehicles  generated  when  running. 

In  an  action  upon  a policy  of  insurance  upon  M.’s  life  in  favour  of  a 
company  of  which  he  had  been  president  and  manager,  and  in  three 
actions  upon  double  or  additional  indemnity  accident  insurance  poli- 
cies, it  was  held,  upon  the  evidence,  that  the  cause  of  death  was 
“ carbon  monoxide  poisoning;”  that  death  was  not  caused  by  “exter- 
nal violent  and  accidental  means,”  within  the  meaning  of  those  words 
as  used  in  the  accident  policies;  and,  upon  direct  and  indirect  cir- 
cumstantial evidence,  that  M.  died  by  his  own  act — that  is,  it  was  a 
case  of  suicide,  and  the  plaintiffs  could  not  recover  upon  the  policies. 
Suicide  is  not  a crime  in  Canada  (Criminal  Code,  sec.  259) ; and  the 
presumption  of  innocence  until  guilt  is  proved  beyond  any  reasonable 
doubt  is  not  applicable. 

The  above  action  and  three  other  actions  against  insurance 
companies  were  brought  to  recover  moneys  payable  upon  policies 
of  life  and  accident  insurance. 

The  four  actions  were  tried  together  before  Meredith,  C.J.C.P., 
without  a jury,  at  a Toronto  sittings. 

Waldon  Lawr  and  J.  B.  Aylesmorth,  for  the  plaintiff  in  the  first 
action. 

D.  L.  McCarthy,  K.C.,  and  V.  IT.  Hattin^  for  the  plaintiff  in  the 
other  three  actions. 

J,  M.  McEvoy,  K.C.,  and  S.  E.  ^Veir,  for  the  defendants  the 
London  Life  Insurance  Company. 

7.  F.  Ilellmuth,  K.C.,  and  II.  S.  White,  K.C.,  for  the  defend- 
ants the  Metropolitan  Life  Insurance  Company. 

II.  S.  White,  K.C.,  and  R.  L.  Kelloch^  for  the  defendants  the 
/Tftna  Life  Insurance  Company. 

April  7.  Mfjiedith,  C.J.C.P.  : — These  four  actions  were  con- 
veniently tried  together,  each  of  them  being  based  upon  the  death 
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of  William  Raymond  Moore,  which  occurred  on  the  17th  day  of  Meredith, 
December,  1925.  C.J.C.P. 

The  first  is  brought  upon  a policy  of  insurance  commonly  call-  1927. 
ed  life  insurance,  Moore  having  been  president  and  manager  of  the 
Lang  Shirt  Company,  now  in  bankruptcy : the  other  three  on  what  Siim-r  Co.’s 
is  commonly  called  double  or  additional  indemnity  accident  insur- 
ance.  London 

The  terms  of  the  three  vary  somewhat  the  one  from  the  other, 
though  substantially  the  same  on  the  main  question  involved  in 
these  actions. 

In  the  first  case  the  single  question  involved  is  one  of  fact : Did 
Moore  die  by  his  own  act  ? ” 

In  the  second : Was  his  death  the  result  of  bodily  injury  effect- 

ed solely  through  external  violent  and  accidental  means,  independ- 
ently and  exclusively  of  all  other  causes  ? 

in  the  third : Did  it  result,  directly  and  independently  of  all 
other  causes,  from  bodily  injuries  effected  solely  through  external 
violent  and  accidental  means ; and,  if  so,  was  it  evidenced  by  a visi- 
ble contusion  or  wound  on  the  exterior  of  the  body  or  by  internal 
injuries  revealed  by  an  autopsy  ? 

And  in  the  last:  Did  it  result,  directly  and  independently  of 

all  other  causes,  from  bodily  injury  caused  solely  by  external 
violent  and  accidental  means ; and,  if  so,  did  it  result,  either  direct- 
ly or  indirectly,  from  poisoning,  and  also,  if  so,  was  there  any  visi- 
ble contusion  or  wound  on  the  exterior  of  the  body  or  revealed  by 
autopsy  ? 

At  the  trial  the  question  of  onus  of  proof  was  discussed  to  some 
extent : and  my  ruling  was  that  in  the  first  case,  on  the  main  ques- 
tion, the  onus  was  upon  the  defendants  and  in  the  other  cases  upon 
the  plaintiff. 

It  was  said  in  the  plaintifPs  behalf  in  the  latter  cases : that  if 
Moore^s  death  was  not  accidental  it  was  a case  of  suicide;  that 
suicide  is  a crime ; and  that  in  all  cases  of  crime  there  is  a presump- 
tion of  innocence ; or,  as  it  is  commonly  put  in  respect  of  the  crim- 
inal laws,  every  person  is  presumed  to  he  innocent  until  proved  to 
be  guilty  beyond  any  reasonable  doubt : and  it  seems  to  have  been 
heild,  in  some  cases  in  foreign  courts,  that  such  rule  is  applicable  to 
cases  such  as  these. 

But  that  is  not  so  here,  in  fact,  in  logic,  or  in  law.  Suicide  is 
not  a crime  here  now:  see  the  Criminal  Code,  sec.  259  and  sec. 

1033' ; it  should  be  very  difficult  to  punish  it  by  any  but  savage  post 
mortem  methods  if  it  were.  In  criminal  cases  the  onus  is  neces- 
sarily, in  general,  upon  the  prosecutor : and  when  that  onus  is  satis- 
fied it  may  be  difficult  to  define  what  more  is  needed  under  tlie 
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common  expression  “ beyond  reasonable  doubt.’"  Should  any  one 
in  any  case  succeed  if  there  be  reasonable  doubt  of  his  right,  the 
onus  being  on  him  ? And  there  can  be  no  doubt  that  the  law  here 
is : that  there  is  no  presumption  one  way  or  other  in  such  cases  as 
these. 

The  question  of  onus  of  proof  is  seldom  a substantial  one : it  is 
seldom,  if  ever,  that  any  case  need  he  decided  on  it:  it  is  seldom,  if 
ever,  that  a case  needs  to  be  determined  upon  a verdict  or  finding  of 
not  proved : and  this  case  is  no  exception  to  the  general  rule. 

(But  it  is  common  knowledge  that  all  animals  are  tenacious  of 
life,  and  that  a great  majority  of  human  beings  dread  death ; and 
these  circumstances  should  be  borne  in  mind  in  dealing  with  cases 
such  as  these;  as  also  must  the  facts,  which  are  common  knowl- 
edge, that  human  beings  do  commit  suicide,  and,  unfortunately,  it 
can  be  said  that  they  are  not  few  in  number,  even  if  only  those 
cases  that  are  made  public  be  counted : and  that  there  are  such 
things  as  frauds  upon  insurance  companies  and  suicides,  and  even 
murders,  committed  with  that  object  in  view. 

And  now  to  deal  with  the  determining  questions  of  these 
cases : — 

It  will  be  convenient  to  find,  first,  whether  Moore’s  death  was 
caused  by  external  violent  and  accidental  means.  I cannot  but 
think  that  a vast  majority  of  persons  reading  or  hearing  those 
words  alone,  or  together  with  all  the  words  of  the  policies,  would 
attribute  to  them  the  meaning  that  the  violence  must  be  external. 

In  these  cases  there  was  no  external  violence : the  poison  came 
to  him  as  gentle  as  the  dew,”  if  not  more  so. 

The  violence,  if  any,  was  internal. 

I should  have  been  unable  to  find  that  this  death  was  caused  by 
violent  means;  though  in  a sense  it  may  be  that  it  was  caused  by 
external  means,  but  not  until  they  became  internal.  The  poison- 
ous and  highly  dangerous  gas  which  caused  the  death  was  external 
and  harmless  until  the  man  drew  it  into  his  respiratory  organs. 

But  the  decided  cases  seem  to  me  to  require  me  to  hold  that  the 
taking  in  of  the  poisonous  gas  was  an  external  means  and  that  the 
disturbances  by  it  of  the  respiratory  functions,  internally,  of  the 
man,  were  violent  means,  within  the  meaning  of  the  words  ex- 
ternal viMent  and  accidental  means”  employed  by  the  parties  to 
the  contracts  in  question:  otherwise  I slioidd,  no  doubt,  liave 

reached  a different  conclusion. 

Then,  was  the  death  caused  by  accidental  means?  Tlie  main 
material  facts  are:  The  man  went  into  the  small  shed,  or  garage, 

as  it  was  called,  where  an  automobile  carriage,  bought  with  his 
wife’s  money,  it  was  said,  but  which  he  had  driven  and  taken  care 
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of  ever  since  it  was  acquired,  a number  of  years  ago,  was  kept,  quite 
near  to  the  house  in  which  he  and  his  wife  and  children  lived. 
When  going  out  to  this  shed  he  took  a hammer  and  said  that  he 
was  going  to  fasten  a loose  chain  on  one  of  the  wheels  of  the  car- 
riage. Without  running  it  out  of  the  shed  or  even  opening  the 
large  doors,  close  to  the  back  of  the  car,  which  would  have  let  in  air 
and  light,  he  started  the  engine  running  and  went  to  the  rear  end 
of  it  and  was  there  found  dead  about  six  hours  afterwards.  The 
exhaust-pipe  of  the  engine  discharging  at  the  rear  end  of  the  car 
must  have  discharged  a great  deal  of  smoke,  as  well  as  gas,  as  there 
was  soot  all  over  the  face  of  the  man  and  over  his  clothing  after  his 
body  had  been  dragged  into  his  house. 

Moore  was  a ^^smart,^^  capable,  and  active  man  of  about  41 
years  of  age.  He  knew  a good  deal  about  the  care  of  an  automo- 
bile carriage,  and  was  w^ell  aware  of  the  great  danger  to  life  of  car- 
bon monoxide  gas,  Avhich  he  knew  the  engines  of  such  carriages 
generated  when  running;  he  kneAV  the  great  danger  of  doing  that 
which  he  did — of  starting  the  engine  working  in  that  closed  shed 
and  going  to  the  rear  of  the  car  and  staying  there  whilst  it  con- 
tinued running,  whether  for  the  purpose  of  repairing  or  fastening  a 
loose  chain  or  for  any  other  purpose.  That  which  he  did  was  more 
dangerous  than  letting  loose  a rattlesnake  in  that  small  closed  shed, 
as  he  kneAV,  and  as  men  who  have  the  care  ef  gasoline  cars  or 
engines  all  know;  his  death  Avas  caused  by  his  OAvn  acts:  acts  done 
with  such  knowledge.  How  then  can  it  reasonably  be  said  his 
death  AA^as  caused  by  accidental  means  ? It  was  but  the  result  of 
that  which  must  have  floAved,  as  he  knew,  from  that  which  he  did, 
unless  he  escaped  from  the  shed,  or  threw  the  doors  open,  before  he 
was  overcome  by  the  poisonous  gas. 

There  Avas  nothing  attributable  to  chance,  nothing  out  of  the 
usual  course : there  Avas  nothing  but  that  Avhich  Avas  sure  to  happen 
under  the  circumstances  if  the  man  remained  long  enough  Avhere 
he  went,  ostensibly  at  least,  to  AA^ork;  and  he  kneAV  all  that;  and 
probably  kneAAq  for  it  is  common  knoAvledge,  that  death  usually  oc- 
curs in  from  one  to  five  minutes  Avhen  oxygen  is  excluded  from  a 
human  body.  I find  that  Moore’s  death  Avas  not  caused  by  accident- 
al means. 

And  I find  that  the  cause  of  Moore’s  death  Avas  not  evidenced 
by  a visible  contusion  or  AAnund  on  the  exterior  of  his  body  or  by 
internal  injuries  revealed  by  an  autopsy. 

The  cause  of  his  death  Avas,  as  the  death  certificate  states,  car- 
bon monoxide  poisoning.”  That  did  not  cause,  it  could  not,  any 
bruise;  nor  Avas  it  revealed  by  aii  autopsy:  it  was  made  ])laiu  by  the 
circumstances  surrounding  his  body  Avhen  it  Avas  found  and  also  by 
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the  external  colour  of  his  body,  described  as  “ cherry  red  d’  the 
autopsy  did  no  more  than  shew  the  same  colour  inwardly  that  ex- 
isted outwardly.  The  cause  of  death  was  revealed  and  well 
known  when  efforts  were  made  to  resuscitate  him  immediately  af- 
ter the  body  was  found  and  the  medical  men  had  come  and  exam- 
ined it  outwardly. 

And  I also  find  that  Moore’s  death  was  caused  by  poisoning. 

It  is  assuredly  well  known,  indeed  common  knowledge  in  this 
country,  even  among  children,  that  the  well-known  carbon  gases  are 
all  poisonous — coal  gas,  dioxide,  monoxide,  and  acid  gas ; and  that 
the  most  deadly  of  them  is,  as  its  name  indicates,  carbon  monoxide 
gas.  I cannot  make  a finding  based  on  sympathy,  or  actuated  a 
hair’s  breath  by  the  fact  that  nearly  all  men  are  insured,  few  in- 
deed, in  comparison,  insurers.  ISTo  finding  should  be  made  that 
could  give  ground  for  the  assertion  that  in  the  vocabulary  of  some 
courts  there  is  no  such  word  as  fail  ” in  actions  against  insurance 
companies,  nor  any  such  word  as  poison  if  it  would  cause  such 
a failure.  Nor  is  it  my  duty  or  right  to  express  any  opinion  upon 
the  fairness  or  unfairness  of  the  contracts  in  question,  or  the  wis- 
dom or  unwisdom  of  any  of  the  parties  to  them.  They  were  made 
by  and  through  persons  quite  competent  to  contract,  as  they  did, 
and  that  contract  must  be  given  effect  according  to  the  words  they 
used  in  expressing  it. 

I have  now  to  deal  with  the  main  question  of  fact  involved  in 
these  cases : Did  Moore  die  by  his  own  act,  meaning  did  he  com- 

mit suicide  ? for  that  is  plainly  meant  by  the  condition  in  question 
in  the  policy  in  the  first  case,  which  is  headed  Suicide.” 

The  first  case,  in  which  more  than  $25,000  is  involved,  depends 
wholly  upon  the  answer  to  that  question:  and  in  all  other  cases, 
apart  from  any  other  consideration,  the  plaintiffs  must  fail  if  that 
question  be  answered  in  the  affirmative,  for  then  the  death  was  not 
caused  by  accidental  means. 

The  evidence  is  altogether  circumstantial,  as  it  must  be  gener- 
ally in  such  cases. 

Do  the  circumstances  of  this  case  prove  that  Moore  committed 
suicide,  or  are  they  consistent  with  unintentional  death  ? 

For  the  plaintiff  such  circumstances  as  that  at  the  request  of 
one  of  his  friends  by  telephone  a game  of  cards  had  been  agreed 
upon  at  Moore’s  house  that  evening ; that  when  he  went  to  the  car- 
shed,  not  long  after  two  o’clock  in  the  afternoon,  he  took  a ham- 
mer with  him  and  said  that  he  was  going  to  fix  the  loose  chain ; and 
that  his  body  was  found  near  the  wheel  that  had  the  loose  chain ; 
that  his  hat  was  on  a child’s  cart  near-by,  and  his  hammer  and  a 
spade,  and  his  wife’s  car  cushion,  were  all  near  to  this  wheel;  and 
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that  he  did  not  as  far  as  was  known  say  good-by  to  his  children;  Meredith, 

and  did  not  appear  to  be  mentally  distressed;  were  relied  upon  as  E. J^l . 

inconsistent  with  any  dying  by  his  own  hand;  but  that  is  not  so:  1927. 

they  are  all  consistent  with  an  intention  so  to  die.  Many  thous- 

ands  of  dollars  depended  upon  it  appearing  that  his  death  was  ac-  Smirr  Co.’s 

cidental,  and  so  the  man,  if  he  intended  to  kill  himself,  would  be 

careful  to  leave  no  evidence  of  the  intention^  but  would  try  to  London 

make  it  appear,  in  every  way  that  he  could,  that  his  death  was  ac- 

cidental.  Although  they  are  matters  of  no  great  weight,  it  may  be 

said  that  a hammer  is  not  generally  used  in  fastening  a loose  tyre 

chain,  and  it  is  difficult  to  understand  how  it  could  well  be  used  on 

an  inflated  tyre;  that  a pair  of  priers  is  generally  used;  and  it  is 

difficult  also  to  imagine  what  use  a spade  could  be.  Unless  the 

chain  could  be  fastened  with  priers,  it  would  ordinarily  be  taken  oS 

to  be  welded  or  otherwise  repaired.  The  chain  was  not  produced 

at  the  trial,  though  in  the  plaintiff  Moore’s  possession,  so  it  must 

be  taken^  as  I think  it  was  admitted,  that  its  production  would  not 

aid  the  plaintiffs’  cases. 

But  these  are  all  very  minor  matters  in  comparison  with  the 
other  circumstances  of  the  case. 

Moore  knew  well  the  very  poisonous  character  of  carbon  mon- 
oxide gas,  and  that  it  was  generated  by  the  engine  of  the  car  the 
chain  of  wffiich  he  professed  to  be  about  to  fasten.  The  day  was 
one  of  the  shortest  of  the  year,  and  there  was  no  window  on  that 
side  of  the  car-shed  where  the  loose  chain  was,  but  the  large  doors 
of  the  shed  were  there,  and  yet  he  did  not  open  them  even  to  get 
tlie  light  needed  for  any  work  upon  the  loose  chain.  Then  with 
those  doors  closed  he  started  the  engine  going  and  emitting  smoke 
and  carbon  monoxide  gas  at  the  rear  of  the  car ; and  he,  an  active, 
intelligent  man^  with  a knowledge  of  the  great  danger  he  had  creat- 
ed, went  to  the  rear  of  the  car  and  remained  there  until  ho  was 
dead.  These  direct  and  most  material  circumstances  I find  to  be 
quite  inconsistent  with  unintentional  death  and  altogether  consist- 
ent Avith  intentional  death.  Why  start  the  poison  flowing  close  to 
him;  why  not  fasten  the  chains  first;  why  not  open  the  large 
doors ; why  not  run  the  car  out  of  the  shed  into  the  yard  if  foolish 
enough  to  work  when  the  gas  and  smoke  were  being  discharged? 

But  he  was  not  a foolish  man;  he  was  quite  the  opposite  of  that, 
knowing  and  intentionally  doing  all  that  he  did;  and  well-knowing 
what  the  effect  of  it  should  be. 

Besides  these  things,  it  must  not  be  forgotten  that  the  poison 
was  turned  on  by  the  man  himself,  it  is  not  as  if  he  had  gone  into 
a closed  room  already  surcharged  with  it;  that,  ordinarily,  it  takes 
from  one  to  five  minutes  to  cause  death  of  a human  beins:  unable 
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Mere;]ith,  to  breathe  at  all  as  in  drowning  or  strangling,  though  indeed  there 

C.J^r.  recent  exhibitions  of  the  ability  of  human  beings  to 

1927.  remain  uninjured  in  a small  box  with  the  outside  air  perfectly 

Laxg  excluded,  for  half  an  hour  and  more ; and  that  the  man^s  body  was 

SiTiKT  Co.’s  vvarm  six  hours  or  more  after  he  turned  on  the  eras,  so  that  it  must 

rni^-r-o'T^pp  O ^ 

y/  have  taken  a long  time  to  cause  his  death,  as  must  have  been  the 
r case  unless  he  directly  inhaled  the  gas  at  the  mouth  of  the  exhaust- 

i-i  1 rK  1 S L R-  , T T 1 1 1 • 

AxcE  Co.  pipe : and,  all  that  being  so,  there  can  be  no  doubt  that  he  could 
and  would  have  escaped  if  he  wished  to  save  his  life.  The  large 
doors  were  within  reach  of  him : and  he  well  knew  the  nature  and 
effect  of  the  poison  he  had  let  loose  upon  him.  The  man  who  turn- 
ed off  the  engine  and  then  found  and  removed  the  body,  and  others 
who  went  into  the  shed,  were  in  no  way  affected  by  the  gas,  after 
the  engine  had  been  running  for  six  hours. 

I have  now  to  deal  with  the  indirect  circumstantial  evidence, 
that  which  in  criminal  cases  is  commonly  called  motive. 

If  the  man  died  by  accidental  means,  his  wife  and  children 
were  left  handsomely  provided  for;  and  creditors  would  be  com- 
forted to  the  extent  of  $25,000. 

He  was  in  hopelessly  insolvent  circumstances : and  the  com- 
pany, into  which  all  his  energy  had  been  put  and  his  hopes  had  been 
centred,  was  hopelessly  insolvent  as  to  liquid  assets,’^  and  is  now 
in  bankruptcy,  the  creditors  having  been  paid  25  cents  in  the  dollar, 
and  having  now  their  hopes  of  further  substantial  payment  bound 
up  in  the  success  of  the  trustee  in  bankruptcy  as  plaintiff  in  the 
first  mentioned  of  these  four  actions. 

He  had  $12  to  his  credit  in  his  bank  account.  The  house  in 
which  he  and  his  family  lived  was  bought  for  about  $4,900,  and 
was  mortgaged  for  about  $8,000.  He  was  indebted  to  the  company 
in  about  $20,000,  which  he  had  received  from  it  by  way  of  cheques 
of  the  company  made  payable  to  him  and  cashed  by  him. 

This  money,  instead  of  being  charged  to  him  in  the  books,  was 
entered  in  the  bills  and  accounts  receivable  book  as  an  asset  of  the 
company.  The  money  seems  to  have  been  paid  to  iMr.  Lang,  who 
had  been  president  of  the  company  and  after  whom  it  was  named, 
but  who  had  been  got  rid  of  and  whose  place  had  been  taken  by 
Moore  in  addition  to  his  office  of  manager.  Lang’s  stock  was 
transferred  to  Moore  and  taken  in  Moore’s  name,  in  trust.  AVhat 
‘ffin  trust”  really  meant,  if  anything,  is  of  no  importance,  and 
no  evidence  as  to  it  was  given.  Moore  was  liable  to  the  company 
for  the  $20,000  which  he  received  from  it  and  deposited  in  his 
own  bank  account. 

Statements  of  the  assets  of  the  company  were  falsified  in  regard 
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bo  the  stock  in  hand  of  material  for  making  shirts,  commonly 
called  shirtings.  Stock  was  taken  of  these  shirtings  and  the 
number  of  yards  of  each  piece  was  put  down  on  an  inventory  slip 
by  the  person  who  measured  it  or  otherwise  ascertained  the  quantity. 
These  slips  went  to  the  manager's  office,  and  from  them  the  state- 
ment of  assets  in  this  respect  was  made  up : the  persons  doing 
this  were  Moore  and  the  witness  Oliver  Moyer,  and  in  that  work 
the  falsifications  were  effected  thus : on  some  of  the  slips  in  which 
the  actual  quantity  was  given,  a figure  was  added,  either  in  front 
or  at  the  end  of  the  actual  quantity,  so  changing — for  example — 
hundreds  into  thousands  or  tens  into  hundreds.  That  this  was 
done  by  Moore,  or  by  his  direction^  there  can  be  no  doubt:  and 
upon  these  false  statements,  both  as  to  quantities  and  values, 
amounting  to  about  $11,000,  and  as  to  the  $20,000  drawn  by  Moore, 
moneys  were  borrowed  from  a bank;  and  all  concerned  in  the 
company  who  looked  into  its  statements  were  misled. 

A short  time  before  the  man^s  death  some  of  the  directors 
evidently  became  suspicious  regarding  the  affairs  of  the  company, 
and  insisted  upon  an  immediate  investigation.  They  had  the 
assistance  of  a solicitor,  who  was  at  the  time  engaged  in  the  investi- 
gation of  the  affairs  of  another  company;  and  he  was  able  to  get 
the  auditors  engaged  in  the  other  case  to  take  up  this  one  at  once, 
and  they  began  their  audit  two  or  three  days  before  the  man’s 
death.  He  knew  that  the  false  and  misleading  entries  which  I 
have  mentioned,  and  the  true  state  of  affairs  in  all  respects,  must 
soon  be  disclosed,  with  the  inevitable  consequences  ; but  he  seems 
to  have  thought  that,  if  money  could  be  raised  by  the  sale  of  the 
stock  he  had  acquired  and  the  moneys  he  had  taken  from  the  com- 
pany returned — about  $20,000^ — the  impending  calamities  might 
be  avoided;  and  he  seems  to  have  had  some  forlorn  hope  that  a 
merchant  in  Ottawa  with  whom  the  company  had  dealings,  they 
being  the  licensees  from  him  in  respect  of  a patent  shirt-cuff  which 
they  made,  might  aid  him;  and  he  left  the  factory  and  his  home 
and  went  to  Ottawa  and  endeavoured  to  raise  $20,000  in  that  way 
■ — offering  $24,000  stock — but  failed.  The  investigation  of  the 
auditors  was  going  on  at  this  time;  and  he  telephoned  from  Ottawa 
inquiring  about  it. 

Having  tlnis  failed  he  returned  to  Iris  home,  wliere.  if  lie  lived, 
he  was  obliged  to  face  these  probabilities:  the  failure  of  the  com- 
pany of  which  he  was  president  and  manager  and  in  which  his 
pride,  ambitions,  and  hopes  had  been  so  much  centred;  the  dis- 
closure of  his  misconduct  as  president  and  manager  to  which  T 
have  referred,  with  the  effect  that  might  have  upon  his  reputation 
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and  prospects;  and  the  possibility  of  prosecution  for  obtaining 
money  under  false  pretence  and  making  or  concurring  in  the 
making  of  false  entries  in  the  books  of  the  company,  a thing  which 
was  much  in  the  minds  of  the  public  by  reason  of  certain  prose- 
cutions of  bank  officials;  the  loss  of  his  house  and  his  occupation; 
his  own  insolvency;  and  his  inability  to  keep  up  the  great  amount 
of  insurance,  for  any  one  in  his  financial  position,  which  he  had 
upon  his  life,  a large  amount  of  which  is  involved  in  these  actions. 
On  the  other  hand,  his  death  meant  the  payment  of  a large  amount 
of  money  to  his  wife  in  any  case,  and  a large  additional  amount 
if  it  were  made  to  appear  to  have  been  accidental — about  $60^000 
in  all:  and  the  payment  of  $25,000  to  the  company — now  to  the 
trustee  in  bankruptcy  of  it — unless  it  could  be  proved  that  he 
had  committed  suicide. 

The  direct  circumstantial  evidence  is  altogether  consistent  with 
suicide : and  in  its  main  and  most  direct  features  is  quite  incon- 
sistent with  unintentional  death. 

I find  that  Moore’s  death  was  caused  by  his  own  act.” 

Each  action  must  be  dismissed  with  costs,  unless  the  defend- 
ants in  it  consent  to  a dismissal  without  costs,  in  which  case  the 
dismissal  shall  be  without  costs  by  consent. 

Some  question  of  interest  on  some  insurance  moneys  that  have 
been  paid  was  mentioned:  but  I understood  that  the  parties  were 
eventually  agreed  as  to  this.  If  not,  either  party  may  take  a 
reference  to  any  referee  they  may  agree  upon  or  to  the  proper 
official  referee,  to  ascertain  and  state  what  sum,  if  any,  is  due 
and  payable,  and  by  whom  and  to  whom  in  respect  of  such  interest : 
and  judgment  may  be  entered  in  accordance  with  the  referee’s 
report  after  its  confirmation,  with  costs  if  the  plaintiffs  fail,  and 
with  costs  according  to  the  rules,  as  to  scale,  etc.,  if  the  judgment 
be  in  favour  of  a plaintiff. 


[ROSE,  J.] 

Thomson  v.  Harrison. 

Vendor  and  Purchaser — Vendor's  Lien  -for  Unpaid  Purchase-money — 
Mortgage  Made  hy  Purchaser — Priorities — Registration — Fraud  of 
Purchaser — Registry  Act,  R.S.O.  191  Jf,  ch.  12J/,  secs.  72,  IS — “As 
against  a Registered  Instrument  Executed  hy  the  same  Person." 

The  plaintiff  having  agreed  to  sell  land  to  the  defendant  H.,  a deed  of 
conveyance  of  the  land  was  executed  by  the  plaintiff  and  a mortgage 
for  a large  part  of  the  purchase-price  by  H.,  the  plaintiff  leaving  the 


LX.] 


ONTARIO  LAW  REPORTS. 


485 


mortgage  with  H.  to  be  registered.  H.  borrowed  money  from  S. 
and  made  in  favour  of  S.  a mortgage  upon  the  same  land,  the  mort- 
gage-deed being  also  left  with  H.  to  be  registered.  H.  registered 
the  deed  and  immediately  after  it  the  mortgage  to  S.,  but  did  not 
register  the  mortgage  to  the  plaintiff.  The  plaintiff  and  S.  acted  in 
good  faith;  — 

Held,  that  by  the  transaction  between  the  plaintiff  and  H.  the  latter 
acquired  the  fee  in  the  land,  subject  to  the  plaintiff’s  right  to  be 
paid  the  balance  of  the  purchase-price;  and,  apart  from  the  Registry 
Act,  the  plaintiff  was  entitled  to  priority  over  S.;for,  whether  the 
grant  by  way  of  mortgage  from  H.  to  S.  preceded  and  was  “ fed  ” 
by  the  grant  from  the  plaintiff  to  H.,  or  the  mortgage  to  S.  was 
delivered  after  the  plaintiff’s  grant  to  H.,  S.  acquired  only  such 
title  as  passed  from  the  plaintiff  to  H.;  but,  by  sec.  72  of  the  Registry 
Act,  the  mortgage  from  H.  to  S.  had  priority  over  the  mortgage 
from  H.  to  the  plaintiff — S.,  at  the  time  of  the  registration  of  her 
mortgage,  having  no  actual  notice  of  the  mortgage  to  the  plaintiff, 
and  the  notice  that  H.  had  not  being  imputable  to  S.,  for,  although 
H.  was  the  agent  of  S.  to  register  the  mortgage,  H.’s  conduct 
throughout  the  transaction  was  such  as  to  raise  a conclusive  pre- 
sumption that  she  would  not  inform  S.  of  the  plaintiff’s  prior  claim. 
Cave  V.  Gave  (1880),  15  Ch.D.  639,  followed. 

And,  by  sec.  73  of  the  Act,  the  mortgage  to  S.  had  priority  over  the 
claim  of  the  plaintiff  as  an  unpaid  vendor,  which  is  an  “ equitable 
lien.” 

The  right  of  S.  to  priority  arose  from  the  statute  alone:  she  could 
set  up  no  estoppel  against  the  plaintiff,  for  she  in  no  sense  relied 
upon  the  plaintiff’s  deed  to  H. 

Dicta  in  Peterkin  v.  McFarlane  (1884),  9 A.R.  429,  Rose  v.  Peterkin 
(1885),  13  Can.  IS.C.R.  677,  and  City  of  Toronto  v.  Jarvis  (1895), 
25  Can.  S.C.R.  237,  applied. 

Meaning  of  the  expression  “as  against  a registered  instrument  exe- 
cuted by  the  same  person”  (sec.  73)  discussed. 

Ax  action  to  establish  the  priority  of  the  plaintiff^s  claim  as  an 
unpaid  vendor  of  land  over  the  claims  of  certain  mortgagees. 

The  action  was  tried  before  Rosb^  J.,  without  a jury,  at  Brant- 
ford. 

R.  J.  Waterons,  for  the  plaintiff. 

M.  W.  McEwetv,  for  the  defendant  Stewart. 

W.  R.  Macdonald^  for  the  defendants  Slaght  and  Phelps. 

No  one  appeared  for  the  defendants  Harrison  and  Gardner. 

April  29.  Rose,  J.  : — The  issue  in  this  case  is  as  to  whether 
the  claim  of  an  unpaid  vendor  of  land  has  priority,  in  the  circum- 
Btances  of  the  case,  over  the  claims  of  persons  who  advanced 
money  to  the  purchaser  on  the  security  of  mortgages  executed  by 
the  purchaser,  which  mortgages  were  registered-  before  a mortgage 
from  the  purchaser  to  the  vendor  given  to  secure  payment  of  the 
unpaid  portion  of  the  purchase-price.  The  vendor  and  the  mort- 
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gagees  all  acted  in  good  faith ; the  question  is  as  to  who  is  to  suffer 
for  the  fraudulent  acts  of  the  purchaser. 

The  defendant  Ruby  Harrison  carried  on  business  as  a con- 
veyancer and  estate  agent.  In  the  spring  of  1924  she  asked  the 
plaintiff  to  sell  his  house  to  her.  On  the  12th  April,  1924,  the 
plaintiff  said  that  he  would  sell  the  house  for  $3,000,  taking  $500 
in  cash  and  a first  mortgage  for  the  balance,  $2,500.  Later  on 
the  same  day  the  defendant  Harrison  brought  a deed  of  convey- 
ance, in  which  the  consideration  is  expressed  to  be  one  dollar  and 
other  lawful  consideration,  and  a mortgage.  The  plaintiff  execut- 
ed the  deed;  the  defendant  Harrison  executed  the  mortgage,  paid 
$200,  and  gave  a receipt  for  another  $300,  which  $300  she  said 
she  would  invest  for  the  plaintiff ; and  the  plaintiff  paid  the  defend- 
ant Harrison  a conveyancing  charge  and  left  the  mortgage  with  her 
to  be  registered. 

Before  the  plaintiff  had  decided  to  sell  his  house,  the  defendant 
Harrison  had  persuaded  the  defendant  Mrs.  iStewart  that  a loan  of 
$1,200  on  the  security  of  a first  mortgage  of  the  house  would  be  a 
good  investment,  and  had  said  that  she  (Llarrison)  would  be  the 
mortgagor;  and  on  the  9th  April  Mrs.  Stewart  had  issued  her 
cheque  for  $1,200  in  favour  of  the  defendant  Harrison^  who  had 
presented  it  for  acceptance  on  the  day  of  its  date,  and  on  the  11th 
April  had  negotiated  it  to  a bank;  it  had  come  back  to  the  draw- 
er’s bankers  on  the  12th.  The  defendant  Harrison  also,  on  the  9th 
April,,  had  shewn  Mrs.  Stewart  a mortgage  (Mrs.  Stewart  says 
that  the  mortgage  was  not  shewn  to  her  until  the  13th,  but,  having 
regard  to  what  she  said  when  she  was  examined  for  discovery  and 
to  the  fact  that  the  13th  fell  on  a Sunday,  I think  she  is  in 
error),  but  I am  unable  to  find  positively  whether  the  mortgage 
exhibited  had  or  had  not  been  executed — it  bears  date  the  10th 
April,  1924,  and  the  reasons  which  the  attesting  witness  gives  for 
thinking  that  the  execution  was  later  are  not  very  convincing. 
However,  I do  not  think  that  anything  really  turns  upon  the  date 
of  the  execution.  Having  been  shewn  to  Mrs.  Stewart,  the  mort- 
gage was  left  with  the  defendant  Harrison  to  be  registered. 

On  the  28th  April,  1924,  the  defendant  Harrison  registered 
the  conveyance  from  the  plaintiff  to  herself,  and  immediately  after 
it  her  mortgage  to  Mrs.  Stewart. 

In  June,  1924,  the  defendant  Harrison  persuaded  the  defendants 
the  Slaghts  to  lend  her  $300  on  the  security  of  a second  mortgage 
of  the  house.  The  money  was  advanced,  and  on  the  19th  June  the 
mortgage  (dated  the  8th  June)  was  registered  by  the  defendant 
Harrison. 
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The  transaction  in  which  the  defendants  Phelps  and  Gardner 
were  concerned  need  not  be  stated,  as  a settlement  has  been  made 
as  between  the  plaintiff  and  those  defendants. 

The  defendant  Harrison  paid  interest  regularly  to  the  several 
mortgagees^  and  it  was  not  until  after  she  had  made  an  assignment 
in  bankruptcy  in  September,  1926,  that  the  plaintiff  learned  that 
the  mortgage  to  him  had  not  been  registered.  The  mortgage  was 
found  amongst  the  defendant  Harrison’s  papers,  and  was  register- 
ed on  the  5th  October,  1926. 

The  result  nf  the  transaction  between  the  plaintiff  and  the 
defendant  Harrison  was  that  the  latter  acquired  the  fee  in  the  lajid 
subject  to  the  plaintiff’s  right  to  be  paid  the  balance  of  the  pur- 
chase-price. Apart  from  the  Registry  Act,  therefore,  the  plaintiff 
is  clearly  entitled  to  priority  over  Mrs.  Stewart;  for,  whether  the 
grant  by  way  of  mortgage  from  Miss  Harrison  to  Mrs.  Stmvart 
preceded  and  was  “fed”  by  the  grant  from  the  plaintiff  to  Miss 
Harrison,  or  the  mortgage  to  Mrs.  Stewart  was  delivered  after  the 
plaintiff’s  grant  to  Miss  Harrison,  Mrs.  Stewart  acquired  only  such 
title  as  passed  from  the  plaintiff  to  Miss  Harrison:  Nevitt  v.  Mc- 
Murray  (1886),  14  A.R.  126;  McMillan  v.  Munro  (1898),  25  A.R. 
288.  But  by  sec.  72  of  the  Registry  Act  (R.S.O.  1914,  ch.  124) 
the  mortgage  from  the  defendant  Harrison  to  Mrs.  Stewart  is  given 
priority  over  the  mortgage  from  the  defendant  Harrison  to  the 
plaintiff;  for  by  that  section  it  is  enacted  that  “priority  of  regis- 
tration shall  prevail  unless  before  the  prior  registration  there  has 
been  actual  notice  of  the  prior  instrument  by  the  person  claiming 
under  the  prior  registration,”  and  Mrs.  Stewart^,  at  the  time  of 
the  registration  of  her  mortgage,  had  no  actual  notice  of  the 
mortgage  to  the  plaintiff,  and  the  notice  that  the  defendant  Harri- 
son had  cannot  be  imputed  to  Mrs.  Stewart,  for,  although  the 
defendant  Harrison  was  Mrs.  Stewart’s  agent  to  register  the 
mortgage,  the  agent’s  conduct  throughout  the  transaction  was  such 
as  to  raise  a conclusive  presumption  that  she  would  not  inform 
her  principal  of  the  plaintiff’s  prior  claim:  Cave  v.  Cave  (1880), 

15  Ch.  D.  639. 

I think  that  by  sec.  73  of  the  Registry  Act  the  mortgage  to  the 
defendant  Stewart  is  given  priority  over  the  plaintiff’s  claim,  as 
an  unpaid  vendor.  Tlie  relevant  ]mrtion  of  sec.  73  is  in  these 
words:  “ Ho  equitable  lien,  charge  or  interest  affecting  land  shall  be 
valid,  as  against  a registered  instrument  executed  by  the  same  per- 
son, his  heirs  or  assigns.”  The  plaintiffls  claim  as  unpaid  vendor  is 
an  equitable  lien:  Halsbury’s  Taiws  of  England,  vol.  19,  p.  15;  and 
the  only  difficulty  in  applying  the  section  lies  in  the  words  “ as 
against  a regisfered  instrument  executed  by  the  same  person.'’ 
These  words  would  have  suggested  to  me  that  the  “equitable  lien, 
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charge  or  interest ''  that  is  postponed  is  an  equitable  lien,  charge  or 
interest  created  by  the  person  who  executed  the  registered  instru- 
ment, and  not  an  equitable  lien,  charge  or  interest  created  or  declar- 
ed by  the  courts.  But  in  Peterhin  v.  McFarlane  (1884),  9 xAR.  429, 
Patterson,  J.A.,  said  (p.  460)  that  he  did  not  doubt  that  the 
expression  ''  the  same  party,^'  which  occurred  in  the  section  as  it 
stood  at  that  time,  might  properly  be  taken  to  refer  to  any  party 
against  whom  the  equity  was  asserted;  and  in  the  same  case,  sub 
nom.  Rose  v.  Peterkin,  in  the  Supreme  Court  of  Canada  (1885), 
13  Can.  S.C.R.  677,  Strong,  J.,  after  mentioning  (p.  707)  that 
"the  bad  draftsmanship  which  is  conspicuous  in  this  clause  (had) 
been  well  pointed  out  by  Mr.  Justice  Patterson,''  proceeded  to 
express  his  concurrence,  not  indeed  in  the  suggestion  as  to  the 
meaning  of  the  expression  " the  same  party,"  but  in  the  conclusion 
reached  by  Patterson,  J.A.,  as  to  the  kind  of  " liens,  charges  or 
interests"  affected.  Then  in  City  of  Toronto  v.  Jarvis  (1895), 
25  Can.  S.C.R.  237,  Strong,  C.J.,  delivering  the  judgment  of  the 
Court,  and  speaking  of  the  section  as  it  appeared  in  the  Revised 
Statutes  of  1877,  where  it  ran  "no  lien,  charge  or  interest  affecting 
land  shall  be  deemed  valid  ...  as  against  a registered  instru- 
ment executed  by  the  same  party,"  said  (p.  243)  : " This  provision 
is  clearly  not  restricted  to  interests  derived  under  written  instru- 
ments susceptible  of  registration,  but  it  applies  to  all  interests, 
including  equitable  mortgages,  vendors'  liens,  parol  contracts  partly 
performed.  . . ." 

The  judgment  of  Patterson,  J.A.,  in  Peterkin  v.  McFarlane 
hardly  depended  upon  his  interpretation  of  the  words  " the  same 
party,"  and  the  statement  of  Strong,  C.J.,  that  the  enactment 
under  discussion  applied  to  vendors'  liens  was  not  necessary  to  the 
decision  in  City  of  Toronto  v.  Jarvis,  and  strictly  speaking  neither 
of  the  cases  mentioned  is  a decision  that  compels  a holding  that 
sec.  73  of  the  Act  as  it  stands  at  present  is  applicable  in  the  present 
case;  indeed,  the  precise  point  that  arises  does  not  seem  to  have 
arisen  in  any  case  that  has  come  to  my  attentio<n,  and  it  is  a point 
that  would  not  be  likely  to  arise  frequently,  for  in  the  usual  case  a 
purchaser  or  mortgagee  causes  the  title  to  be  examined  before  he 
parts  with  his  money,  and  a purchaser  or  mortgagee  dealing  upon 
the  faith  of  a conveyance  to  his  vendor  or  mortgagor  absolute  in 
form  and  containing  (as  the  plaintiff’s  deed  to  Harrison  did)  a 
recital  of  the  payment  of  the  purchase-price,  will  be  protected  by 
estoppel  against  any  undisclosed  equitable  claim  of  the  person  who 
executed  that  conveyance ; but  I think  that  in  deference  to  the 
expressions  of  opinion  mentioned  and  to  other  statements,  e.g. 
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that  of  Blake,  C.,  in  McMaster  v.  Phipps  (1855)^  5 Gr.  253, 
adopted  by  Patterson,  J.A.,  in  Peterkin  v.  McFarlane,  I ought  to 
hold  that  Mrs.  Stewart’s  mortgage  has  priority  over  the  plaintiffs 
lien.  Mrs.  Stewart,  of  course,  can  set  up  no  estoppel  as  against 
the  plaintiff,  because,  whenever  her  mortgage  may  have  been 
executed  or  delivered,  she  did  not  in  any  sense  rely  upon  the  plain- 
tiffs deed  to  the  defendant  Harrison;  and  so  Mrs.  Stewart’s  right 
to  priority  arises  from  the  statute  alone ; but,  for  the  reasons  stated, 
I think  the  right  must  be  held  to  be  established. 

The  only  distinction  that  there  is  between  Mrs.  Stewart’s  case 
and  the  case  of  Mr.  and  Mjs.  Slaght  is  that  the  Slaghts  advanced 
their  money  and  took  their  mortgage  from  the  defendant  Harrison 
after  the  deed  of  conveyance  from  the  plaintiff  to  the  defendant 
Harrison  had  been  registered,  whereas  Mrs.  Stewart  advanced  her 
money,  and  may  have  taken  delivery  of  her  mortgage,  before  the 
defendant  Harrison  had  acquired  any  title;  and  the  effect  of  that 
distinction,  if  there  is  any,  is  to  make  the  statutory  rights  of  the 
Slaghts  to  priority  over  the  plaintiff’s  lien  even  clearer  than  Mrs. 
Stewart’s  similar  right. 

As  against  the  defendants  Stewart  and  Slaght  the  action  must 
be  dismissed  with  costs.  As  against  the  defendants  Gardner  and 
Campbell  there  will  be  the  judgment  agreed  upon.  As  against  the 
defendant  Harrison,  there  will  be  judgment  declaring  an  obligation 
to  pay  off  the  mortgages  held  by  Mrs.  Stewart  and  the  Slaghts, 
and  ordering  payment  to  the  plaintiff  of  his  costs  of  the  action, 
including  such  costs  as  he  is  compelled  to  pay  to  the  successful 
defendants. 
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[IN  CHAMBERS  ] 

Hyatt  v.  Owens.  1927. 

May  5. 

Judgment  Debtor — Judgment  against  Estate  of  Deceased  Person — 

Order  for  Examination  of  Executor — Rules  oHO  et  seq. — Executor 
7iot  Examinable  — Remedies  — Discovery  — Execution — Motion  to 
Commit  for  N on-attei'idance — Waiver — Practice. 

Where  non-attendance  on  the  day  fixed  by  an  order  for  the  defend- 
ant’s attendance  for  examination  as  a judgment  debtor  is  waived  by 
the  plaintiff,  the  defendant  cannot  be  committed  for  failure  to  attend 
upon  a subsequent  day,  the  effect  of  the  order  being  spent. 

The  proper  practice  is  to  obtain  a certificate  of  non-attendance  at  the 
time  and  place  named,  and  then  time  can  be  freely  given  without 
prejudice  to  a motion  to  commit  when  patience  ceases  to  be  a virtue. 

Where  the  judgment  against  the  defendant  was  not  personal  but  as 
executor  and  trustee  under  a will,  for  a sum  to  be  levied  out  of 
the  property  which  was  of  the  testatrix  at  the  time  of  her  death,  in 

32 — 60  o.L.R. 


490 


ONTARIO  LAW  REPORTS. 


1927. 

Hyatt 

V. 

OWEWS. 


[vOL. 

the  hands  of  the  defendant  as  her  executor,  it  was  held,  that  the 
defendant  was  not  a judgment  debtor  whose  examination  is  pro- 
vided for  by  Rules  580  et  seq.,  and  a motion  for  an  order  for  his 
committal  for  failure  to  attend  for  examination  was  refused. 
Methods  of  obtaining  discovery ‘ and  enforciing,  execution  pointed  out. 

Motion  by  the  plaintiff  for  an  order  for  the  committal  of  the 
defendant  for  contempt  of  Court  in  failure  to  attend  for  examina- 
tion as  a judgment  debtor  pursuant  to  an  order. 

May  3.  The  motion  was  heard  by  Hodgins,  J.A.,  in  Cham- 
bers. 

J.  P.  MacGregor,  for  the  plaintiff. 

No  one  appeared  for  the  defendant. 

May  6.  Hodgins,  J.A.  : — The  plaintiff  on  the  27th  May,  1926, 
obtained  judgment  against  the  defendant  as  executor  and  trustee 
under  the  will  of  Margaret  M.  Down,  deceased,  for  $1,379.70,  to 
be  levied  out  of  the  property  which  was  of  the  said  deceased  at  the 
time  of  her  death  in  the  hands  of  the  defendant  as  her  executor, 
if  he  had  so  much  in  his  hands  to  he  administered,  and  if  he  had 
not  so  much,  then  for  payment  of  $38  costs^  de  honvs  propHis. 

The  plaintiff  thereafter  took  proceedings  to  examine  the  de- 
fendant as  a judgment  debtor,  and  on  the  13th  December,  1926, 
obtained  an  order  that  the  defendant  herein  do  attend  on  the 
first  day  after  the  Christmas  vacation,  viz.,  the  7th  day  of  January 
next,  at  such  time  and  place  as  the  plaintiff  may  appoint  and  give 
24  hours’  notice  of  to  the  solicitor  for  the  defendant  herein,  and 
submit  to  examination  as  a judgment  debtor.” 

By  arrangement  between  the  plaintiff’s  solicitor  and  the  defend- 
ant, the  latter  did  not  attend  on  the  day  named,  and  succeeded  in 
getting  delays  from  time  to  time  pursuant  to  further  concessions 
by  the  plaintiff’s  solicitor. 

The  plaintiff  now  moves  to  commit  the  defendant  for  non- 
attendance  pursuant  to  the  above  order. 

I cannot  order  committal  where  the  non-attendance  on  the  day 
fixed  was  waived  by  the  plaintiff.  The  effect  of  that  order  as  to 
attendance  on  a day  certain  is  spent,  and,  if  the  defendant  as 
executor  be  examinable  at  all,  another  order  must  be  obtained  and 
default  shewn  pursuant  thereto  before  the  defendant  can  be  com- 
mitted as  being  in  contempt.  The  proper  practice  is  to  obtain  a 
certificate  of  non-attendance  at  the  time  and  place  named,  and 
then  time  can  be  freely  given  without  prejudice  to  a motion  to 
commit  when  patience  ceases  to  be  a virtue. 
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But  I do  not  think  that  the  defendant,  under  the  judgment 
herein,  is  a judgment  debtor  whose  examination  is  provided  for 
in  the  'Consolidated  Rules.  A consideration  of  Rules  580  et 
seq.,  governing  examination  of  judgment  debtors,  shews  that  they 
cannot  apply  to  a case  where  the  defendant  did  not  personally 
incur  the  debt  and  where  the  debt  is  one  of  the  estate,  as  set  out  in 
the  judgment  obtained.  Inquiry  is  limited  to  the  debtor’s  own 
property  and  means  when  he  incurred  the  debt  in  question  and 
what  he  has  since  done  with  it — information  which  would  not  be 
relevant  to  a search  for  assets  of  the  estate. 

It  is  open  to  the  plaintiff  to  obtain  leave  to  issue  execution 
under  Rule  566  to  levy  on  assets  of  the  estate  in  futv/ro,  for  which 
the  judgment  does  not  provide.  See  McKihbon  v.  Feegan  (1893), 
21  A.R.  87,  per  Osier,  J.A.  But  that  will  not  make  the  defendant 
a judgment  debtor:  Holmested’s  Judicature  Act,  p.  1189;  Stewart 
V.  Rhodes^  [1900]  1 Ch.  386.  The  plaintiff  may  on  the  present 
judgment  issue  execution  and  seize  any  assets  of  the  estate — sub- 
ject to  accounting  to  any  others  interested  in  the  estate  if  it  proves 
insolvent:  Bank  of  British  North  America  v.  Mallory  (1870),  17 
Or.  102;  sec.  53  of  the  Trustee  Act,  R.S.O.  1914.  ch.  121.  If  the 
defendant  is  made  liable  personally  for  the  debt  so  tliat  it  becomes 
exigible  de  bonis  propriis,  in  that  case  his  liability,  as  executor  and 
trustee,  to  the  plaintiff  will  disappear:  In  re  Thomas,  [1912] 
2 Ch.  848.  The  ways  open  to  the  plaintiff  for  discovery  under  the 
present  judgment  are  either  by  administration  of  the  estate  and 
accounting  therein,  or  by  action  alleging  a devmtamt  and  obtaining 
a personal  judgment;  Wilson  v.  Andrew  (1857),  6 U.C.C.P.  428. 

The  application  will  be  refused.  No  costs. 


[ORDE.  J.A.] 

Re  St.  John’s  Church. 

Church — Grant  of  Land  to  Trustees  for  Church  of  England  Parsonage — 
Trusts  Declared  by  Deed  — Conveyance  for  Value — Presumption 
that  Trusts  Defined  by  Trustees — Whether  Resulting  Trust  in 
Favour  of  Grantor  Possible — Power  of  Officers  of  Pai'ish  Church  to 
Mortgage  Land  for  Repairs  to  Parsonage — Act  to  Simplify  the  Sales 
of  Property  Held  in  Trust  for  the  Church  of  England  in  the 
Diocese  of  Toronto,  52  Viet.  ch.  91,  sec.  6 — Consent  of  Church 
Authorities — Religious  Institutions  Act,  R.S.O.  191If,  ch.  286,  secs. 
8,  22. 

• An  Act  passed  by  the  Legislature  of  Ontario  In  1889,  “ to  simplify  the 
Sales  of  Property  held  in  trust  for  the  Church  of  England  in  the 
Diocese  of  Toronto,”  is  an  enabling  Act,  intended  to  remove  doubt 
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as  to  the  Church’s  powers,  but  not  to  supersede  all  the  preceding 
legislation  under  which  church  lands  may  be  sold  or  mortgaged. 
Lands  were  granted  in  1841  to  trustees,  for  an  expressed  consideration 
of  £200,  upon  trust  to  permit  the  lands  to  be  held  and  converted  into 
the  site  and  ground  plot  of  a parsonage-house  and  glebe  land  for  the 
residence  of  the  rector  of  a parish  church  already  built:  — 

Held,  upon  an  application  of  the  parish  authorities,  that  the  trusts  must 
be  presumed  to  have  been  declared  by  the  grantees  who  paid  for  the 
lands;  and  any  resulting  trust,  in  the  absence  of  evidence  to  the  con- 
trary, which  might  legally  follow  upon  the  termination  of  the  trust 
(apart  from  legislation  affecting  the  matter)  would  be  in  favour  of 
the  parish  or  of  the  persons  who  contributed  the  £200  paid;  and 
there  could  be  no  resulting  trust  in  favour  of  the  grantor,  within  the 
meaning  of  sec.  6 of  the  Act  of  1889. 

Apart  from  other  legislation,  the  powers  given  by  the  Religious  Insti- 
tutions Act,  which  are  by  sec.  22  conferred  upon  the  Church  of  Eng- 
land, are  sufficient  (see  sec.  8)  to  enable  the  authorities  of  the  parish 
church  to  mortgage  the  parsonage  property  to  secure  moneys  required 
to  make  repairs. 

And  it  was  declared  that  the  applicants  had  power  to  mortgage,  subject 
to  due  compliance  with  the  requirements  of  the  statutes  and  of  the 
canons  of  the  Diocesan  Synod  as  to  the  consent  of  the  vestry  of  the 
church  and  of  the  Synod  or  its  executive  committee  and  of  the 
Bishop. 

Motion  by  the  authorities  of  St.  John’ls  Church,  A'ork  Mills, 
upon  originating  notice  under  Rule  600,  for  an  order  determhiing 
a question  as  to  their  power  to  mortgage  the  lands  upon  which  the 
parsonage-house  is  built. 

March  2.  The  motion  was  heard  by  Oedb^  J.A.,  in  the  Weekly 
Court,  Toronto. 

If.  L.  B.  Smart,  for  the  applicants. 

If.  A.  McRae,  for  a prospective  mortgagee. 

May  6.  Ordb,  J.A.  : — The  authorities  of  the  Parish  of  St. 
JohiPs  Church,  York  Mills,  which  is  a parish  of  the  iChurch  of 
England  in  Canada,  within  the  Diocese  of  Toronto,  wish  to  mort- 
gage the  lands  upon  which  the  parish  parsonage  or  rectory  is  built. 
The  proposed  mortgagee  has  raised  a question  as  to  the  power  to 
give  the  mortgage^  having  regard  to  the  trusts  upon  which  the 
lands  were  originally  conveyed,  and  this  originating  motion  is 
made  under  Rule  600  to  determine  the  question. 

Tlie  lands  were  granted  on  the  19th  October,  1841,  to  the 
Bishop  of  Toronto,  the  then  clergyman  of  the  parish,  and  two 
other  persons  as  trustees,  for  an  expressed  consideration  of  £200. 
The  conveyance  provides  for  succession  in  the  trust  in  the  suc- 
cessors of  the  Bishop  and  of  the  clergyman  appointed  to  the  parish 
by  him,  and  in  two  other  trustees  to  be  appointed  by  the  Bishop 
from  time  to  time,  so  that,  with  the  Bishop  and  the  clergyman. 
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there  shall  be  always  two  other  trustees.  The  trusts  upon  which 
the  lands  are  to  be  held  are  as  follows : — 

Upon  trust  to  permit  the  said  lands  and  tenements  at  all 
times  hereafter  to  be  held  and  converted  into  the  site  and  ground 
plot  of  a parsonage-house  and  glebe  land  for  the  residence  of  the 
clergyman  of  the  United  Uhurcli  of  England  and  Ireland  doing 
duty  for  the  time  being  as  missionary  minister  or  rector  of  the 
church  already  built  and  erected  on  part  of  the  said  lot  number 
eleven  in  the  said  first  concession  of  the  township  of  York. 

And  further  upon  trust  to  permit  the  said  Thomas  Henry 
Marsh  Bartlett  and  the  clergyman  of  the  said  Church  of  England 
and  Ireland  for  the  time  being  duly  appointed  by  the  Bishop  of 
the  Diocese  to  receive  the  rents  issues  and  profits  of  the  said  lands 
and  premises  for  his  own  use  benefit  and  behoof.’^ 

The  parochial  authorities  desire  to  raise  money  to  effect  certain 
repairs  to  the  parsonage  and  to  secure  the  loan  by  a mortgage  of 
the  parsonage  property.  As  the  giving  of  a mortgage  may  result, 
in  case  of  default,  in  the  ultimate  sale  of  the  property  and  its 
conversion  to  other  purposes  than  those  upon  which  the  grant 
declares  it  should  be  held,  it  is  suggested  that  it  may  be  beyond 
the  power  of  the  authorities  of  the  Church  of  England  to  mortgage 
the  lands  at  all. 

Particular  stress  is  laid  upon  sec.  6 of  62  Viet.  ch.  97^  passed 
in  1889,  An  Act  to  Simplify  the  Sales  of  Property  held  in  trust 
for  the  iChurch  of  England  in  the  Diocese  of  Toronto.^'’  This  Act 
recites  that  difficulties  have  been  experienced  in  disposing  of 
property  held  in  trust  for  the  benefit  of  the  churches,  parishes, 
missions  or  congregations  in  the  Diocese  of  Toronto,  owing  to  a 
want  of  uniformity  of  procedure  for  the  sale  and  conveyance 
thereof,  and  authorises  the  sale  of  lands  under  a large  variety  of 
trusts,  but  subject  always  to  the  consent  of  the  vestry  and  of  the 
incorporated  Synod  of  the  Diocese. 

Section  6 of  the  Act  is  as  follows : — • 

6.  Nothing  in  this  Act  shall  alter  or  affect  any  condition  or 
provision  for  a resulting  trust  in  favour  of  any  grantor  of  any 
such  lands,  his  heirs  or  assigns,  which  may  be  contained  in  any 
deed  conveying  such  lands  in  trust  as  aforesaid  to  any  of  the  per- 
Bons  named  in  section  one  of  this  Act^  or  which  may  otherwise 
arise  in  respect  of  said  lands.” 

There  is  here  no  condition  or  provision  for  a resulting  trust 
in  the  deed  of  the  lands,  but  it  is  argued  that  a resulting  trust 
may  arise  by  law,  if  the  lands  now  cease  to  be  used  for  a parsonage- 
house  and  glebe  land  for  the  residence  of  the  clergyman  doing  duty 
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Orde,  J.A  at  St.  John’s  Church,  York  Mills,  either  by  an  attempted  sale  or 
1927.  other  disposal  of  the  lands  themselves,  or  because  of  the  extinction 

of  the  parish  itself,  so  that  there  might  no  longer  be  a clergyman 

St.  John’s  entitled  to  the  benefit  of  the  trust  according  to  its  terms.  It  is  to 
Church,  be  observed  that  the  grant  in  question  is  not  a mere  gift  by  the 
grantor  upon  trusts,  which  in  such  case  would  doubtless  be  deemed 
to  have  been  defined  by  himself^  but  is  a conveyance  for  value  made 
in  consideration  of  £200  paid  to  him  by  the  four  persons  to  whom 
the  grant  is  made  as  trustees.  The  original  conveyance  is  not 
produced,  and  I have  seen  merely  a certified  copy  from  the  registry 
office  of  a memorial  of  it,  which  makes  no  mention  of  any  execu- 
tion of  the  deed  itself  by  the  grantees.  But,  whether  so  executed 
or  not,  the  conveyance  being  for  value,  it  does  not  follow,  I think, 
that  the  trusts  are  to  be  presumed  to  have  been  declared  by  the 
grantor^  but  rather  by  the  grantees  who  paid  for  the  lands,  and 
any  resulting  trust,  in  the  absence  of  evidence  to  the  contrary, 
which  may  legally  follow  upon  the  termination  of  the  trust  (apart 
from  legislation  affecting  the  matter)  would  be  in  favour  of  the 
parish  itself  or  of  the  persons  who  contributed  the  money  making 
up  the  £200  paid  for  the  lands. 

The  objection  raised  by  the  intended  mortgagee  at  first  gave 
me  some  trouble,  but  after  careful  consideration  I do  not  think 
it  is  tenable.  There  cannot  be  here  in  my  opinion  any  resulting 
trust  in  favour  of  the  grantor  within  the  meaning  of  sec.  6 of  the 
Act  of  1889. 

The  powers  of  the  Church  of  England  as  to  the  sale^  mortgage, 
or  other  disposal  of  lands  held  in  trust  for  various  church  pur- 
poses, are  not  confined  to  those  given  by  the  Act  of  1889.  That 
is  really  an  enabling  Act,  intended,  as  the  preamble  indicates,  to 
remove  doubt  as  to  the  Church’s  powers,  but  not  to  supersede  all 
the  preceding  legislation  under  which  Church  lands  may  be  sold 
or  mortgaged. 

Apart  from  any  other  legislation  empowering  the  Church  of 
England  in  the  Diocese  of  Toronto  to  sell  or  mortgage  lands,  the 
powers  given  by  the  Act  respecting  the  Property  of  Religious  In- 
stitutions (R.S.O.  1914,  ch.  286),  which  are  by  sec.  22  conferred 
upon  the  Church  of  England,  are  sufficient  to  enable  the  applicants 
here  to  mortgage  the  parsonage  property  to  secure  moneys  required 
to  make  repairs,  by  virtue  of  sec.  8 of  that  Act. 

To  hdld  that  the  possibility  of  a trust  coming  to  an  end  by  the 
extinction  of  the  parish,  or  by  the  necessity,  for  example,  of  finding 
a more  suitable  residence  for  the  clergyman,  would  of  itself  give 
rise  to  a resulting  trust,  would  nullify  the  effect  of  much  of  the 
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legislation  affecting  church  property  which  has  made  it  clear  that 
lands  held  upon  trust  may,  in  the  absence  of  some  express  con- 
dition to  the  contrary,  be  disposed  of,  subject  always  to  the  duty 
on  the  part  of  the  church  trustees  to  see  that  the  proceeds  are  held 
upon  the  same  trusts  as  those  upon  which  the  property  has  thereto- 
fore been  held. 

My  ruling  upon  the  present  motion  is,  therefore,  that  the  appli- 
cants have  power^  subject  to  due  compliance  with  the  requirements 
of  the  statutes  and  of  the  canons  of  the  Synod  as  to  the  consent 
of  the  vestry,  and  of  the  Synod  or  its  executive  committee  and 
of  the  Bishop,  to  mortgage  the  lands  in  question  for  the  purpose 
already  specified. 

The  motion  requires  no  order  as  to  costs. 


[APPELLATE  DIVISION  ] 

Re  Kirkpateiok  and  Moroughan. 

Illegitimate  Child — AMUation  Order — Children  of  Unmarried  Parents 
Act,  1921,  11  Geo.  V.  ch.  54,  secs.  13,  14  18,  31,  34-~Lial)ility  of 
Father  for  Expenses  of  Mother — Still-born  Child — Report  of  Medi- 
cal Officer  of  Health. 

Under  the  Children  of  Unmarried  Parents  Act,  1921,  the  father  of  a 
child  born  out  of  wedlock  is  liable  for  the  maintenance  and  care  of  the 
mother  of  the  child  before,  at,  and  after  the  birth  of  the  child,  not- 
withstanding that  the  child  is  still-born. 

Sections  13,  14,  18,  31,  and  34  of  the  Act  considered. 

The  difference  between  this  statute  and  the  English  Bastardy  Acts 
pointed  out. 

In  this  statute  the  word  “ affiliation  ” should  be  given  its  natural 
signification — the  determination  of  the  parentage  of  a child. 

The  provision  in  sec.  18(a)  as  to  “the  report  of  the  medical  officer  of 
health  of  the  municipality  ” is  merely  directory. 

An  appeal  by  iClaude  Moroughan  from  an  order  of  the  Judge 
of  the  County  Court  of  the  County  of  Frontenac,  made  on  the 
19th  January,  1927,  in  a proceeding  under  the  Children  of  Un- 
married Parents  Act,  1921,  which  declared  the  appellant  to  be 
the  father  of  a child  born  out  of  wedlock  to  Evelyn  Kirkpatrick, 
and  ordered  him  to  pay  forthwith  to  the  Provincial  Officer 
$1,117.65  for  the  maintenance  and  care,  medical  or  otherwise,  of 
the  said  Evelyn  Kirkpatrick,  the  said  sum  being  for  the  reim- 
bursement of  her  father,  George  Kirkpatrick.^’ 

April  20,  The  appeal  was  heard  by  Latohford,  C.J.,  Middle- 
ton,  Orde,  and  Smith,  JJ.A. 

A.  B.  Cunningham,  K.C.,  for  the  appellant,  argued  that  the 
Children  of  Unmarried  Parents  Act,  1921,  11  Geo.  V.  ch.  64,  did 
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not  apply  in  a case  such  as  the  present^  where  a child  was  removed 
dead  from  the  mother’s  womb:  Rex  v.  De  Brouquens  (1811),  14 
East  277;  Regina  v.  Murphy  (1842),  1 Kerr  (New  Brunswick) 
624.  He  aSlso  submitted  that  the  learned  Judge  below  should  have 
Moroughan.  heard  the  evidence  of  the  medical  officer  of  health;  and  that  the 
sum  awarded  was  excessive. 

F.  P.  Brennan\_,  for  the  Provincial  Officer,  respondent,  contend- 
ed that  the  English  cases  on  the  Bastardy  statutes  did  not  apply, 
because  the  word  “ bastard  ” is  used  in  all  these  Acts,  but  not  in  the 
Ontario  Act.  In  the  latter  the  term  affiliation  is  employed,  but 
in  the  sense  of  indicating  the  determination  of  the  parentage  of  the 
child.  Our  statute  contemplates  an  order  being  made  prior  to  the 
birth,  and  therefore  the  birth  of  a living  child  is  not  a condition 
precedent  to  the  liability  of  the  father.  On  the  other  hand,  the 
English  statutes  are  only  for  indemnity  of  the  parish.  In  support 
of  the  argument  that  a child  which  was  removed  dead  from  the 
mother’s  womb  was  nevertheless  born,  he  referred  to  the  Vital 
Statistics  Act,  1919^  9 Geo.  V.  ch.  23,  sec.  28.  In  that  section  it 
is  provided  that  still  births  shall  be  registered  as  births.” 

May  6.  Latchford,  -C.J.  (after  stating  the  nature  of  the  ap- 
peal, as  above)  : — The  grounds  of  the  appeal  are  error  on  the  part 
of  the  learned  Judge  in  not  hearing  the  evidence  of  the  medical 
officer  of  health,  and  in  finding  that  the  Act  applied  in  a case 
such  as  the  present  one,  where  a child  was  removed  dead  from  the 
mother’s  womb,  for  the  child  was  never  born.”  A further  ground 
is  that  the  sum  awarded  was  excessive. 

Mr.  Cunningham’s  main  contention  is  that  Moroughan’s  liabil- 
ity under  the  Act  is  simply  that  imposed  by  sec.  34  and  is  restrict 
ed  to  a case  where  the  child  is  born  alive. 

The  point  is  a novel  one  and  not  covered  by  authority. 

While  it  cannot  be  doubted  that  the  principal  object  of  the  Act 
is  to  impose  liability  on  the  father  of  a child  born  out  of  wedlock 
for  the  costs  of  its  maintenance,  etc.,  until  it  attains  the  age  of 
sixteen,  or  for  its  funeral  expenses  should  it  die  before  attaining 
that  age,  and  thus  contemplates  that  the  child  has  been  born  alive, 
the  Act,  in  my  opinion,  is  effective  for  an  additional  purpose  and 
has  a much  wider  scope  than  its  title  suggests. 

In  the  first  place,  the  right  to  apply  for  an  affiliation  order  is 
given  by  sec.  13  to  any  person  who  has  supplied  medical  attendance 
or  nursing  or  hospital  accommodation  to  an  unmarried  woman  dur- 
ing pregnancy  or  confinement — a condition  and  an  event  obviously 
independent  of  whether  the  child  is  born  living  or  dead.  The 
order  may  even  be  made  during  pregnancy  (sec.  31). 
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Then  sec.  34  provides  that  the  father  of  a child  born  out  of  App.  Div. 
wedlock  shall  be  liable  to  contribute  to  any  or  all  expenses  as  set 
out  in  clauses  a and  c of  section  18.''^  

X^E  XvlRK“ 

Under  sec.  18  the  father  of  such  a child  (in  this  case  Moroug- 
han)  may  be  ordered  to  pay  to  the  Provincial  Officer, — Mokoughan. 

The  reasonable  expenses  for  the  maintenance  and  care,  Latchford, 
medical  or  otherwise,  of  the  mother  of  such  child  during  the  three 
months  next  preceding  the  birth  of  the  child,  at  tlie  birth,  and  dur- 
ing such  period  after  the  birth  as  may  in  the  opinion  of  the  Judge 
have  been  or  be  necessary  in  connection  with,  or  as  a consequence 
of,  the  birth  of  such  child,  taking  into  consideration  the  circum- 
stances of  the  case  and  the  report  of  the  medical  officer  of  health 
of  the  municipality.” 

The  Act  thus  imposes  liability  for  such  expenses  wlien  incurred 
by  reason  of  the  birth,  irrespective  of  whether  the  child  is  bom 
dead  or  alive. 

The  amount  of  the  liability  imposed  was  the  actual  sum  paid  or 
payable  by  the  father  of  the  girl  in  connection  with  and  as  a con- 
sequence of  the  birth  of  the  still-born  child  of  which  Moroughan 
was  the  father.  The  learned  Judge  considered  that  amount  reason- 
able in  the  peculiar  circumstances  of  the  case,  especially  the  severe 
and  prolonged  septicaemia  which  developed  after  the  birth.  It  was 
unnecessary  to  have  any  report  from  ^Hhe  medical  officer  of 
health  of  the  municipality,”  even  if  the  Judge  could  have  deter- 
mined what  health  officer  is  meant  by  the  statute — ^the  heaEh  officer 
of  the  municipality  of  Storrington,  in  which  the  parties  lived,  or 
the  health  officer  of  the  municipality  of  Kingston,  in  which  the 
child  was  born.  The  evidence  of  such  an  officer  could  have  no 
bearing  on  tlie  case,  and  the  provision  of  the  statute  is  merely 
directory. 

The  appeal  in  my  opinion  fails  on  all  grounds,  and  should  be 
dismissed. 

]\'l iDDLETOisr,  J.A. : — The  word  child  ” includes  a child  en 
ventre  m mh'e  unless  the  context  indicates  otherwise. 

In  the  English  Bastardy  Acts  the  Court  has  found  an  intention 
that  the  Act  should  not  apply  to  the  case  of  a still-born  infant. 

This  was  found  because  the  word  used  was  ‘^bastard,”  i.e.,  a child 
born  out  of  lawful  wedlock.  ‘'^All  the  provisions  in  the  several 
statutes  assume  the  birth  of  a child,  which  of  course  must  be  born 
alive.”  No  dead  substance  is  the  object  of  legislative  provision 
in  any  of  the  Acts:”  Rex  v.  T)e  Urouquen.^,  11  East  277. 

Our  statute  does  not  use  the  term  ‘^M)astard,”  hut  does  use  the 
term  ^^affiliation,”  a term  which  is  used  in  tlie  hastardv  statutes  of 
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England,  and  which  there  has  a secondary  meaning  of  an  order 
made  under  these  statutes,  but  which  in  its  natural  meaning  indi- 
cates simply  the  determination  of  the  parentage  of  a child : Oxford 
English  Diet.,  mb  verh. 

I can  see  no  reason  why  in  our  Act  the  word  should  not  be  given 
its  natural  signification. 

This  leaves  the  statute  to  be  examined  to  ascertain  the  legislative 
intention.  Section  18  creates  the  liability  of  the  father.  The 
Judge  may,  after  notice  to  the  putative  father,  ‘‘make  an  order 
declaring  the  person  named  therein  to  be  the  father  of  tlie  child,” 
and  may  require  him  to  pay,  inter  alia,  “ the  reasonable  expenses 
for  the  maintenance  and  care,  medical  or  otherwise,  of  the  mother 
of  such  child  during  the  three  months  next  preceding  the  birth  of 
the  child,  at  the  birth,  and  during  such  period  after  the  birth  as 
may  in  the  opinion  of  the  J udge  have  been  or  be  necessary  in  con- 
nection with  ....  the  birth  of  such  child  ....  The  expenses  of 
the  burial  of  the  child  if  he  dies  before  the  making  of  the  affilia- 
tion order.”  “ The  child  ” and  “ such  child  ” mean  “ a child  born 
out  of  wedlock,”  or  the  child  of  an  unmarried  woman  “ pregnant 
with  a child.”  The  motion  for  the  affiliation  order  may  be  made 
by  the  mother  of  a child  born  out  of  wedlock  or  by  an  unmarried 
woman  pregnant  with  a child,  the  next  friend  of  a child  born  out 
of  wedlock,  or  by  any  person  who  has  supplied  medical  attendance 
or  nursing  or  hospital  accommodation  to  an  unmarried  woman  dur- 
ing pregnancy  or  childbirth,  or  by  the  Provincial  Officer. 

There  are  time-limits  for  the  application  (sec.  14).  One  runs 
from  “ the  birth  of  the  child.” 

By  sec.  34,  the  person  dedlared  to  be  the  father  of  the  child 
under  the  provisions  of  the  Act  shall  be  liable  in  an  action  to  all 
the  expenses  set  forth  in  sec.  18. 

On  the  statute  as  it  stands  there  is  no  reason  to  doubt  that  the 
application  may  be  made  at  any  time  before  the  birth  of  the  child, 
and  so  it  seems  plain  that  the  birth  of  a living  child  is  not  a con- 
dition precedent  to  the  liability  of  the  father. 

Nor  does  it  seem  to  me  that  the  words  “horn”  and  “birth” 
necessarily  imply  that  the  child  shall  be  born  alive. 

The  English  bastardy  statutes  are  “to  indemnify  the  parish 
against  the  expenses  of  a woman’s  lying-in  as  well  as  against  the 
future  maintenance  of  the  child.” 

Our  Act  is  wide — it  seeks  to  impose  on  the  father  of  an  illegiti- 
mate child  a pecuniary  liability  for  his  conduct  similar  to  the  liabil- 
ity of  the  father  of  a legitimate  child,  not  only  toward  the  mother 
and  the  child  but  also  to  those  put  to  expense  by  the  illness  of  the 
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mother  and  the  birth  of  the  child  and  its  maintenance  and  educa-  App.  Div. 
tion  during  its  early  years.  It  seems  impossible  that  the  Legisla-  2fi27. 
ture  intended  no  liability  at  all  if  the  child  is  still-born.  To  suggest  — 7— 

that  this  is  a casus  omissus  is  more  plausible,  but  it  seems  to  me  Patrick  and 
that  the  words  used  do  cover  the  case.  Morougiian. 

It  is  not  without  interest  to  note  that  the  Criminal  Code  treats  Middleton, 
an  unborn  child  as  a child — it  only  becomes  a human  being 
when  it  is  born:  sec.  251. 

The  appeal  should  be  dismissed. 

Ordb,  J.A.  : — I cannot  believe  from  the  language  of  the  Act 
that  the  Legislature  ever  had  in  mind  the  case  of  a still-born  child 
at  all;  otherwise  there  would  have  been  some  provision  to  make  it 
clear  that  the  Act  applied  in  such  cases.  But  there  is  language 
which,  without  unduly  straining  its  construction,  is  wide  enough 
to  attach  liability  to  the  father  of  a still-bom  child,  particularly 
those  sections  which  give  power  to  make  an  order  against  the  pro- 
spective father  during  the  mothers  pregnancy.  For  this  reason, 
though  not  without  some  doubt,  I think  the  appeal  must  be  dis- 
missed. 

Smith^  J.A.,  agreed  with  Middleton,  J.A. 

Appeal  dismissed. 


[APPELLATE  DIVISION  ] 

Globe  Land  Co.  v.  Hbaslip.  1927. 

Landlord  and  Tenant — Fixtures — Agreement  -for  Right  of  Removal  hy  ^ 

Tenant  at  Expiry  of  Term — Subsequent  Leases — Preservation  of 
Right — Intention — Acquisition  of  Reversion  ivithout  Knowledge  of 
Agreement. 

A tenant  of  land,  some  time  after  the  commencement  of  his  tenancy, 
placed  upon  the  demised  premises  a heating  plant,  his  arrangement 
with  the  then  landlord  being  that  he  (the  tenant)  might  remove  it 
at  the  expiry  of  the  term.  The  lease  contained  the  statutory  short 
form  covenant  providing  for  the  removal  of  tenant’s  fixtures.  After 
this  lease  expired  a series  of  new  leases  were  made  for  short  terms, 
each  to  begin  at  the  expiry  of  the  current  lease,  and  the  tenant  con- 
tinued in  possession.  The  plaintiffs  acquired  the  reversion  without 
knowledge  of  the  agreement,  and  sought  to  restrain  the  defendant 
from  removing  the  plant  upon  the  ground  that  it  had  become  part  of 
the  freehold: — 

Held,  that,  as  the  defendant  never  Intended  to  give  up  the  right  to 
remove  the  plant,  and  the  landlords  never  Intended  to  acquire  the 
tenant’s  right  to  the  plant,  the  plaintiffs  could  not  succeed. 

Badalato  v.  Trebilcock  (1923),  53  O.L.R.  359,  followed. 
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Appeal  by  the  plaintiffs  from  the  judgment  of  the  County 
Court  of  the  County  of  York  dismissing  an  action  for  a declaration 
that  a hot  water  boiler  and  attachments  placed  upon  premises 
demised  to  the  defendant  were  part  of  the  freehold  and  to  restrain 
the  defendant  from  removing  them  or  for  damages  for  their  re- 
moval. 

April  21.  The  appeal  was  heard  by  Latohford^  C.J.,  Mid- 
dleton, Orde,  and  Smith,  JJ.A. 

J.  P.  White,  for  the  appellants,  argued,  first,  that  an  oral 
agreement  between  the  defendant  and  a former  owner  of  the  lands 
was  not  binding  on  the  appellants,  who  were  purchasers  without 
notice  of  it,  and  subsequently  made  a lease  to  the  defendant  without 
notice,  which  lease  was  executed  by  the  defendant  without  incorp- 
orating the  agreement;  secondly,  that  the  furnace  claimed  by  the 
defendant  was  so  affixed  to  the  freehold  by  him  that  it  became  part 
of  the  freehold  and  consequently  became  the  property  of  the  ap- 
pellants when  they  purchased  the  lands.  The  furnace  did  not  be- 
come a tenant’s  fixture  removable  by  the  defendant  under  his  lease : 
McLeese  & Jones  v.  McKenzie  (1921),  20  O.W.N.  407;  Stack  v. 
T.  Eaton  Co.  (1902),  4 O.L.R.  335;  Pronguey  v.  Gurney  (1875), 
37  U.O.R.  347;  Pole-Carew  v.  Western  Counties  and  General  Mam,- 
ure  Co.  Ltd.,  [1920]  2 Ch.  97.  The  defendant,  by  signing  a lease 
(one  of  the  intermediate  leases)  which  had  no  clause  allowing  him 
to  remove  his  fixtures,  lost  whatever  right  he  had  before;  and  a 
later  lease,  which  contained  such  a clause,  would  refer  only  to 
subsequently  acquired  fixtures. 

T.  N.  Phelan,  K.C.,  for  the  defendant,  respondent,  argued  that 
although  he  had  allowed  his  lease  containing  the  clause  for  removal 
of  his  fixtures  to  run  out,  he  did  not  thereby  lose  his  right  to  the  re- 
moval of  his  chattel  fixtures,  provided  there  was  no  evidence  of  inten- 
tion to  surrender  such  rights.  Therefore  the  fact  that  he  remained  in 
possession  under  renewals  or  extensions  of  his  original  lease,  which 
contained  no  provision  for  removal  of  fixtures,  did  not  in  itself 
supply  evidence  of  his  intention  to  surrender  his  fixtures : Cronk- 
hite  V.  Imperial  Bank  of  Canada  (1907),  14  O.L.R.  270,  at  p.  281; 
Badalato  v.  Trehilcock  (1923),  53  O.L.R.  359;  Halsbury’s  Laws 
of  England,  vol.  18,  p.  425;  Foa  on  the  Law  of  Landlord  and 
Tenant,  Oth  ed.,  p.  784.  Therefore,  when  the  intention  to  remove 
was  preserved,  and  the  last  lease  gave  a right  to  remove,  the  tenant 
could  clearly  exercise  it. 

White,  in  reply,  referred  to  Jenkins  v.  Gething  (1862),  2 J.  & 

H.  520. 
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May  6.  The  judgment  of  the  Court  was  read  by  Middleton, 
J.A. : — Appeal  by  the  plaintiff  from  the  judgment  of  the  County 
Court  of  the  County  of  York  (Tyt'ler,  J.),  dismissing  the  action. 

The  plaintiffs,  the  grantees  of  the  reversion  of  lands  leased  to 
the  defendant,  sue  for  an  injunction  to  restrain  the  defendant,  the 
tenant,  from  removing  from  the  demised  premises  a hot  water 
boiler  placed  upon  the  premises  by  the  defendant  some  time  after 
he  became  tenant,  under  a lease  made  many  years  ago.  The  land- 
lord and  tenant  at  that  time  arranged  that  if  the  tenant  erected  the 
heating  plant  the  tenant  might  remove  it  at  the  expiry  of  the  term. 
The  lease  contained  the  statutory  short  form  covenant  providing 
for  the  removal  of  tenants  fixtures.  After  this  lease  expired  there 
were  a series  of  new  leases  for  short  terms,  one  or  two  years,  each 
to  begin  at  the  expiry  of  the  current  lease. 

In  Badalato  v.  Trebilcock , 53  O.L.R.  359,  this  iCourt,  differently 
constituted,  determined  that  when  a tenant  having  the  right  to 
remove  fixtures  during  his  term  arranges  a new  lease  to  begin  on 
the  termination  of  the  existing  lease,  this  does  not  necessarily 
deprive  the  tenant  of  his  fixtures.  It  may  simply  extend  the  right 
of  the  tenant  to  remove  them  to  the  expiry  of  the  new  term — the 
new  term  in  such  case  being  an  extension  of  or  excrescence  upon 
the  old.  In  each  case  it  is  then  a question  of  intention,  expressed 
or  implied. 

When  there  is  a surrender  of  a term  the  question  is  widely 
different.  Here  it  is  plain  that  the  defendant  never  intended  to 
give  up  the  right  he  originally  had  to  remove  the  furnace  in  ques- 
tion, and  the  landlords  never  intended  to  acquire  the  tenanPs  right 
to  the  furnace  by  anything  that  took  place  upon  the  granting  of 
the  new  leases. 

The  plaintiffs  bought  without  knowledge  of  the^agreement,  but 
this  does  not  deprive  the  defendant  of  his  rights. 

The  appeal  fails  and  must  be  dismissed. 
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1027.  O’Donnell  v.  North  American  Life-Assurance  Co. 

May  6. 

Insurance  (Life) — Proof  of  Death  of  Insured — Ontario  Insurance  Act, 
192^,  l.'i  Geo.  V.  ch.  50,  sec.  J52(l) — Absence  of  Dwect  Evidence  of 
Death — Disappearance — Fruitless  Search — Insufficiency  of  Circum- 
stantial Evidence — Presumption  of  Death — Countervailing  Circum- 
stances— Incentive  for  Disappearance. 

The  plaintiff,  the  widow  of  O.,  whose  life  was  insured  hy  the  defendant 
company,  sued  as  beneficiary  for  the  amount  of  the  policy,  alleging 
that  O.  died  on  the  9th  June,  1924,  on  which  day  he  disappeared  and 
had  not  since  been  heard  of  or  from,  nor  had  any  trace  of  him,  dead 
or  alive,  been  found,  up  to  the  time  of  the  trial,  nearly  three  years 
later,  although  diligent  search  and  inquiry  had  been  made: — 

Held,  that  the  oral  evidence  given  at  the  trial  of  the  circumstances 
attending  the  disappearance  of  O.  and  the  search  made  did  not  con- 
stitute sufficient  or  satisfactory  proof  of  the  maturity  of  the  contract 
(sec.  152(1)  of  the  Ontario  Insurance  Act,  1924)  by  the  death  of  the 
insured. 

The  presumption  of  the  death  of  an  absentee  Is  based  upon  the  prob- 
ability that  he  would  have  been  heard  of  or  from  by  his  relatives 
within  seven  years  if  he  were  alive.  In  this  case  the  utter  absence 
of  any  trace  of  the  assured,  and  the  fact  that  he  had  at  the,  time  a 
strong  incentive  to  disappear,  pointed  to  the  conclusion  that  death 
was  not  to  be  presumed. 

The  action  was  dismissed,  but  without  prejudice  to  the  right  of  the 
plaintiff  to  recover  upon  the  contract  in  the  future  if  further  and 
more  conclusive  evidence  of  death  should  become  available. 

Action  upon  a life  insurance  policy. 

April  7.  The  action  was  tried  before  Grant,  J.,  without  a 
jury,  at  Cochrane. 

Louis  Monahan,  for  the  plaintiff. 

J.  M.  Bullen,  for  the  defendant  company. 

May  6.  Grant,  J. : — The  plaintiff,  Noreen  A.  O’Donnell, 
claims  against  the  defendant  insurance  company  the  sum  of  $5,000 
life  insurance  under  policy  No.  135991,  dated  the  24th  March, 
4922,  and  issued  upon  the  life  of  John  Lawrence  O’Donnell,  of 
Hearst,  Algoma. 

Counsel  agreed  that  the  policy  was  in  force  for  the  full  sum  of 
$5,000  at  the  time  when  the  death  of  the  assured  is  alleged  to  have 
taken  place. 

The  plaintiff  ® position  is  that,  although  she  is  unable  to  produce 
absolute  proof  of  death,  yet  the  facts  and  circumstances  are  such 
as  to  justify  the  Oourt  in  inferring  that  death  took  place  on  or 
about  tlie  9th  June,  1924. 
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The  position  taken  by  the  defendant  insurance  company  is  that 
the  proofs  of  death  are  not  reasonably  sufficient  to  satisfy  the 
requirements  of  the  insurance  contract,  under  the  provisions  of  the 
Ontario  Insurance  Act,  1924,  4 Geo.  V.  ch.  50. 

The  policy  of  insurance  is  filed  as  exhibit  1,  and  the  proofs  of 
loss  as  exhibit  3.  In  the  proofs  of  loss  it  is  alleged  that  the  assured 
died  on  the  9th  June,  1924. 

The  material  facts  are  as  follows.  The  plaintiff  and  the 
assured  were  married  on  the  8th  June,  1921,  and  lived  at  Hearat, 
Algoma,  up  to  the  month  of  June,  1924.  Her  statement  is,  that 
they  were  living  together  on  good  terms  as  husband  and  wife,  and, 
in  so  far  as  his  domestic  relations  would  affect  the  matter,  there 
was  no  reason,  apparent  upon  the  surface,  for  any  suspicion  that  he 
might  be  desirous  of  terminating  those  domestic  relations. 

The  plaintiff  states  that  about  the  beginning  of  June  her  hus- 
band had  not  been  feeling  very  well,  although  there  was  nothing 
particularly  wrong  with  him,  but  apparently  he  was  worrying 
about  some  troubles  with  which  he  was  beset  (of  which  more  later), 
and  on  or  about  the  3rd  June  one  Joseph  P.  Grant,  who  was 
provincial  fisheries  overseer  and  game  warden  in  that  district, 
mentioned  to  O^Donnell  that  he,  Grant,  was  going  on  a trip  to  the 
English  River  post  of  the  Hudson’s  Bay  Company.  According  to 
Grant’s  evidence,  O’Donnell,  when  told  of  the  proposed  trip,  said 
he  would  like  to  go  along  with  him.  This  took  place  in  O’Don- 
nell’s office  in  Hearst.  Grant  states  that  O’Donnell  had  been  out 
with  him  on  similar  trips  before,  but  not  on  the  English  River,; 
that  he.  Grant,  had  been  on  the  English  River  before  but  had  never 
gone  through  to  the  Hudson’s  Bay  post.  They  set  off  on  the  3rd 
June,  going  by  train  to  Pagwa  River  station  on  the  Transcontin- 
ental, and  from  that  point  by  canoe  northerly  down  the  Pagwa 
River  about  40  miles  to  a point  where  it  joins  the  English  River, 
down  which  they  travelled  farther  approximately  30  miles  or  so  to 
the  Hudson’s  Bay  post,  which  was  stated  to  be  approximately  70 
miles  from  the  railway.  They  camped  one  night  on  the  English 
River  on  the  way  down,  having  left  Pagwa  River  station  about  6 
a.m.,  and  reaching  the  Hudson’s  Bay  post  about  1 p.m.  on  the 
following  day.  They  stayed  there  over  night  and  until  about  4 
p.m.  of  the  day  following.  They  then  started  back  up  the  English 
River  and  camped  that  night  at  a point  ahout  6 miles  from  the 
Hudson’'s  Bay  post.  On  the  following  day  (1  am  giving  a summary 
of  Grant’s  testimony)  O’Donnell  began  to  act  qneerly;  he  said 
there  was  Indian  school  over  there.  I liear  them  singing,” 

there  being  no  such  school  or  sound  of  singing  within  many  miles 
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of  them.  That  was  in  the  morning.  They  came  to  a portion  of 
the  river  where  the  current  was  very  rapid  and  where  it  was  neces- 
sary for  one  of  them  to  work  his  way  up  the  bank  of  the  river  witli 
a tow-line  in  order  to  get  the  canoe  through  the  rapids,  the  other 
man  staying  in  the  canoe  for  the  purpose  of  steering  it.  Grant 
took  the  end  of  the  line  and  went  ashore  and  O’Donnell  stayed  in 
the  canoe  to  steer.  They  went  on  all  right  for  a miie  or  so  and 
then  Grant  felt  that  the  canoe  was  pulling  very  heavily  and  when 
he  looked  back  he  found  that  O’Donnell  was  steering  the  canoe 
over  toward  the  opposite  shore.  Having  the  line  attached  to  the 
bow  of  the  canoe  Grant  pulled  the  canoe  into  the  bank  of  the  river 
on  which  he  was  standing  and  asked  him  why  he  was  steering  across 
the  river,  to  which  O’Donnell  replied  that  “ some  fellow  over  there 
was  making  fun  of  him.”  They  then  changed  places,  Grant  get- 
ting in  the  canoe,  O’Donnell  taking  the  line  ashore,  and  for  a ’time 
this  arrangement  worked  satisfactorily.  After  a time,  however, 
O’Donnell  dropped  the  line  and  ran  into  the  bush.  Grant  then 
went  ashore  and  found  him,  and  for  a time  after  this.  Grant  says, 
O’Donnell  was  all  right.  They  made  five  or  six  miles  that  day 
against  a stiff  current  and  camped  on  the  shore  that  night.  Both 
of  them  were  very  tired,  went  to  bed  and  apparently  slept  soundly 
through  the  night.  Next  day,  Grant  states,  O’Donnell  was  still 
hearing  people  calling  and  was  wanting  to  go  into  the  bush;  but, 
notwithstanding  this,  as  Grant  put  it,  he  would  mind  me  and  we 
made  a fair  distance  that  day.”  They  camped  on  the  bank  of  the 
river  again  the  following  night,  and  nothing  out  of  the  ordinary 
occurred.  On  the  next  day  they  went  on,  still  travelling  up  the 
English  River,  and,  instead  of  returning  by  the  Pagwa  River  to 
Pagwa  River  station  on  the  railway,  they  passed  the  mouth  of  the 
Pagwa  where  it  joins  the  English,  and  went  on  south  about  10 
miles  up  the  English  River  beyond  the  junction  of  the  two  streams. 
Grant  states  that  on  this  day  O’Donnell  did  not  appear  to  be  feeling 
well,  but  he  was  quiet,  and  that  they  rested  occasionally  and  made 
camp  about  4 p.m.  They  had  some  lunch,  then  arranged  their 
mosquito  bar,  and  lay  down  about  8 o’clock  in  the  evening.  He 
thinks  they  both  went  asleep,  but  about  10  o’clock  O’Donnell  jump- 
ed out  from  the  mosquito  bar  and  tried  to  climb  a tree,  and  Grant 
Rtates  that  he  continued  acting  peculiarly  till  about  12  o’clock 
midnifi^ht,  when  he  persuaded  him  to  lie  down.  Grant  himself  then 
fell  asleep  apparently  and  states  that  the  next  thing  he  knew  was 
that  he  was  awakened  and  heard  O’Donnell  hack  in  the  bush  yelling 
'^Noreen.”  Grant  got  up  at  once  and  tried  to  follow  the  sound, 
but  it  was  a very  dark  night,  the  bush  was  very  thick,  and,  as  he, 
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Grant,  had  no  compass,  there  was  very  great  clanger  that  he  would 
get  lost  himself,  so  he  was  forced  to  wait  until  daylight.  As  soon 
as  daylight  came,  he  started  into  the  busli  and  hunted  all  that  day 
for  O’Donnell  but  without  success.  He  was  then  getting  short  of 
food  but  stayed  over  the  following  night  and  then  started  for  the 
railway.  After  going  some  distance  he  met  four  trappers  and  told 
them  of  O’DonnelPs  disappearance.  Grant  then  returned  with  the 
trappers  to  the  point  where  O’Donnell  had  left  the  river  and  gone 
into  the  bush,  which  point  he  had  marked  by  driving  a pole  into 
the  bank  at  the  water’s  edge  and  also  by  blazing  a tree.  The  five 
of  them  hunted  that  day  for  four  or  five  hours  but  without  success. 
They  then  returned  by  way  of  Pagwa  River  station  and  reported  to 
the  authorities  at  Hearst  that  O’Donnell  was  lost  in  the  woods. 
Grant  states  that  he  had  been  for  four  years  game  warden  and  had 
a good  deal  of  experience  in  the  bush,  but  not  in  bush  as  dense  as 
was  found  in  the  district  where  O’Donnell  had  disappeared.  He 
said  that  that  district  was  rather  flat,  partly  rolling,  very  thickly 
wooded  with  trees  that  were  not  large,  including  some  second 
growth  poplar,  and  there  was  some  muskeg.  O’Donnell  had  a 
small  compass  and  a pen-knife,  but  according  to  the  evidence  had 
no  weapons  and  no  food  with  him,  in  so  far  at  least  as  Grant  knew. 

Grant  says  also  that  there  was  a big  muskeg  out  in  the  direction 
in  which  O’Donnell  apparently  was  going.  As  this  was  in  the 
summer-time  (early  in  June)  it  'was  not  trapping  season,  and 
therefore  there  would  probably  not  be  any  person  in  the  bush 
unless  it  would  be  an  odd  Indian  or  trapper  perhaps  travelling 
through.  He  stated  further  that  the  blackflies  and  mosquitoes 
were  very  bad  at  the  time  and  that  he  did  not  think  there  would  be 
any  edible  fruits  in  any  quantity  at  that  time  of  the  year.  In  his 
opinion  a person  on  foot  might  average  10  or  12  miles  a day 
through  that  country,  and  he  thought  that  from  where  O’Donnell 
disappeared  it  would  be  over  40  miles  either  way  to  the  nearest 
habitation  either  to  the  Hudson^s  Bay  Post  on  the  north  or  to  the 
railway  on  the  south.  He  stated  further  that  the  bush  was  very 
rough  in  some  places  with  a good  deal  of  ‘^^down  timber.” 

On  the  27th  June,  Grant  left  Hearst  again  with  the  father  of 
O’Donnell  and  went  back  to  the  English  River.  O’Donnell  senior 
brought  with  him  some  bills  offering  $1,000  reward  to  the  person 
who  should  find  his  son  dead  or  alive.  These  bills  were  handed 
out,  and  two  Indians  from  the  post  went  back  with  them  to  the 
place  where  young  O’Donnell  had  disappeared,  and  search  was 
made  for  five  or  six  days  but  without  avail.  The  Lvo  Indiana 
stayed  only  three  or  four  days.  There  was  a large  band  of  Indians 
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at  the  Hudson’s  Bay  Post,  probably  100  or  150  in  number,  but 
apparently  two  only  could  be  prevailed  upon  to  go  and  assist  in  the 
search.  Mr.  Grant  stated  that  the  only  explanation  he  could  sug- 
gest for  the  Indians  not  being  tempted  by  the  reward  of  $1,000  lay 
in  the  fact  that  the  Indians  are  extremely  superstitious  and  the 
impression  had  apparently  gotten  abroad  that  O’Donnell  was  out 
of  his  mind.  Whatever  was  the  reason,  the  Indians,  although 
specially  appealed  to  by  their  iChief,  declined  to  go.  This  was 
about  the  end  of  June,  and  therefore  nearly  three  weeks  after 
O’Donnell’s  disappearance. 

The  indifference  of  the  Indians  to  the  $1,000  reward  for  the 
finding  of  the  body  of  O’Donnell  makes  one  wonder  whether  it  is 
not  possible  that  the  Indians  knew  more  about  O^Donnell  and  his 
disappearance  than  they  were  willing  to  disclose;  possibly  knew 
enough  as  to  his  disappearance  to  know  that  time  spent  in  looking 
for  him  would  be  wasted.  It  is  but  just  to  the  plaintiff  to  state 
that  there  is  no  evidence  whatsoever  to  support  such  suspicion, 
other  than  such  inference  as  might  be  drawn  from  one’s  knowledge 
of  Indians.  It  may  be  that  the  explanation  which  was  suggested 
by  the  witness  Grant  is  a correct  explanation. 

O’Donnell,  as  it  was  expressed  by  some  of  the  witnesses,  includ- 
ing his  wife,  was  a big,  strong,  husky  man;  six  feet  and  half  an 
inch  in  height  and  weighing  about  185  pounds.  He  never  had 
any  chronic  illness  of  any  kind,  nor  did  he  ever  suffer  from  any 
brain  trouble.  He  had  lived  in  the  north  country  approximately 
eleven  years  and  was  very  fond  of  fishing  and  hunting.  His  wife 
states  that  he  would  go  off  for  three  or  four  days  at  a time,  and 
that  he  was  an  expert  canoeist.  The  witness  Grant  said  that 
O’Donnell  was  a fair  canoe  man,  could  handle  a canoe  all  right, 
that  he  was  well  clothed  and  had  a compass,  and  that  undoubtedly 
this  would  enable  him  to  get  out  of  the  bush  if  he  was  physically 
able  for  it.  He  thought  that  O’Donnell  could  not  live  more  than 
six  days  at  the  outside  in  the  bush  under  the  then  conditions.  Of 
course,  he  stated  fraukly,  if  O’Donnell  found  a canoe  or  had  one  in 
readiness  he  could  get  back  to  the  Hudson’s  Bay  post  in  a day,  or 
could  probably  get  up  the  river  to  the  railway  in  three  days.  It 
appears  from  the  evidence  that  O’Donnell  had  been  a somewhat 
heavy  drinker,  although  apparently,  save  for  the  worries  from  causes 
to  he  mentioned,  lie  was  ])hysically  well  and  strong.  Grant  stated 
that  O’Donnell  liad  a small  bottle  of  alcohol  on  the  way  into  the 
post  and  that  lie  had  some  brandy  at  the  post,  but  apparently  it  was 
not  enough  to  affect  him  seriously,  as  for  the  first  day  or  so  he 
was  normal  in  appearance  and  conduct. 
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Two  other  searching  parties  went  into  the  the  woods  looking 
for  O^Donnell.  The  witness  Eoney  gives  evidence  as  to  a party, 
nine  or  ten  in  number,  of  which  he  was  a member,  which  went 
into  the  bush  in  June.  One  of  the  party,  Fleming  by  name,  had 
been  there  before  and  knew  the  locality.  They  formed  a line  along 
the  river  bank,  the  men  being  placed  at  intervals  of  50  or  60  yards, 
and  worked  in  from  the  river,  calling  out  from  time  to  time,  and 
proceeded  fully  a mile  back  from  the  river  bank.  They  spent 
three  or  four  days  in  the  bush  hunting  but  found  no  trace  whatso- 
ever of  O’Don'nell.  They  saw  some  tracks  in  the  woods,  but  could 
not  tell  whose  they  were,  as  other  search  parties  had  been  in  previ- 
ously. Eoney  states  they  made  a thorough  search  and  found  no 
trace  whatever  of  O’Donnell,  or  of  his  clothing  or  anything  which 
could  be  identified  as  having  been  connected  with  him. 

Alfred  Trosse,  who  also  lives  at  Hearst,  went  out  with  his 
brother  under  instructions  from  the  provincial  police  force  and 
made  a careful  search.  This  was  about  the  12th  or  13th  July. 
This  man^  who  has  had  twenty  years’  experience  in  the  bush,  and 
his  brother,  who  is  a trapper,  made  a very  systematic  search.  They 
traversed  the  district,  laying  out  lines  as  is  usually  done  in  making 
a careful  examination  of  timber  as  a basis  for  an  estimate  of  the 
quantity.  They  spent  five  or  six  days  in  the  wmrk  but  did  not  find 
the  slightest  trace  of  the  absent  man. 

I have  been  at  some  pains  to  summarise  the  evidence  given 
before  me  as  to  the  care  and  time  spent  in  the  search  for  O’Don- 
nell, because  it  appears  to  me  to  be  of  material  importance  to  shew 
that  honest  efforts  were  made  to  find  him  or  his  body.  The  impres- 
sion made  upon  my  mind  by  the  evidence  as  a whole  was  that  there 
had  been  an  honest  and  painstaking  effort  made  to  find  the  assured 
or  some  trace  of  him,  and  that  it  had  been  unsuccessful.  At  the 
same  time  I have  not  been  able  to  rid  my  mind  of  the  further 
impression  that  if  the  assured  had  died  in  that  bush  his  body,  or 
at  least  his  clothing,  would  have  been  found  by  some  member  of  one 
or  other  of  the  search  parties.  Reference  was  made  to  a portion 
of  the  bush  in  which  the  down  timber  was  piled  up  in  an  impene- 
trable thicket  or  mass,  and  it  was  suggested,  I think  by  the  plain- 
tiff’s counsel,  that  O’Donnell  might  have  gotten  into  that  jungle  and 
perished  there  but  that  the  search  party  could  not  get  in  to  find 
him.  It  appears  to  me  that  if  O’Donnell  were  genuinely  demented 
at  the  time  when  he  went  off,  he  would  not  be  at  all  likely  to  try 
to  force  his  way  into  such  a tlr’cket,  but  would  take  the  easier  path 
in  the  more  open  bush.  Whatever  may  l)e  the  right  view  to  be 
taken  of  that  phase  of  the  matter,  my  decision  is  not  based  upon 
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any  sucli  inference.  Were  it  not  for  the  facts  which  I am  about  to 
mention  I think  I should  be  inclined  to  the  opinion  that  the  death 
of  the  assured  might  reasonably  be  inferred  from  what  has  been 
shewn  by  the  evidence  to  have  taken  place. 

The  assured^  O’Donnell,  was  an  employee  of  the  Lands  and 
Forests  Department  of  the  Ontario  Government,  and  on  the  1st  day 
of  June,  1924,  he  was  short  in  his  accounts  $2,349.91.  For  this 
reason  he  had  been  suspended  on  the  29th  day  of  March  of  that 
year,  and  on  that  day  he  was  arrested  on  the  complaint  of  the 
Government  representative.  Apparently  there  were  other  defal- 
cations also,  because  other  informations  were  laid  against  him,  and 
he  apparently  was  committed  for  trial  on  two  charges,  bail  being 
fixed  at  $7,000. 

The  premium  on  this  insurance  policy  which  was  due  on  the 
5th  March,  1924,  was  not  paid.  O’Donnell  gave  a promissory  note 
for  the  amount  of  the  premium  at  one  month,  and  when  that  fell 
due'  in  the  beginning  of  April  he  renewed  it  for  another  month. 
On  the  maturity  of  the  renewal  on  the  4th  May  it  was  not  paid  and 
the  policy  lapsed.  Then  O’Donnell  made  an  application  and 
secured  a reinstatement  of  the  policy  on  the  30th  May,  1924.  The 
note  has  never  been  paid.  O’Donnell  at  this  time  was  out  on  bail 
and  was  to  attend  for  trial  later  that  year,  apparently,  as  I conclud- 
ed from  the  evidence,  at  the  fall  sittings.  Briefly  he  was  in  very 
serious  trouble,  as  to  which  apparently  he  had  *no  defence,  and  for 
which  he  was  likely  to  be  imprisoned  for  a substantial  term ; he  had 
just  obtained  the  reinstatement  of  this  insurance  policy.  Under 
these  circumstances  his  disappearance  took  place,  the  actual  facts 
connected  with  the  disappearance  being  as  narrated  above.  From 
the  evidence  of  several  witnesses  it  appears,  quite  clearly,  that 
O’Donnell  was  popular  and  up  to  the  time  of  this  trouble  had  been 
highly  esteemed  by  all  who  knew  him,  and,  as  was  natural,  he  seems 
to  have  felt  very  keenly  the  disgrace  and  trouble  which  he  had 
brought  upon  himself. 

The  question  to  be  solved  is  whether  or  not  evidence  of  the  above 
facts  constitutes  sufficient  or  satisfactory  proof  of  the  maturity  of 
the  insurance  contract.  With  some  reluctance,  I have  come  to  the 
conclusion  that  it  does  not. 

Many  cases  have  been  cited  to  me  and  I have  read  a number 
which  were  not  mentioned  by  counsel. 

No  special  reference  is  necessary  to  the  actual  language  of  the 
insurance  contract.  The  statutory  provisions  covering  such  mat- 
ters are  to  be  found  in  the  Consolidated  Insurance  Act,  wliich  is 
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chapter  50  of  the  Ontario  statutes  of  1924.  Sections  152  et  seq. 
are  the  pertinent  sections. 

By  sec.  152  (1)  it  is  provided  that  the  insurer  shall  be  entitled 
to  reasonably  sufficient  proof  in  writing  verified  by  affidavit  or 
statutory  declaration  of  the  maturity  of  the  contract,  of  the  age  of 
the  person  whose  life  is  insured  and  of  the  right  of  the  claimant 
to  receive  payment  of  the  insurance  moneys.” 

The  age  of  the  person  whose  life  was  insured  and  the  right  of 
the  claimant  to  receive  payment  of  insurance  money  (if  any  be 
payable)  are  not  the  subject  of  dispute;  the  only  question  is  wheth- 
er or  not  the  contract  has  matured  by  the  death  of  the  insured. 
The  provisions  of  secs.  153  and  154  (1)  are  not  of  interest  uuder 
the  present  circumstances. 

By  sec.  154  (2)  it  is  provided  that  where  the  claimant  alleges 
that  the  person  whose  life  is  insured  is  presumed  to  be  dead  by 
reason  of  his  not  having  been  heard  of  for  seven  years,  and  where 
there  is  no  other  question  in  issue  except  a question  under  sub- 
section 1”  (as  to  age  of  the  insured  or  right  of  claimant),  the 
inswrer  may^  before  or  after  action  brought,  upon  at  least  ten  days’ 
notice,  apply  to  the  court  for  a declaration  as  to  the  presumption 
of  death.” 

An  application  was  made  before  me  in  May,  1926,  purporting 
to  be  under  and  by  virtue  of  this  subsection^  but  it  was  not  made 
by  the  ''insurer'"  (the  insurance  company);  it  was  made  by 
Noreen  A.  O’Donnell,  the  wife  of  the  insured;  and,  as  there  did  not 
appear  to  be  any  authority  for  the  making  of  the  application  by  her, 
the  motion  was  dismissed  without  costs.  She  then  brought  this 
action. 

As  stated  in  sec.  152(1),  the  insurance  company  is  entitled  to 
“ reasonably  sufficient  proof  in  writing  ...  of  the  maturity  of 
the  contract.” 

Most  of  the  leading  cases  dealing  with  the  question  of  presump- 
tion by  the  Court  of  death  were  reviewed  by  Middleton,  J.,  in  Re 
PinsonneauU  (1915),  34  O.L.R.  388.  The  decisions  cited  by 
counsel  for  the  plaintiff  in  the  case  at  bar  are  all  or  nearly  all  refer- 
red to  in  the  review  of  the  decisions  given  by  Mr.  Justice  Middle- 
ton,  and  no  good  purpose  would  be  served  by  my  once  more  review- 
ing them. 

In  re  Phene  Trusts  (1870),  L.R.  5 Ch.  139,  was  relied  upon  by 
Mr.  Monahan.  The  principal  point  determined  by  that  decision 
was  that,  there  being,  after  an  absence  for  seven  years  witliout  the 
person  being  heard  of,  a presumption  of  law  that  he  is  dead,  there 
is  no  presumption  as  to  the  time  witliin  that  period  when  his  death 
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took  place ; that  the  proof  of  the  time  of  his  death  within  the  period 
is  a matter  of  evidence,  and  the  onus  of  proof  lies  upon  the  person 
who  claims  a right  to  the  establishment  of  which  the  particular 
time  of  death  is  essential. 

The  presumption  that  a person  who  has  been  absent  for  seven 
years,  and  from  whom  and  of  whom  nothing  has  been  heard,  is 
dead,  is  based  upon  the  probability  that  he  would  have  been  heard 
of,  or  heard  from,  by  his  relatives  within  that  period  of  time  if  he 
were  alive.  If  there  were  reasons  on  account  of  which  it  was  not 
probable  that  he  would  have  communicated  with  his  friends,  the 
foundation  for  the  presumption  is,  in  large  measure,  wanting.  In 
numerous  cases  this  lack  of  probability  of  communication  has  been 
held  to  rebut  the  presumption  of  death  even  after  the  period  of 
seven  years  had  elapsed. 

In  Halsbury^s  Laws  of  England,  vol.  13,  p.  502,  appears  the 
following  short  paragraph: — 

The  presumption  of  death  has  been  thought  to  be  confined  to 
cases  where  there  are  in  evidence  no  circumstances  which  afford 
ground  for  a different  conclusion ; and  it  has  accordingly  been  held 
to  have  no  application  to  the  case  of  a person  who  would  have  been 
unlikely  to  communicate  with  his  friends.  More  recent  decisions 
however  appear  to  throw  doubt  on  this  restriction.’^ 

Two  cases  are  cited  in  the  foot-note  as  supporting  the  statement 
made  in  the  last  sentence  of  the  above  quoted  paragraph,  namely, 
Witlyams  v.  Scottish  Widoius  Fund  Life  Assurance  Society  (1888), 
52  J.P.  471,  and  Wills  v.  Palmer  (1904),  53  W.E.  169. 

In  the  first  of  these  two  cases  an  action  was  brought  upon  an 
insurance  policy  after  seven  years’  absence  of  the  insured.  The 
insured  had  mortgaged  his  property,  overdrawn  his  bank  account, 
quarrelled  with  his  wife,  and  suddenly  disappeared  with  a nurse- 
maid. Stephen,  J.,  came  to  the  conclusion  that  the  insured  was 
dead,  but  his  reasons  are  very  briefly  given,  namely:  ‘^1  cannot 
suppose  that  the  man  Hall  was  living  in  Africa  under  the  name  of 
Datson.  I cannot  presume  that  he  had  committed  the  crime  of 
bigamy.” 

In  the  second  case  'Kekewich,  J.,  held  that,  notwithstanding 
that  Baker  (the  person  in  question)  was  an  absconding  solicitor, 
and,  it  was  stated,  would  not  face  the  ordeal  of  a public  examina- 
tion in  respect  of  his  bankruptcy,  he  must  be  presumed  to  be  dead, 
the  full  seven  years  having  elapsed,  without  any  word  having  been 
received  of  or  from  him.  That  learned  Judge’s  decision  is  based 
upon  what  he  understood  to  be  the  law  as  laid  down  in  In  re  Phene 
Trusts  {supra). 
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The  reasoning  advanced  for  the  decision,  if  I may  presume  so 
to  state,  does  not  appeal  to  me  as  convincing. 

In  Somerville  v.  ^tna  Life  Insiimnce  Co.  of  Hartford  (1910), 
21  O.L.E.  27'6,  a review  is  also  given  by  Magee,  J.,  of  the  earlier 
decisions  as  well  as  of  a number  of  decisions  in  the  United  States 
Courts,  and  he  refers  also  to  the  decisions  in  which,  owing  to  the 
want  of  probability  that  the  insured  would,  if  living,  have  com- 
municated with  his  friends,  the  presumption  did  not  arise.  From 
a reading  of  the  reasons  for  judgment  of  that  learned  Judge  I take 
it  that  he  does  not  in  any  way  dissent  from  these  latter  decisions ; 
in  the  case  before  him,  upon  its  specific  facts,  he  concluded  that  the 
death  of  the  insured  might  be  legally  presumed,  but  that  the  action 
brought  in  that  case  was  premature. 

In  Wilcox  V.  Wilcox  (1914),  16  D.L.E.  491,  the  full  Manitoba 
Court  of  Appeal  followed  the  earlier  English  cases,  and,  as  stated 
in  the  head-note  to  the  report,  held  that  death  may  not  be  pre- 
sumed after  an  absence  of  sixteen  years,  or  even  longer,  if  the  facts 
shew  that  the  missing  person  would  not  be  likely  to  communicate 
with  relatives  or  friends.^^ 

Other  cases  were  cited  by  counsel  for  the  plaintiff,  but  in  every 
case  seven  years  or  longer  had  elapsed  since  the  absentee  had  been 
heard  of  or  from ; in  no  case  to  which  I have  been  referred  has  the 
death  been  presumed  under  circumstances  similar  to  those  which 
obtained  in  the  case  at  bar.  As  was  stated  by  Middleton,  J.,  in  the 
course  of  his  reasons  for  judgment  in  Re  PinsonneauU , 34  O.L.E. 
at  p.  394,  great  care  is  necessary  where  death  is  sought  to  be  pre- 
sumed on  the  evidence  of  those  who  profit  by  its  establishment.’^ 

In  the  case  of  McArthur  v.  Eagleson  (18*78),  43  U.C'.E.  406, 
will  be  found  an  instance  of  a person  being  absent  for  a long 
period  of  time  and  then  putting  in  an  appearance.  There  will  also 
be  recalled  to  the  minds  of  many  the  case  of  a resident  of  one  of 
our  northern  towns  who  was  lost  in  the  bush  for,  I think,  three 
weeks  or  more,  and  ultimately  found  his  way  out. 

In  the  case  before  me,  had  the  clothes  of  O'Donnell  been  found, 
or  had  the  search  revealed  his  tracks  leading  into  the  muskeg, 
which,  upon  examination,  had  been  found  to  be  of  the  character  of 
a quicksand,  so  that  it  would  appear  probable  that  he  had  gone  into 
the  muskeg  and  been  engulfed,  I should  probably  have  come  to 
another  conclusion.  But  the  utter  absence  of  any  trace  of  the 
assured,  notwithstanding  tlie  extensive  search  made  by  many 
experienced  bushmen,  tra]>pers,  and  others,  combined  with  the 
strong  incentive  to  disappear  at  that  })articular  time,  forces  me 
somewhat  reluctantly  to  the  conclusion  that  the  evidence  of  death 
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which  has  been  adduced  is  not  sufficient  to  justify  me  in  holding 
that  death  is  to  be  presumed. 

The  action  must  therefore  be  dismissed,  but  the  dismissal  will 
be  without  prejudice  to  the  right  of  the  plaintiff  to  recover  upon 
the  contract  at  any  time  in  tlie  future  if  further  and  more  conclu- 
sive evidence  of  death  should  become  available. 

The  defendant  insurance  company  is  entitled  to  the  costs  of  the 
action,  if  this  be  insisted  upon^  but  I would  suggest  that  under  the 
peculiar  circumstances  of  the  case  the  defendant  company  might 
very  well  be  contented  to  retain  its  claim  for  these  costs  as  a charge 
or  lien  upon  the  insurance  moneys  if  these  should,  at  any  time  in 
the  future,  become  payable.  If  it  appears  desirable^  I may  be  spok- 
en to  further  as  to  the  working  out  of  this  suggestion. 


[APPELLAT'Ei  DIVISION.] 


Eex  V.  D’Angelo. 


Criminal  Law — Manslaughter — Selling  Poisonous  Liquor  to  Persons, 
thereby  Causing  Death — Belief  of  Accused  as  to  Nature  of  Liquor — 
Negligence  in  Entertaining  that  Belief  ■ — Questions  for  Jury  — 
Judge's  Charge — ‘'Unlawful  Act" — Nuisance — Ontario  Temperance 
Act — Criminal  Code,  secs.  16J/,  221,  222,  211 — Misdirection — New 
Trial. 

The  defendant  sold  and  delivered  to  two  persons,  for  beverage  purposes, 
alcohol  which  he  swore  he  believed  to  be  grain  alcohol,  but  which 
proved  to  be  wood  alcohol,  and  poisonous.  The  purchasers  drank  of 
it,  and  in  consequence  died,  whereupon  the  accused  was  indicted  for 
manslaughter  and  convicted,  upon  trial  before  a Judge  and  jury.  The 
Judge,  in  his  charge,  told  the  jury  that  if  the  defendant  sold  wood 
alcohol  to  be  used  as  a beverage  he  did  an  unlawful  act,  and  if  any 
person  came  to  his  death  from  drinking  the  wood  alcohol  so  sold,  the 
defendant  was  to  be  said  unlawfully  to  have  killed  that  person;  also, 
that,  so  far  as  the  jury  was  concerned,  the  inquiry  was  limited  to 
this:  Did  the  defendant  sell  wood  alcohol?  Did  the  persons  men- 
tioned in  the  indictment  or  any  of  them  come  to  their  death  as  the 
result  of  drinking  alcohol  sq  sold?  If  the  defendant  sold  wood  alco- 
hol for  use  as  a beverage  he  did  an  unlawful  act,  and  if  any  one 
drinking  that  alcohol  died,  the  defendant  is  guilty  of  the  crime 
charged: — 

Held  (Hodgins,  J.A.,  dissenting),  that  this  was  misdirection,  and  the 
conviction  should  be  quashed  and  a new  trial  ordered. 

Per  Mueock,  C.J.O.,  and  Magee  and  Smith.  JJ.A.: — Neither  under  the 
Criminal  Code  nor  at  common  law  is  it  unlawful  to  sell  potable 
alcohol.  While  such  selling  may  be  an  infraction  of  provincial  legis- 
lation, sec.  164  of  the  Criminal  Code  not  here  applying,  it  is  not 
unlawful  in  the  sense  of  that  unlawfulness  which  is  a necessary 
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element  in  determining  whether  an  act  amounts  to  manslaughter. 
The  jury  should  have  been  told  that  if  the  defendant  honestly 
believed  that  what  he  sold  was  grain  alcohol,  and  had  been  guilty 
of  no  negligence  in  reaching  that  belief,  it  was  their  duty  to  acquit. 

Per  Ferguson,  J.A.  : — Where,  although  there  is  no  intent  to  do  injury  to 
the  person  or  property  of  another,  death  results  from  the  doing  of  an 
act  which  is  not  malum  in  se  but  merely  malum  proMhitum,  the 
wrongful  act  is  not  the  kind  of  act  that  the  criminal  law  requires 
as  a foundation  for  a charge  of  manslaughter,  unless  the  statute  or 
prohibition  violated  is  one  designed  and  intended  to  prevent  injury  to 
the  person,  or  the  prohibited  act  is  accompanied  by  negligence. 

Per  Hodgins,  J.A. : — By  sec.  164  of  the  Criminal  Code,  an  “unlawful 
act”  is  committed  when  a Dominion  or  Provincial  statute  is  wil- 
full&  disobeyed.  The  question  of  what,  in  law,  constitutes  an  “unlaw- 
ful act  ” under  any  statute  is  for  the  Judge  and  not  for  the  jury.  The 
trial  Judge  left  to  the  jury  the  only  disputed  facts,  namely,  whether 
the  defendant  sold  alcohol  to  M.  and  if  so  whether  it  was  wood 
alcohol.  It  is  the  right  and  duty  of  the  trial  Judge  to  define  for  the 
jury  what  is  the  import  of  a statute,  having  regard  to  the  proved  or 
admitted  facts  of  the  case.  An  “ unlawful  act  ” may  be  done  by  the 
commission  of  a common  nuisance:  secs.  221  and  222  of  the  Criminal 
Code;  and  sec.  277  deals  with  persons  who  unlawfully  cause  poison 
to  |be  taken  by  any  other  person,  so  as  thereby  to  endanger  the  life 
of  such  person.  The  defendant’s  own  evidence  as  to  his  dealings 
previously  and  on  this  occasion  with  “ liquor  ” or  “alcohol,”  coupled 
with  other  uncontradicted  circumstances,  demonstrated  wilful  dis- 
obedience to  the  Ontario  Temperance  Act.  The  circumstances  of  the 
case  fully  warranted  the  trial  Judge  in  charging  the  jury  that,  if  they 
found  that  the  defendant  had  sold  wood  alcohol  to  M.,  an  unlawful 
act  was  committed,  resulting  in  the  death  of  M. 


An  appeal  by  the  defendant  from  his  conviction,  upon  trial 
before  Rose,  J.,  and  a jury,  at  Milton^  upon  a charge  of  man- 
slaughter. 

The  appellant  sold  and  delivered  to  two  persons,  for  beverage 
purposes,  alcohol  which,  he  swore,  he  believed  to  be  grain  alcohol, 
but  which  proved  to  be  wood  alcohol,  and  poisonous.  The  pur- 
chasers died  in  consequence  of  drinking  it,  and  the  defendant  was 
indicted  for  and  convicted  of  manslaughter. 


March  16.  The  appeal  was  heard  by  Mulock,  C.J.O.,  Magee, 
Hodgins,  Ferguson,  and  Smith,  JJ.A. 

TI.  J.  MacDo7iald,  for  the  appellant,  argued  that  the  trial 
Judge  erred  in  telling  the  jury  that  all  they  had  to  find  was  that 
the  appellant  sold  wood  alcohol  for  beverage  purposes,  whether  he 
knew  it  was  poison  or  not,  thereby  withrlrawing  from  the  jury 
the  question  of  mens  rea.  The  act  com])lained  of  vqis  a breacli  of 
an  Ontario  statute,  and  as  such  did  not  come  witliin  sec.  252  of  the 
Criminal  Code.  A breach  of  the  Ontario  Temperance  Act,  1916. 
6 Geo.  V.  ch.  50,  is  not  in  any  sense  a crime,  because  the  statute 
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itself  provides  a penalty^  and  therefore  sec.  164*  of  the  Code  is  not 
applicable.  Where  the  statute  which  is  broken  by  the  unlawful 
act  is  obviously  framed  for  the  protection  of  public  safety  and  the 
unlawful  act  committed  is  the  direct  cause  of  the  death,  then  only 
is  it  an  unlawful  act  within  the  purview  of  the  Code.  The  Crown 
should  have  proved  that  the  appellant  knew  that  the  article  he  was 
selling  might  prove  dangerous  if  used  as  a beverage.  Reference 
to  Rex  V.  Oxley  (4914),  23  Can.  Crim.  Cas.  262;  Rex  v.  Forseille 
(1920),  35  Can.  Crim.  Cas.  171;  Rex  v.  Nichle  (1920),  34  Can. 
Crim.  Cas.  15;  ArchbokPs  Criminal  Pleading,  26th  ed.,  pp.  875-6; 
Roscoe’s  Criminal  Evidence^  13th  ed.,  p.  599;  Rex  v.  We55  (1834), 
2 Lew.  C.  €.  196. 

McGregor  Young,  K.C.,  and  F.  P.  Brennan,  for  the  Crown, 
contended  that  there  was  nothing  objectionable  in  the  Judge ’Is 
charge.  The  unlawful  act  referred  to  in  sec.  252  of  the  Code  is 
not  confined  to  indictable  offences.  iSections  247,  283^  and  284 
may  be  referred  to  for  the  interpretation  of  unlawful  act.”  Ac- 
cording to  these  sections,  the  accused  was  under  a duty  as  a boot- 
legger ” to  use  reasonable  care  to  see  that  he  was  not  selling  wood 
alcohol.  The  Judge  told  the  jury  that  if  the  accused  sold  wood 
alcohol  to  be  used  as  a beverage  and  it  caused  death  he  was  guilty 
of  manslaughter.  That  was  correct  and  can  be  supported  on  the 
evidence,  whether  he  knew  it  was  wood  alcohol  or  not.  See  the 
Food  and  Drugs  Act,  1920,  10  & 11  Geo.  V.  ch.  27^  sec.  3 (Dom.) 
The  trial  Judge  in  his  charge  did  not  lay  down  a general  proposi- 
tion of  law;  what  he  said  was  applied  to  the  accused  in  the  par- 
ticular circumstances  and  with  his  knowledge  of  the  dangers  of  his 
trade.  Reference  to  the  Inland  Revenue  Act.  R.S.C.  1906,  ch.  51, 
secs.  371  (3)  and  373  (1),  as  enacted  in  1920  by  10  & 11  Geo.  V. 
ch.  52;  Food  and  Drugs  Act,  1920,  secs.  2 (d),  3(1)  (/),  5 (u), 
and  6,  16,  17,  24;  Betts  v.  Armstead  (1888),  20  Q.B.D.  771; 
Goulder  v.  Rook,  [1901]  2 K.B.  290,  at  p.  296;  Smithies  v.  Bridge, 
[1902]  2 K.B.  13,  16;  Regina  v.  Stephens  (1866),  L.R.  1 Q.B. 
702;  Halsbury’s  Laws  of  England,  vol.  9,  p.  582,  para.  1182; 
Harris’s  Criminal  Law,  13th  ed.,  p.  150;  Regina  v.  Franklin 
(1883),  15  Cox  C.  C.  163;  Toronto  Railway  Co.  v.  The  King, 
[1917]  A.C.  630;  Rex  v.  Chisholm  (1907),  14  O.L.R.  178. 

*164,  Every  one  is  guilty  of  an  indictable  offence  and  liable  to  one 
years’  imprisonment  who,  without  lawful  excuse,  disobeys  any  Act  of 
the  Parliament  of  Canada  or  of  any  legislature  in  Canada  by  wilfully 
doing  any  act  which  it  forbids  or  omitting  to  do  any  act  which  it 
requires  to  be  done,  unless  some  penalty  or  other  mode  of  punishment 
is  expressly  provided  by  law. 
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May  9.  Mulock,  C.J.O.: — ^^The  accused  sold  and  delivered  to 
two  persons,  for  beverage  purposes,  alcohol  which  he  swore  he  be- 
lieved to  be  grain  alcohol,  but  which  subsequently  proved  to  be 
wood  alcohol,  and  therefore  poisonous.  The  purchasers  drank  of 
it,  and  in  consequence  died,  whereupon  the  accused  was  indicted 
for  manslaughter  and  convicted,  and  from  his  conviction  he  ap- 
peals. 

In  his  charge  to  the  jury  the  learned  trial  Judge  said: — 

I have  come  to  the  conclusion  that  I ought  to  tell  you  that 
the  law  is  that  if  D’Angelo  sold  wood  alcohol  to  be  used  as  a bever- 
age he  did  an  unlawful  act,  and  if  any  person  came  to  his  death 
from  drinking  the  wood  alcohol  so  sold,  D’Angelo  is  to  be  said,  in 
the  words  of  the  indictment;  unlawfully  to  have  slain,  killed,  that 
person.  So  I think,  so  far  as  you  are  concerned,  the  inquiry  limits 
itself  to  this : Did  D’Angelo  sell  wood  alcohol  ? Did  the  persons 

mentioned  in  the  indictment  or  any  of  them  . . . come  to 

their  death  as  the  result  of  drinking  alcohol  so  sold  ? ...  If 

this  man  sold  wood  alcohol  for  use  as  a beverage  he  did  an  unlaw- 
ful act,  and  if  any  one  drinking  that  alcohol  died,  in  my  opinion 
he  is  guilty  of  the  crime  charged.” 

In  my  opinion,  neither  under  the  Criminal  Code  nor  at  common 
law  is  it  unlawful  to  sell  potable  alcohol.  While  such  selHng  may 
be  an  infraction  of  provincial  legislation,  sec.  164  of  the  Criminal 
Code  not  here  applying,  it  is  not  unlawful  in  the  sense  of  that 
unlawfulness  which  is  a necessary  element  in  determining  whether 
an  act  amounts  to  manslaughter. 

In  the  present  case,  if  the  accused  honestly  believed  that  he 
was  selling  potable  alcohol  or  was  not  criminally  negligent  in  sell- 
ing wood  alcohol  for  grain  alcohol,  he  was  not,  in  my  opinion,  guilty 
of  manslaughter;  and  I,  therefore,  am  unable  to  agree  with  the 
law  as  given  to  the  jury.  The  jury,  I think,  should  have  been  told 
that  if  the  accused  honestly  believed  that  what  he  sold  was  grain 
alcohol,  and  had  been  guilty  of  no  negligence  in  reaching  such 
belief,  it  was  their  duty  to  acquit. 

The  conviction,  I think,  should  be  quashed  and  a new  trial 
ordered. 

Magee  and  Smith^  JJ.A.,  agreed  with  Mulock,  C.J.O. 

FEKausox^  J.A. In  effect  the  learned  trial  Judge  instructed 
the  jury  that  if,  in  their  opinion,  D’Angelo  sold  the  liquor  here  in 
question,  he  was  guilty  of  manslaughter,  although  he  did  not  know 
it  was  poisonous,  and  had  not  been  guilty  of  any  lack  of  care,  and 
although  he  had  no  intent  to  injure  the  deceased  or  any  other  per- 
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son  or  any  other  person’s  property  or  to  do  any  act  that  was  un- 
lawful, other  than  to  evade  the  prohibitions  contained  in  the  On- 
tario Temperance  Act  in  respect  of  the  persons  who  may  supply 
intoxicating  liquor,  and  the  circumstances  under  which  it  may  be 
supplied. 

The  basis  of  this  charge  is  that  D’Angelo  supplied  the  liquor  in 
course  of  a sale  of  intoxicating  liquor  prohibited  by  law^  and  there- 
fore that  the  death  resulted  from  an  unlawful  act, 

I have  read  the  authorities  cited  to  us  by  counsel,  also  many 
American  cases.  I have  found  a number  of  cases  in  the  American 
courts  directly  in  point,  and  have  reached  the  conclusion  that  the 
weight  of  authority  and  the  proper  view  of  the  law  is  that  where 
without  intent  to  do  injury  to  the  person  or  property  of  another 
death  results  from  the  doing  of  an  act  which  is  not  malum  in  se 
but  is  merely  an  act  malum  prohibitum^  the  wrongful  act  is  not 
the  kind  of  act  that  the  criminal  law  requires  as  a foundation  for 
a charge  of  manslaughter  unless  the  statute  or  prohibition  violat- 
ed is  one  designed  and  intended  to  prevent  injury  to  the  person, 
or  the  prohibited  act  is  accompanied  by  negligence. 

The  American  authorities  are  well  collected  and  reviewed  in 
Thiede  v.  The  State  (1'921),  182  N.  W.  Repr.  570.  That  case  was 
a case  of  death  resulting  from  supplying  liquor  for  beverage  pur- 
poses contrary  to  a prohibition.  After  reviewing  many  cases,  the 
Supreme  Court  of  ISTebraska  stated  its  conclusion  in  these  words 
(pp.  573^  574) 

It  is  our  opinion  that  the  giving  or  furnishing  of  intoxicat- 
ing liquors,  unaccompanied  by  any  negligent  conduct,  though  un- 
lawful, is  but  an  act  merely  malum  prohibitum.  The  person  who 
treats  his  friend,  even  though  the  act  be  unlawful,  lias  no  intent 
to  harm,  nor  is  such  an  act  calculated  or  intended  to  endanger  the 
recipient  of  the  liquor.  We  cannot  go  so  far  as  to  say  that  such 
an  act,  prompted  perhaps  by  the  spirit  of  good-fellowship,  though 
prohibited  by  law,  could  ever,  by  any  resulting  consequence,  be  con- 
verted into  the  crime  of  manslaughter;  but,  where  the  liquor,  by 
reason  of  its  extreme  potency  or  poisonous  ingredients,  is  danger- 
ous to  use  as  an  intoxicating  beverage,  where  the  drinking  of  it  is 
capable  of  producing  direct  physical  injury,  other  than  as  an  or- 
dinary intoxicant,  and  of  perhaps  endangering  life  itself,  the  case 
is  different,  and  the  question  of  negligence  enters;  for,  if  the  party 
furnishing  the  liquor  knows,  or  was  apprised  of  such  facts  that  he 
should  have  known,  of  the  danger,  there  then  appears  from  his  act 
a recklessness  which  is  indifferent  to  results.  Such  recklessness  in 
the  furnishing  of  intoxicating  liquors,  in  violation  of  law,  may  con- 


LX.] 


ONTARIO  LAW  REPORTS. 


517 


stitute  such  an  unlawful  act  as^  if  it  results  in  causing  death,  will 

constitute  manslaughter 

^‘Defendant  contends  that  the  drinking  of  liquor  by  deceased 
was  his  volutary  act  and  served  as  an  intervening  cause,  breaking 
the  causal  connection  between  the  giving  of  the  liquor  by  defend- 
ant and  the  resulting  death.  The  drinking  of  the  liquor,  in  con- 
sequence of  defendant’s  act,  was,  however,  what  the  defendant 
contemplated.  Deceased^  it  is  true,  may  have  been  negligent  in 
drinking,  but,  where  the  defendant  was  negligent,  then  the  contri- 
butory negligence  of  the  deceased  will  be  no  defence  in  a criminal 
action.” 


App.  Div. 
1927. 


Rex 

V. 

D’Angelo. 


Ferguson, 

J.A. 


While  this  opinion  of  the  Nebraska  Court  is  not  binding  upon 
us,  the  reasoning  of  it  and  the  reasoning  of  the  Supreme  Court  of 
Rhode  Island  for  its  opinion  and  judgment  in  State  v.  De  Fonti 
(1912),  82  Atl.  Repr.  722,  which  opinion  was  referred  to  and  con- 
sidered by  the  Nebraska  Court,  appeal  to  me  as  sound. 

I am  of  opinion  that  the  Ontario  Temperance  Act  is  not  in 
pith  and  substance  an  Act  designed  and  intended  to  prevent  injury 
to  the  person  by  prohibiting  the  supplying  or  consumption  of 
intoxicating  liquor,  but  is  rather  an  Act  designed  and  intended 
only  to  regulate  or  limit  the  consumption  of  intoxicating  liquor  by 
prohibiting  its  sale  for  beverage  purposes ; and  consequently,  in  the 
circumstances  of  this  case,  that  the  learned  trial  Judge  should  have 
instructed  the  jury  that  if  D’Angelo  did  not  know  that  the  liquor 
he  sold  was  injurious,  he  should  be  acquitted  unless  the  jury  were 
of  opinion  that  he  had  been  reckless  or  grossly  negligent  in  selling 
the  liquor  for  beverage  purposes  without  knowing  its  nature  or 
without  having  taken  the  precautions  and  care  which  a reasonably 
prudent  man  should  and  would,  in  like  circumstances,  have  taken 
to  inform  himself  as  to  the  nature  of  that  which  he  was,  by  selling 
it  for  beverage  purposes,  representing  as  fit  for  the  purpose  for 
which  it  was  sold,  i.e.,  human  consumption : see  State  v.  De  Fonti, 
82  Atl.  Repr.  at  p.  724,  where  the  Supreme  Court  of  Rhode  Island 
said : — 

The  accused  is  here  charged  with  negligently  substituting 
wood  alcohol,  a deadly  poison,  for  whisky,  which  was  ordered  and 
paid  for.  Either  the  accused  knew  that  he  was  delivering  wood 
alcohol,  a deadly  poison,  in  place  of  whisky,  or  he  negligently 
represented  the  liquid  so  delivered  to  be  Avhisky,  without  having 
any  knowledge  whether  it  was  or  was  not  the  whisky  which  had 
been  called  for.  So  acting  in  either  event  he  must  be  held  liable 
for  the  consequences  of  his  act  if  it  be  proved  at  the  trial.” 

While  there  is  little  if  any  evidence  on  which  the  jury  could 
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have  found  that  DT^ngelo  knew  that  the  liquor  was  poisonous,  and 
tliere  Is,  on  the  other  hand,  little  if  any  evidence  that  he  had 
reasonable  ground  for  believing  the  liquid  v^hich  he  sold  was  grain 
alcohol  or  a liquid  fit  for  human  consumption,  or  that  he  had  tak- 
en reasonable  care  to  inform  himself  of  the  nature  of  the  liquor,  I 
am  of  the  opinion  that  the  questions  whether  D’Angelo  knew  or  did 
not  know,  and  whether  or  not  he  was  negligent,  are  questions  for 
the  jury  rather  than  for  the  Court,  and  that  the  verdict  cannot  be 
supported  without  the  opinion  of  the  jury  on  these  questions,  and 
consequently  that  the  jury  should  have  been  asked,  and  should  yet 
be  asked,  to  pass  upon  the  relevant  evidence  and  to  base  their  ver- 
dict on  the  result  of  their  deliberations  and  conclusion  on  such 
evidence,  and  that  failure  of  the  trial  Judge  to  instruct  the  jury 
to  consider  these  questions  and  to  reach  a conclusion  thereon 
renders  it  proper  and  necessary  that  the  conviction  be  quashed 
and  that  a new  trial  be  ordered. 


Hodgins,  J.A. : — In  order  properly  to  understand  the  exact 
import  of  the  charge  of  the  learned  trial  Judge  to  the  jury,  it  is 
necessary  to  consider  the  course  of  the  trial.  When  the  Crown 
closed  its  case  it  had  shewn  a sale  to  Gill  and  Maybee,  by  the  pris- 
oner, of  what  was  proved  to  be  wood  alcohol.  It  had  also  been 
established  that  what  was  sold  to  Maybee  was  mixed  with  water 
by  his  sons  and  put  into  bottles,  and  that  Maybee  and  others  died 
from  drinking  the  mixture  out  of  these  bottles.  It  had  been  also 
shewn  that  the  prisoner  had  been  in  the  habit  of  supplying  liquor 
to  Maybee  and  others  as  a bootlegger,  and  that  he  told  Mrs.  Gill 
that  the  reason  he  quit  selling  liquor  ” was  because  there  was  a 
lot  of  had  liquor.  At  that  juncture  argument  was  had  before  the 
learned  trial  Judge  on  a motion  made  by  the  prisoner’s  counsel 
that  the  case  should  not  be  allowed  to  go  to  the  jury.  This  motion 
was  refused,  the  trial  Judge  saying  to  the  prisoner’s  counsel : — 

I think  if  he  is  selling  alcohol  which  in  fact  is  dangerous,  he 
is  coming  within  the  nuisance  provisions,  at  least,  of  the  Code;  if 
he  is  selling  alcohol  which  is  not  dangerous,  he  is  coming  within 
the  Ontario  Temperance  Act;  so  I propose  to  tell  them  that  if  he 
sells  alcohol — good,  bad  or  indifferent  alcohol,  wood  or  grain 
alcohol — if  he  sells  alcohol,  he  is  doing  an  unlawful  thing;  if,  by 
doing  that  unlawful  thing  he  causes  death,  he  is  guilty  of  man- 
slaughter.” 

He  then  intimated  that  he  would  further  consider  the  questions 
of  law  argued  before  he  charged  the  jury.  The  prisoner  then  gave 
evidence.  He  admitted  that  he  had  been  a bootlegger  for  about 
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six  months  and  had  during  about  two  or  three  months  supplied,  by 
peddling,  liquor or  alcohol, ^^hooze,’^  booze  stuff (all 
these  terms  being  used),  to  Gill  (also  a bootlegger),  Maybee,  and 
others.  He  said  he  had  ceased  this  business  in  May,  1926,  but 
denied  (what  Mrs.  Gill  testified  to)  that  his  reason  for  giving  up 
bootlegging  was  that  he  was  afraid  to  be  caught  and  to  pay  a 
fine.’^  He  said  that,  being  persuaded  by  Gill  in  July  to  bring  him 
some  liquor,  he  did  so  on  the  21st  July,  leaving  him  two  cans  of 
alcohol.^^  In  answer  to  a question  by  his  counsel,  Did  you 
sell  any  other  liquor  to  anybody  else  or  alcohol  to  anybody  else 
except  Maybee  and  Gill  after  the  1st  of  May,^^  he  replied,  ^^No,  I 
have  not.”  He  denied  any  sale  to  Maybee  but  admitted  that  on 
the  same  day  he  brought  along  another  can  of  drink  ” for  May- 
bee, and  asked  him  if  he  had  the  money  to  pay  for  ^Hhe  stuff,” 
but,  as  the  latter  had  not  the  money  to  pay  for  the  can,  he  did  not 
leave  it.  He  admits  an  arrangement  made  at  GilPs  or  an  invita- 
tion that  he  should  go  back  the  same  night  to  Maybee’s  with  the 
can  of  liquor  at  10  p.m.,  but  says  that  he  did  not  go,  and  took  the 
can  back  to  his  garage  in  Hamilton,  where  he  kept  his  supplies.” 
Evidence  had  been  given  that  there  were  two  cans  found  there  after 
Maybee^s  death,  one  of  which  contained  grain  alcohol  and  one 
water.  The  cross-examination  of  the  prisoner  elicited  the  fact 
that,  after  having,  as  he  said,  ceased  bootlegging  on  the  1st  May, 
he,  on  his  return  in  July  to  his  garage  after  he  had  agreed  to  sup- 
ply Gill  with  the  two  cans,  got  three  cans  from  the  source  of  his 
former  supplies,  that  is  from  some  man  whose  name  he  did  not 
know,  without  having  given  any  order  for  it  or  intimation  that  he 
wanted  it.  These  were  the  cans  of  liquor  he  took  with  him  on  the 
21st  July.  He  got  Gilks  order  on  Saturday  and  supplied  it  to  him 
on  Tuesday.  He  told  the  Crown  that  the  unknown  man  from 
whom  he  got  his  liquor  came  to  his  place  once  every  other  week. 
To  the  trial  Judge  he  said  that  this  man  happened  to  come  in  be- 
tween these  two  days,  although  he  had  given  up  the  business  three 
or  four  weeks  before,  and  knew  neither  the  man^s  name  nor  where 
he  lived. 

When  the  charge  came  to  be  delivered,  in  the  light  of  this 
denial  of  any  sale  to  Maybee,  the  crucial  question  to  be  determined 
was  whether  this  bootlegger,  the  prisoner,  who  had  brought 
^Miquor”  or  ^Salcohol  ” to  Gill  and  Maybee  on  the  21st  July,  had 
actually  sold  and  delivered  one  can  of  it  to  Maybee  to  be  used  as 
a beverage  or  had  taken  it  away  without  sale  or  delivery.  Second- 
ly, if  he  sold  liquor  or  alcohol  to  ^laybee  was  it  in  fact  wood 
alcohol — ^the  prisoner  having  deposed  that  he  did  not  know  what 


App.  Div. 
1927. 
Rex 

V. 

D’Angelo. 

Ilodsins, 

J.A. 


520 


ONTARIO  LAAV  REPORTS. 


App.  Div. 
1927. 
Rex 

V. 

D’Angelo. 

Hodgins, 

J.A. 


[vOL. 

it  was  and  supposed  it  to  be  grain  alcohol  ? He  told  the  trial 
Judge  that  he  heard  of  grain  alcohol  from  people  who  said  they 
were  making  grain  alcohol  from  wheat,  but  whether  they  were 
making  it  themselves  or  not  he  did  not  know.  The  charge  to  the 
jury  instructed  them  that  if  D’Angelo  sold  wood  alcohol  to  be 
used  as  a beverage  he  did  an  unlawful  act.”  To  quote  the  learned 
trial  Judge : — 

The  law,  as  you  have  gathered,  was  discussed  pretty  fully 
this  morning  while  you  were  out  in  your  room.  Various  phases 
of  it  were  discussed,  and  the  net  result  of  the  discussion  is  that  I 
have  come  to  the  conclusion  that  I ought  to  tell  you  that  the  law  is 
that  if  D’Angelo  sold  wood  alcohol  to  be  used  as  a beverage  he  did 
an  unlawful  act,  and  if  any  person  came  to  his  death  from  drinking 
the  wood  alcohol  so  sold,  D’Angelo  is  to  be  said,  in  the  words  of 
the  indictment,  unlawfully  to  have  slain^  killed,  that  person.  So 
I thinkj  so  far  as  you  are  concerned,  the  inquiry  limits  itself  to 
this:  Did  D’Angelo  sell  wood  alcohol  ? Did  the  persons  mentioned 
in  the  indictment,  or  any  of  them — because  you  will  have  to  con- 
sider the  case  of  each  of  them  separately — come  to  his  death  as  a 
result  of  drinking  alcohol  so  sold?  I will  not  trouble  you  with 
the  steps  by  which  I have  arrived  at  the  conclusion  that  that  is 
the  law;  I need  not  bother  you  with  a discussion  as  to  negligence, 
which  counsel  have  discussed  before  you,  and  the  Ontario  Temper- 
ance Act,  which  has  been  mentioned,  and  other  statutes  which  were 
dealt  with  while  you  were  in  your  room  this  morning ; nor  need  I 
refer  to  the  common  law,  which  was  also  debated.  The  law,  I 
think  you  ought  to  take  it,  is  as  I have  said,  that  if  this  man  sold 
wood  alcohol  for  use  as  a beverage  he  did  an  unlawful  act,  and  if 
any  one  drinking  that  alcohol  died,  in  my  opinion  he  is  guilty  of 
the  crime  charged.” 

It  may  be  well  here  to  mention  what  was  said  after  the  pris- 
oner had  been  found  guilty,  as  making  clear  the  conclusion  which 
the  learned  trial  Judge  had  come  to  after  he  had  fully  considered 
the  arguments  of  counsel  on  the  motion  which  I have  mentioned. 

He  said:  did  not  make  the  statement  nearly  as  wide  as  I 

suggested  to  you  this  morning  that  I might  make  it,  because  I 
thought,  not  necessarily  that  the  statement  was  too  wide,  but 
I thought  I would  limit  myself  to  what  I felt  pretty  sure  of,  and  I 
put  it,  or  tried  to  put  it,  to  the  jury  that  the  sale  of  wood  alcohol 
for  beverage  purposes  was  unlawful.  About  that  fact  I have  not 
got  very  much  doubt;  whether  it  is  brought  under  the  Ontario 
Temperance  Act  or  under  the  nuisance  clauses  or  at  common  Jaw, 
I think  the  statement  is  sound;  and  I think  that  it  is  unlawful  in 
the  sense  used  in  the  Code’s  definition  of  culpable  homicide.” 
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The  jury  were  left  to  find  (1)  whether  there  was  a sale  of 
liquor  or  alcohol  to  Maybee  and  (2)  if  so,  whether  it  was  a sale 
of  wood  alcohol.  Such  a sale  was^  under  the  circumstances  proved 
or  admitted,  stated  by  the  trial  Judge  to  be  an  unlawful  act,  and 
he  instructed  the  jury  that^  if  they  found  that  the  prisoner  had 
sold  wood  alcohol  to  Maybee  to  be  used  as  a beverage,  they  were 
entitled  to  find  the  prisoner  guilty  of  manslaughter  if  the  death  of 
Maybee  was  the  result  thereof.  In  other  words,  having  interpret- 
ed to  the  jury  the  meaning  of  the  Avords  unlawful  act  as  applied 
to  the  circumstances,  as  to  which  there  was  no  dispute,  he  left  it 
to  them  to  say  whether  there  was  in  fact  a sale  of  wood  alcohol  by 
the  prisoner  to  Maybee.  The  jury  having  found  the  prisoner 
guilty,  the  question  now  raised  is  whether  the  charge  is  correct  in 
describing  such  a sale  as  an  unlawful  act. 

The  Criminal  Code  says  that  homicide  is  culpable  when  it 
consists  in  the  killing  of  any  person  hy  an  unlawful  act.  Hence 
the  unlawful  act  must  be  one  which  in  itself  is  essential  to  the 
killing  and  without  which  it  could  not  take  place — e.g.,  if  I drive 
recklessly  and  at  a forbidden  speed  so  as  thereby  to  kill  a man,  I 
come  within  the  definition.  But  if  I exceed  the  speed-limit  or  go 
intentionally  on  the  wrong  side  of  the  road  and  kill  a man,  but  the 
killing  is  not  traceable  to  that  unlawful  act,  then  I am  not  guilty 
under  the  section.  And  this  is  true  of  any  act,  however  unlawful 
or  wrong  in  itself,  vrhich  is  not  sheAvn  to  be  an  essential  cause  of 
the  killing,  as  for  example  while  hunting  game  in  the  season 
closed  by  law.  Culpable  homicide  must  consist  of  two  things, 
killing  and  the  unlawful  act.  I am  in  entire  agreement  Avith 
Beck,  J.,,  in  his  judgment  in  Bex  v.  Niclcle  (Alberta),  34  Can. 
Crim.  Cas.  15,  at  p.  22,  that  the  unlaAvful  act  or  the  omission, 
etc,,  must  be  the  cause  of  the  killing, and  I do  not  understand 
that  the  view  of  the  rest  of  the  Court  differs  from  that  statement, 
for  the  driving  at  over  20  miles  Avhile  drunk  clearly  resulted  in  the 
death. 

If  in  pursuance  of  a felonious  intent,  and  not  merely  of  an 
unlawful  act,  a man  is  killed,  though  not  intentionally,  it  is  mur- 
der, but  it  is  manslaughter  if  Avhile  that  intent  is  absent  the  death 
is  due  to  the  unlaAvful  act. 


The  sale  by  the  prisoner  aavss  an  essential  part  of  the  killing, 
because  the  liquor  or  alcohol  Avas  sold  to  be  used  as  a beverage, 
and  it  could  not  be  so  used  unless  he  liad  supplied  and  sold  it  for 
that  purpose.  That  Avoid d imply  intent  that  it  should  be  so  used. 

■Section  164  of  the  Criminal  Code  uses  the  Avord  wilfully  in 
dealing  Avith  disobedience  to  a Domin’on  or  Provincial  statute,  in 
34 — 60  o.L.R. 
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order  to  constitute  it  an  unlawful  act.  It  is  to  be  observed  that 
whatever  disobedience  of  a Provincial  statute  may  be,  when  con- 
sidered in  reference  to  a definition  of  crime/’  it  is  by  this  sec- 
tion^ if  wilful,  made  an  indictable  offence  and  punishable  as  such, 
unless  some  other  penalty  or  mode  of  punishment  is  expressly 
provided  by  law.  It  includes  mens  rea  by  reason  of  the  use  of  the 
word  ^hvilfully,”  but  that  expression  in  this  connection  only  means 
intent  to  disobey  the  statute.  I cannot  follow  the  argument  that 
there  is  any  difference  in  its  legal  consequences  between  the  unlaw- 
fulness of  an  act  malum  in  se  and  one  malum  prohibitum  when 
this  section  is  being  dealt  with.  An  unlawful  act  is  created  by 
wilfully  disobeying  a Provincial  statute.  Whether  that  statute 
prohibits  an  act  which  is  not  essentially  criminal  in  its  nature  or 
one  which  has  in  it  elements  of  crime  as  generally  understood^  an 
indictable  offence  under  sec.  164  is  committed  when  it  is  disobey- 
ed. Its  unlawfulness  in  no  sense  depends  upon  the  difference  be- 
tween malum  in  se  and  malum  prohibitum^  but  merely  upon 
infraction  of  the  terms  of  the  statute.  Wilfulness,  in  the  sense  in 
which  that  term  is  used  in  this  section  of  the  Criminal  Code,  is 
here  shewn  by  the  sale  itself,  whether  that  expression  refers  to  the 
act  of  sale  of  liquor  ” or  alcohol,”  or  to  the  recklessness  in  the 
sale  of  any  kind  of  liquor  of  which  the  origin,  vendor,  and  con- 
tents were  unknown  to  the  seller.  This  want  of  any  sort  of  care 
is  accentuated  by  the  fact  that  the  prisoner  was,  according  to  him- 
self, bootlegging  in  selling  it,  having  on  this  particular  occasion 
resumed  his  former  occupation  as  an  illicit  seller  of  liquor.  The 
prisoner  described  what  he  sold  as  ‘Miquor  ” and  alcohol/’  and, 
while  he  said  that  he  thought  it  was  grain  alcohol,  it  is  shewn  that 
he  had  no  foundation  for  this  belief,  as  he  knew  nothing  of  its 
origin  or  its  vendor  or  its  actual  contents. 

This  belief  the  jury  evidently  did  not  credit.  ‘‘Liquor” 
under  the  Ontario  Temperance  Act  is  defined  as  including  “ alcohol 
. . . and  all  fermented  spirituous  or  malt  liquors  and  combin- 

ntions  of  liquors  . . . wdiich  are  hitoxicating.'”  The  prohibition 
in  that  Act  is  against  the  sale  of  “any  liquor”  (sec.  40).  Al- 
cohol is  not  defined  in  the  statute,  and  there  is  nothing  to  shew 
that  its  meaning  is  in  any  way  confined  to  a particular  kind  of 
alcohol. 

There  is,  of  course,  no  doubt  that  when  the  Crown  undertakes 
to  prove  that  an  act  is  unlawful  under  any  statute,  the  question 
of  where,  under  it,  the  onus  lies,  is  immaterial  unless  it  be  a prose- 
cution under  the  statute  itself.  In  any  other  case  the  evidence 
must  establish  afiirmatively  that  it  was  unlawful  within  the  terms 
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of  the  statute  defining  the  offence.  The  prisoner’s  own  evidence 
RS  to  his  dealings  previously  and  on  this  occasion  with  liquor  or 
alcohol,  coupled  with  the  other  uncontradicted  circumstances,  de- 
monstrated wilful  disobedience  to  the  Ontario  Temperance  Act. 
The  intent,  if  that  is  needed  to  be  shewn,  is  intent  to  commit  a 
breach  of  the  statute  by  selling  liquor  ” or  alcohol,’’  and  not 
intent  to  sell  the  particular  sort  of  alcohol  which  he  delivered  to 
Gill  and  Maybee. 

The  question  as  to  what  intent  is  necessary  to  be  shewn  depends 
on  the  legislation  under  which  the  question  arises.  S'tonehouse  v. 
Masson^  [1921]  2 K.B.  818,  heard  by  the  full  court  of  five  Judges, 
was  a case  under  a statute  against  fortune  telling,  the  offence  be- 
ing pretending  or  professing  to  tell  fortunes.”  Lawrence,  C.J., 
in  discussing  whether  intent  to  deceive  should  have  been  proved, 
said,  at  p.  824 : — 

“I  entirely  agree  with  the  proposition  that  as  a general  rule 
there  must  be  mens  rea,  but  that  is  not  true  of  every  offence  creat- 
ed by  statute.  Whenever  an  Act  is  passed  for  the  protection  of  the 
community  against  some  evil  infiuence,  physical  or  intellectual, 
mens  rea  is  not  always  necessary;  there  is  a number  of  cases  to 
that  effect.  This  appears  to  be  one  of  them.” 

Darling,  J.,  at  p.  827,  agreed  and  said : — 

On  reading  the  earlier  statutes  I have  come  to  the  conclusion 
that  the  Legislature  had  decided  for  itself  that  fortune  telling  was 
a fraud,  and  that  professing  to  tell  fortunes  was  professing  to  say 
what  was  false.  It  was  satisfied  that  people  were  deceived  by  it, 
and  that  therefore  it  was  a deceptive  device  in  itself,  and  that  it 
did  not  matter  whether  the  person  telling  fortunes  believed  he  could 
do  so  or  not,  and  consequently  forbade  its  practice.” 

Shearman,  J.,  said,  at  p.  829  : — 

Before  there  can  be  a conviction  in  a criminal  case  it  is  neces- 
sary to  shew  mens  rea.  One  has  to  see  in  each  case  whether  one  is 
dealing  with  an  act  prohibited  per  se  or  an  act  only  criminal  when 
done  feloniously  or  fraudulently  with  an  intent  to  deceive.  In 
this  particular  offence  the  mens  rea  consists  in  the  intention  to  do 
the  act  prohibited  by  the  statute,  which  is  to  pretend  or  profess  to 
tell  fortunes,  and  as  soon  as  that  act  is  proved  it  is  immaterial 
whether  the  person  pretending  or  professing  did  in  fact  believe 
that  she  could  do  what  she  professed  to  do  or  not.” 

Avory  and  Greer,  JJ.,  also  gave  judgment  to  ibe  same  effect. 
This  is  in  accord  with  Allard  v.  Self  ridge  & Co.^  [1925]  1 K.B. 
129,  and  with  the  cases  cited  in  that  case,  where,  under  the  statute 
there  in  question,  prohibiting  the  sale  of  goods  to  whicli  a false  trade 
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description  is  applied^  and  under  many  similar  statutes,  it  was  held 
that  mens  rea  necessary  to  be  shewn  was  an  intent  to  do  the  for- 
bidden act  and  not  that  there  was  an  intention  to  defraud  thereby. 

Section  372  of  the  Inland  Revenue  Act,  as  enacted  in  1908  by  7 
& 8 Edw.  YII.  ch.  34,  sec.  27,  now  found  in  (1920)  10  & 11  Geo.  V. 
ch.  52,  sec.  373  (Part  X.),  was  considered  in  Rex  v.  Russill  (1913), 
29  O.L.R.  367.  That  section  requires  that  all  vessels  of  1 gallon  or 
less,  when  containing  wood  alcohol,  shall  have  a label  affixed  with 
the  words  Meth3d-IIydrate — Poison,^^  and  provides  that  any  one 

who  sells  amj  alcohol  or  denatured  alcohol  contrary  to  the  provisions 
of  this  Act  shall  be  liable  to  summary  conviction.  ‘One  of  the  provis- 
ions referred  to  is  371  (3)  : ^^No  alcohol  shall  be  manufactured  or 
sold  under  the  provisions  of  this  Part  for  beverage  purposes.'’^  It 
was  laid  down  by  this  Court  that  the  prohibition  was  absolute  and 
the  master  liable,  where  his  servant  had  made  the  unlawful  sale  in 
his  absence.  The  reason  is  found  in  the  language  of  the  statute, 
and  the  cases  there  discussed  are  entirely  relevant  to  the  present 
prosecution. 

The  verdict  here  establishes  that  what  was  sold  was  “liquor/^ 
and  in  fact  wood  alcohol,  and  that  the  prisoner  sold  it  to  Maybee, 
without  the  can  being  properly  labelled,  to  be  used  as  a beverage. 
He  thus  committed  unlawful  acts,  namely,  a sale  of  liquor  or 
alcohol  ” and  a sale  of  wood  alcohol  to  be  used  as  a beverage, 
contrary  to  the  statute  of  1921.  That  he  did  it  wilfully  in  the 
sense  of  intentionally  and  recklessly  was  clearly  proved. 

The  postmortems  are  definite  that  what  was  in  fact  sold  was 
wood  alcohol  and  that  drinking  it  caused  Maybee’s  death. 

The  analysis  of  the  liquor  mixed  with  water  which  was  drunk 
shewed  a proportion  of  wood  alcohol  of  30  to  38  per  cent.,  and  no 
evidence  was  produced  to  contradict  it.  The  death  of  Maybee  from 
drinking  the  liquor  was  also  unchallenged. 

It  was  on  this  state  of  facts  that  the  learned  trial  Judge  came 
to  charge  the  jury.  The  question  of  what,  in  law,  constitutes  an 
unlawful  act  under  any  statute  is  for  the  Judge  and  not  for  the 
jury.  AVhat  the  prisoner  did,  and  under  what  circumstances  he 
did  it,  are  for  the  jury,,  if  there  is  any  conflict  in  the  testimony: 
))ut  whetlier  what  he  did  under  the  proved  or  admitted  circiun- 
stances  constituted  an  unlawful  act  under  any  statute  is  a ques- 
tion of  law  to  be  decided  by  the  trial  Judge.  Here  he  left  to  the 
jury  the  only  disputed  facts,  namely,  whether  the  prisoner  sold 
alcohol  to  Maybee  and  if  so  whether  it  was  wood  alcohol.  The 
other  facts  were  either  uncontested  and  uncontradicted  or  were 
established  by  the  prisoner’s  own  testimony,  and  the  learned  Judge 
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was  entitled  to  use  and  in  fact  bound  to  use  them  in  defining  for  the 
purposes  of  this  case  the  words  in  question  to  the  jury.  Those 
facts  included  the  circumstance  that  the  prisoner  as  a bootlegger 
neither  knew  nor  tried  to  ascertain  the  kind  and  quality  of  the 
alcohol  which  he  sold  to  Maybee. 

The  right  and  duty  of  the  trial  Judge  to  define  for  the  jury 
what  is  the  import  of  a statute^  having  regard  to  the  proved  or 
^idmitted  facts  of  the  case,  hardly  needs  authority.  It  is  establish- 
ed by  numerous  decisions.  I may,  however,  refer  in  passing  to 
Dunlop  V.  Canada  Foundry  Go.  (1913),  28  O.L.R.  140,  in  this 
jCourt,  and  to  Gibbs  v.  Great  Western  Raihuay  Co.  (1884),  12 
Q.B.D.  208. 

With  regard  to  the  other  statutes  referred  to  by  the  learned  trial 
Judge,  evidence  of  an  unlawful  act  under  their  provisions  may 
well  be  found. 

An  unlawful  act  may  be  done  by  the  commission  of  a common 
nuisance:  secs.  2i21  and  222  of  the  Code,  under  which  an  unlawful 
act  is  constituted  by  reckless  disregard  in  a transaction  which 
endangers  life. 

Section  277  of  the  Criminal  Code  deals  with  persons  who  ^‘un- 
lawfully . . . cause  to  be  . . . taken  by  any  other  per- 

son^ any  poison  or  other  destructive  or  noxious  thing,  so  as  thereby 
to  endanger  the  life  of  such  person. 

In  my  opinion,  the  circumstances  of  this  case  fully  warranted 
the  learned  trial  Judge  in  charging  the  jury  that,  if  they  found  that 
the  prisoner  had  sold  wood  alcohol  to  Maybee,  an  unlawful  act  was 
committed,  resulting  in  the  death  of  Maybee,  and  I would  there- 
fore affirm  the  conviction. 

Conviction  quashed  and  neiv  trial  ordered  (Hodgins,  J.A.,  dis- 
senting). 


[APPELLAT'EI  DIVISION.] 

Channel  Ltd.  v.  O’Cedar  Corporation. 

Patent  for  l7ivention — Lice^ise — Agree^nent — Covenant — Protection  of 
Licensee  against  Infringenient — Royalties — Trade  MarP — 7??  valid- 
ity— Registration — Assignment  — Trade  MarP  and.  Design  Act, 
R.S.C.  1!)00,  all.  11,  secs.  15,  Jj2 — Advertising — Evidence — Acquies- 
cence. 

Under  an  agreement  made  in  1015  the  plaintiffs  were  the  defendants’ 
licensees  in  Canada  of  certain  rights.  The  agreement  dealt  with  a 
Canadian  patent  for  “ inventions  relating  to  improvements  in  pol- 
ishing mops,”  and  recited  that  the  defendants  had  applied  for  letters 
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patent  for  other  improvements.  It  also  dealt  with  a trade  mark, 
••  O’Cedar,”  registered  in  Canada,  and  it  was  agreed  that  ail  articles 
manufactured  under  patents  granted,  applied  for,  or  to  oe  applied 
for,  should  be  labeLea  witn  that  trade  mark.  The  license  granted 
was  tor  the  exclusive  manufacturing,  using,  and  vending  by  the 
plaintiffs  within  Canada  of  the  articles  for  which  a patent  had  been 
granted  or  applied  for.  Royalties  were  made  payable  during  the 
continuance  of  the  license  at  the  rate  of  10  per  cent,  of  the  net 
amount  of  “O’Cedar”  products  shipped  and  billed,  less  credits  for 
products  returned,  etc.  iiy  clause  10,  the  deiendants  agreea,  alter 
receipt  from  the  plaintiffs  of  a written  demand,  to  take  proceeaings 
to  prevent  any  nuringement  of  the  patent  and  trade  mark.  By 
clause  11,  if  in  any  action  or  proceeding  the  patent  should  be  declared 
invalid,  a*l  royalties  should  cease  to  be  payable.  There  were  also 
provisions  (clauses  17  and  18)  as  to  advertising,  etc.  By  clause  19, 
the  defendants  granted  to  the  plaintiffs  the  full  and  exclusive  use 
of  the  registered  trade  mark  “ O’Cedar  ” during  the  currency  thereof. 
In  this  action  the  plaintiffs  claimed  damages  for  breach  of  covenant 
for  not  protecting  the  trade  mark  and  for  not  supplying  certain 
copies  of  advertisements:  — 

Belcl,  that,  the  trade  mark  being  registered,  the  grant  of  it  to  the 
p.aintiffs  should  be  treated  as  equivalent  to  an  assignment  under 
the  Trade  Mark  and  Design  Act,  sec.  15;  and  the  registration 
might  cease  if  so  ordered  by  the  Exchequer  Court  upon  the  appli- 
cation of  any  aggrieved  person  (sec.  42). 

2.  Although  the  question  of  infringement  could  not  in  this  action  be 
effectively  determined  so  as  to  bind  those  whose  manufacture  or  sale 
was  adeged  to  be  an  infringement,  they  not  being  parties,  that  ques- 
tion must  nevertheless  be  determined  here  as  between  the  plaintiffs 
and  defendants  before  it  could  be  said  that  a breach  of  the  covenant 
contained  in  clause  10  had  been  made  out.  Where  a plaintiff 
alleges  that  a covenant  has  been  broken,  he  must  prove  that  it  has 
been  broken  in  its  essential  elements,  and  proof  of  infringement  in 
fact  is  one  of  these.  No  infringement  of  this  particular  patent 
having  been  proved,  and  no  loss  having  been  shewn,  the  plaintiffs 
had  failed  to  establish  a breach  of  the  covenant. 

3.  The  trade  mark  was  held,  in  Cliannell  Ltd.  v.  Romhough  (1923-24), 
33  B.C.  65,  452,  [1924]  S.C.R.  600,  to  be  invalid;  but  there  was 
nothing  in  the  agreement  by  which  the  defendants  were  bound  to 
warrant  its  validity,  or  were  made  in  law  liable  as  guarantors  of 
its  registrable  validity,  or  which  wou.d  warrant  the  conclusion  that 
upon  goods,  if  sold  under  that  mark,  royalties  need  not  be  paid. 
The  effect  of  the  Channell  case  was  not  to  expunge  the  trade  mark 
from  the  register,  but  to  determine  that  it  was  not  properly  regis- 
tered there.  The  right  to  the  exclusive  use  thereof  granted  to 
the  plaintiffs  was  still  effectual  as  between  them  and  the  defend- 
ants, notwithstanding  its  invaUdity  as  a registrable  trade  mark. 

4.  So  long  as  the  plaintiffs  used  the  name  “ O’Cedar  ” and  shipped 
products  describing  them  as  “O’Cedar  products,”  they  were,  noD 
withstanding  the  invalidity  referred  to,  bound  to  pay  the  royalties 
provided  for  in  the  agreement,  except  in  case  of  a Canadian  decision 
against  the  validity  of  the  patent — if  that  were  given,  the  pro- 
visions of  clause  11  would  come  into  force. 

5.  Upon  the  evidence,  no  loss  by  reason  of  a breach  of  clauses  17  and 
18,  relating  to  advertising,  was  shewn,  and  acquiescence  in  what  was 
done  might  reasonably  be  deduced  from  the  facts  proved. 

G.  Slemhle.  per  Fekot  son.  .T.A.  : — The  plaintiffs  were  not  without 
remedy,  for  they  might  bring  an  action,  in  the  name  of  the  defend- 
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The  action  and  counterclaim  were  tried  before  Kelly,  J., 
without  a jury,  at  a Toronto  sittings. 

G.  IT.  Mason^,  K.C.,  and  E.  P.  Brown,  K.C.,  for  the  plaintiff 
company. 

B.  S.  Bohertson^  K.C.,  and  J.  IT.  Piclmp,  for  the  defendant 
corporation. 

August  26,  1926.  Kelly,  J.  : — This  action  has  arisen  out  of 
an  agreement  of  the  1st  May,  1915,  referred  to  as  the  license 
agreement,*'^  between  the  defendant,  under  its  former  name,  Chan- 
nell  Chemical  Company,  the  plaintiff,  under  the  name  Channel! 
Chemical  Company  Limited,  Charles  A.  Channell,  president  of  the 
defendant  corporation,  and  Alfred  T.  Channell,  president  of  the 
plaintiff  corporation,  by  which,  amongst  other  things,  the  defend- 
ant granted  to  the  plaintiff  and  its  assigns  exclusive  license  and 
authority  to  make,  use,  exercise,  and  vend  certain  inventions  pat- 
ented, applied  for^  or  to  be  applied  for,  including  certain  new  and 
useful  improvements  in  mops,  as  covered  by  letters  patent  of  the 
Dominion  of  Canada,  number  150322,  bearing  date  the  9th  Sep- 
tember, 1913.  In  the  agreement  it  is  set  forth  that  the  defend- 
ant agreed  also  to  grant  to  the  plaintiff  the  exclusive  license  to 
use  the  trade  mark  O’Cedar,’*  stated  to  have  been  duly  registered 
in  the  Dominion  of  Canada  and  of  which  the  defendant  was  said 
to  be  the  owner.  The  consideration  for  these  grants  is  on  a royal- 
ty basis  of  ten  per  cent,  of  the  net  amount  of  O’Cedar  products 
shipped  and  billed  in  Canada,  as  in  the  agreement  set  forth. 

The  plaintiff  is  an  Ontario  corporation,  with  its  head  office  in 
Toronto,  and  manufactures  and  sells  articles  such  as  polishing 
mops,  polish,  and  cleaning  materials.  The  defendant  is  incorp- 
orated under  the  laws  of  the  State  of  Illinois,  with  its  head  office  at 
Chicago,  and  manufactures  and  sells  in  the  United  States  products 
similar  to  those  sold  by  the  plaintiff  in  Canada.  The  plaintiff’s 
business  in  OTedar  products  has  been  extensive;  it  expended 


ants  or  in  their  own  name  (joining  the  defendants  as  parties), 
against  the  alleged  infringers,  and  in  that  action  establish  that  the 
patent  was  invalid,  that  it  was  being  infringed,  and  that  they  had 
suffered  damage  by  reason  of  the  defendants  not  having  taken 
action  against  the  infringers. 

An  action  by  a company,  the  licensee  in  Canada  from  the  de- 
fendant corporation  of  patented  rights  in  respect  of  a mop,  and  of 
trade  mark  rights,  for  damages  for  breach  of  the  covenants  and 
undertakings  contained  in  the  licensing  agreement.  There  was  a 
counterclaim  for  royalties. 
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very  large  sums  of  money  in  advertising  these  products;  and  the 
royalties  were  quite  substantial  in  amount  and  a source  of  large 
profit  to  the  defendant.  I find  it  impossible  to  set  out  within  rea- 
sonable limits  of  space  the  whole  history  of  the  transactions  aris- 
ing out  of  the  agreement^  and  I therefore  confine  the  recital  to 
some  of  its  more  important  features. 

The  license  agreement  provides  (para.  10)  that^  within  one 
month  after  receipt  of  written  demand  by  the  plaintiff,  the  defend- 
ant shall  institute  and  prosecute  all  actions  and  proceedings  neces- 
sary to  prevent  any  infringement  of  the  letters  patent  granted, 
applied  for,  or  to  be  applied  for,  and  the  trade  mark  within  Can- 
ada. In  or  about  1922  the  plaintiff  and  defendant  brought  action 
in  the  Province  of  British  Columbia  to  restrain  a company  there 
operating,  Dust  Control  Company,  and  those  carrying  on  business 
under  that  name,  from  manufacturing  and  selling  mops  and 
polishes  under  the  name  “ Cedar  or  Cedarbrite,^’  or  similar 
word,  claimed  by  the  plaintiffs  therein  to  be  an  infringement  of 
this  defendant’s  trade  mark  O’Cedar.'’  The  action  failed  ; the 
trial  Judge  having  come  to  the  conclusion  that  the  name  ^•'O’Cedar” 
did  not  constitute  a valid  trade  mark.  The  judgment  was  affirm- 
ed by  the  British  Columbia  Court  of  Appeal,  Gliannell  Ltd.  v. 
Romhough  (1924),  33  B.C.  452,  and  later  by  the  Supreme  Court 
of  Canada,  [1924]  S.C.R.  600.  The  plaintiff  herein  alleges  that 
as  a result  of  this  unsuccessful  action  its  sales  of  O’Cedar  products 
in  Canada  have  been  injuriously  affected,  occasioning  it  serious 
financial  loss. 

In  and  for  some  years  prior  to  1924,  mops  manufactured  in 
Chicago  by  a corporation,  not  the  defendant,  were  put  on  the  Can- 
adian market  by  merchants  and  dealers  carrying  on  business  in 
Canada.  Claiming  that  these  mops  are  an  infringement  of  the 
Canadian  patent  which  the  plaintiff  had  acquired  from  the  defend- 
ant, the  plaintiff  called  upon  the  defendant  to  protect  the  patent 
by  taking  proceedings  to  that  end  against  the  manufacturer  and 
those  selling  the  articles  in  Canada.  After  lengthy  discussion 
and  communications  between  the  plaintiff  and  defendant  and  their 
respective  representatives,  on  the  suggestion  of  Mr.  Hills,  the 
defendant’s  legal  representative  in  Chicago,  the  conclusion  was 
reached  that  the  defendant  should  first  proceed  agakist  the  manu- 
facturer in  Chicago,  leaving  the  question  of  proceeding  against 
the  Canad’an  sellers  in  abeyance  in  the  meantime.  • The  plaintiff’s 
reply,  on  the  IGth  October,  1924,  to  this  suggestion,  was,  We 
favour  such  direct  action,  but  it  may  be  necessary,  and  if  so  we 
shall  insist  upon  it  being  taken,  to  supplement  your  proceeding  in 


LX.] 


ONTAEIO  LAW  EEPOKTS. 


529 


the  United  States  by  early  proceedings  in  Canada.’’  Accordingly 
action  was  commenced  in  the  State  of  Illinois  hy  the  defendant 
against  the  Grossman  Manufacturing  Company  (the  manufac- 
turers) ^ and  on  the  15th  April,  1925,  judgment  was  delivered  dis- 
missing the  action  and  declaring  that  claims  1,  2,  and  3 of  the 
letters  patent  of  the  United  States  (said  to  be  identical  with  the 
similarly  numbered  claims  of  the  above  mentioned  Canadian  pat- 
ent) were  invalid^  and  that  the  defendant  therein  had  not  infringed 
the  patent.  On  appeal  therefrom  that  judgment  was  affirmed  on 
the  30th  October,  1925. 

In  a letter  of  Mr.  Hills  to  the  plaintiff  on  the  2nd  December, 
1921,  shortly  after  the  action  against  the  Grossman  company  was 
commienced,  he  said  that  if  for  any  reason  the  outcome  of  that 
action  should  not  put  an  end  to  the  sale  of  the  mops  complained 
of  in  Canada,  we  then  can  proceed  against  concerns  selling  the 
mops  in  Canada  as  you  suggest.  We  are  pleased  that  this  plan 
meets  with  your  approval.”  The  plain  meaning  of  the  corre- 
spondence is  that  the  plan  for  proceeding  against  sellers  in  Canada 
was  just  as  Mr.  Hills  there  stated;  and  there  is  no  evidence  of 
waiver  by  the  plaintiff  of  its  right  to  insist  on  the  defendant  taking 
the  action  and  proceedings  provided  by  the  agreement  to  prevent 
infringement  of  the  letters  patent. 

This  actffin  was  commenced  on  the  1st  October,  1925.  There 
is  abundant  evidence  that  mops  known  as  Universal  ” and  Big 
Wonder,”  and  other  mops  much  similar  to  the  defendant’s  mop 
covered  by  the  said  Canadian  patent,  have  been  on  sale,,  and  were 
sold,  in  Canada,  by  several  dealers  for  a very  considerable  time 
pr'or  to  this  action.  The  plaintiff  was  and  is  entitled  to  demand, 
as  it  has  demanded,  under  the  agreement,  that  the  defendant  insti- 
tute and  prosecute  action  and  proceedings  to  prevent  what  is  alleg- 
ed to  be  an  infringement  of  the  patent;  and  the  defendant  was 
and  is  under  obligation  to  do  so;  but  this  it  has  neglected  and 
refused  to  do,  alleging  reasons  which  are  not  a valid  excuse  or 
justification  for  such  neglect  or  refusal.  The  judgment  of  the 
Court  in  lUinois  declaring  the  United  States  patent  invalid  is  not 
authority  against  the  validity  of  the  Canadian  patent,  and  it  does 
not  constitute  a reason  or  excuse  for  refusal  to  comply  with  para. 
10  of  the  license  agreement. 

The  consideration  for  payment  of  royalties  under  the  agree- 
ment is  founded  on  the  plaintiff’s  enjoyment  of  the  excusive  right 
for  Canada  to  the  patent  and  the  trade  mark.  The  trade  mark 
having  been  declared  invalid,  the  consideration  has  partly  failed, 
and  the  plaintiff  has  lost  the  benefit  which  it  would  liave  derived 
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from  its  exclusive  use  were  it  valid;  and  it  has  suffered  damage 
accordingly.  The  plaintiff’s  proposal,  to  which  I shall  refer  later 
on,  that  there  should  be  a readjustment  of  the  amount  to  he  paid 
as  royalties  because  of  the  failure  of  the  trade  mark  seemed  rea- 
sonable, but  the  defendant  did  not  entertain  the  suggestion,  and 
continued  to  collect  and  receive  the  royalties  as  if  the  trade  mark 
v/ere  valid. 


It  is  not  so,  as  the  defendant  alleges  in  its  pleadings,  that  the 
plaintiff’s  present  claim  is  a repudiation  of  the  license  agreement; 
on  the  contrary,  it  is  an  assertion  of  the  agreement  and  an  effort  to 
enforce  performance  thereof  by  the  defendant  and  to  recover  dam- 
ages in  respect  of  matters  wherein  the  defendant  has  failed  in 
performance.  By  the  agreement  the  plaintiff  is  given  the  right 
to  determine  the  license  in  manner  therein  provided ; it  has  made 
no  attempt  to  take  advantage  of  that  provision;  it  is  not  under 
obligation  to  do  so. 

The  defendant’s  allegation  that  in  breach  of  the  agreement  the 
plaintiff’s  claim  in  this  action  raises  an  objection  to  the  validity  of 
the  letters  patent  is  without  foundation.  There  is  no  evidence  of 
any  act  or  declaration  of  the  plaintiff  which  can  be  construed  into 
an  attack  upon  or  an  objection  to  the  letters  patent;  indeed  the 
plaintiff’s  attitude  of  insistence  throughout  on  the  defendant’s 
performance  of  the  agreement  can  only  mean  a desire  that  it  be 
lived  up  to. 

When  the  action  in  British  Columbia  failed,  the  plaintiff  sought 
to  obtain  a readjustment  of  royalty  payments,  on  the  ground  that 
the  protection  of  its  business  in  O’Cedar  products,  in  so  far  as  it 
depended  on  the  trade  mark,  was  gone.  This  attempt  was  renew- 
ed after  the  failure  of  the  defendant’s  action  against  the  Grossman 
company,  but  in  neither  instance  was  the  proposal  entertained. 

In  a letter  of  the  17th  July,  1925,  the  plaintiff  called  upon  the 
defendant,  in  pursuance  of  para.  10  of  the  license  agreement,  to 
take  the  necessary  action  and  proceedings  in  Canada  to  prevent  the 
niannl'acture  and  sale  of  the  mops  whAh  it  claimed  infringed  the 
Canadian  letters  patent.  A satisfactory  reply  not  having  been 
received,  its  solicitors,  on  the  28th  August,  1925,  wrote  the  defend- 
ant that  they  had  been  instructed  in  accordance  with  para.  10  to 
take  the  necessary  proceedings  in  Canada  to  prevent  the  manufac- 
ture and  sale.  This  demand  was  ignored;  and  instead  of  action  as 
so  recpr’red  the  defendant’s  solicitors  wrote  the  plaintiff  on  the  3rd 
Septeni])er,  1925,  not  hi  answer  to  the  demand,  but  threatening 
immediate  proceedings  for  an  accounting  and  payment  of  royalties 
under  the  license  agreement.  The  correspondence  in  evidence 
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shews  no  complaint  about  or  dissatisfaction  with  payment  of  royal- 
ties until  that  time,  nor  any  suggestion  that  in  the  past  there  had 
been  failure  to  account  for  royalties.  At  that  time  all  that  was 
definitely  complained  of  was  that  royalties  for  a very  short  time 
preceding  the  demand  were  unpaid. 

At  the  trial  the  defendant  took  the  position  that  the  plaintiff 
manufactured  and  sold  as  O’Cedar  products,  or  what  should  be  so 
considered,  articles  such  as  Chan  wax  and  Char  mops,  of  which 
much  evidence  was  introduced,  and  that  these  were  subject  to  the 
payment  of  royalties,  which  the  plaintiff  did  not  pay.  It  is 
admitted  that  no  royalties  were  paid  on  these.  If  they  were 
O’Cedar  products  within  the  meaning  of  para.  1 of  the  license  agree- 
ment, the  plaintiff  mas  liable  for  royalties  thereon.  To  the  knowl- 
edge of  the  defendant  they  v/ere  manufactured  and  sold  in  Canada 
by  the  plaintiff  for  a very  considerable  time  prior  to  this  action. 
Both  were  put  on  the  market  as  far  back  as  in  the  early  part  of 
1923,  and  within  a short  time  afterwards  the  plaintiff  discussed 
both  of  them  with  the  president  of  the  defendant  corporation.  The 
plaintiff^s  letter  headings  used  in  correspondence  with  the  defend- 
ant set  forth  that  the  plaintiff  was  a manufacturer  of  OTndar  pro- 
ducts, Chan  wax  and  Char  mops,  as  if  the  latter  were  a product 
distinct  and  apart  from  O’Cedar  products.  From  the  plaintiff’s 
employee  who  originated  Chan  wax  and  produced  the  formula  of 
its  composition,  the  defendant,  through  its  employee  in  charge  of 
wax  production  on  its  behalf,  learned  of  Chan  wax  and  its  com- 
position ; but  with  all  this  knowledge  in  its  possession  the  defend- 
ant made  no  objection  or  complaint  and  did  not  claim  royalties 
upon  either  Chan  wax  or  Char  mops,  a claim  which  it  undoubtedly 
would  have  been  expected  to  make  if  it  believed  it  had  the  right 
to  set  it  up;  or  had  it  not  waived  such  right  if  it  ever  existed. 
Chan  wax,  on  the  evidence,  is  not  a product  which,  for  present 
purposes,  can  be  regarded  as  an  O’Cedar  product.  It  is  manu- 
factured from  a different  formula  and  without  reference  to  O’Cedar 
products  or  to  formula?  used  by  the  defendant;  and  the  fact  that 
the  plaintiff  has  sold  it  side  by  side  with  O’Cedar  products  is  not 
material.  It  is  significant  also,  in  a comparison  of  the  two,  that 
while  Chan  wax  is  a satisfactory  product  it  is  in  evidence  for  the 
defendant  that  a great  deal  of  the  wax  it  made  came  back  on  its 
hands. 

O’Cedar  mops  were  advertised  by  the  defendant  at  stated 
prices.  The  plaintiff,  maintaining  these  prices,  found  itself  in 
competition  with  a cheaper  grade  of  mops  selling  at  a lower  price 
than  the  established  price  of  O’Cedar  mops ; and  to  meet  the 
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competition  it  entered  into  the  manufacture  and  sale  of  Char 
mops — a cheaper  article.  I gather  from  the  evidence  that  the 
manufacture  and  sale  of  Char  mops  did  not  affect  sales  of  O'Cedar 
mops.  Taking  into  consideration  the  expert  testimony  as  to  the 
features  of  his  mop  in  comparison  with  the  mop  covered  by  the 
said  Canadian  letters  patent,  I am  unable  to  conclude  that  there 
is  that  similarity  which  would  class  it  as  an  O’Cedar  product  or 
entike  the  defendant  to  claim  royalties  upon  its  sales.  And,  as 
in  the  case  of  Chan  Wax,  the  defendant  made  no  claim  to  royalties 
until  this  action  was  about  to  be  instituted  or  had  been  begun ; and 
even  when,  on  the  3rd  September,  1925,  its  solicitors^  letter  first 
put  forward  the  claim  that  royalties  were  overdue,  a claim  which, 
it  seems  to  me,  was  meant  to  refer  to  arrears  of  payments  such  as 
the  plaintiff  had  all  along  been  making,  no  specific  claim  was  made 
or  hinted  at  that  the  plaintili  was  liable  to  pay  or  was  in  default 
in  payment  of  royalties  on  products  such  as  Chan  wax  and  Char 
mops.  That  letter  has  all  the  appearance  of  a counterblast  in- 
tended to  divert  the  plaintiff  from  its  intention  to  take  the  pro- 
ceedings it  threatened.  Be  that  as  it  may,  there  was  not,  in  any 
aspect  of  the  case,  such  default  in  payment  of  royalties  as  entitled 
the  defendant  to  resort  to  para.  12  of  the  license  agreement  for  the 
purpose  of  determining  the  license  and  the  plaintiff’s  rights  there- 
under. Moreover,  the  defendant  did  not  give  the  notice  required 
by  that  section  or  otherwise  comply  with  its  requirements  as  to 
determining  the  license.  Down  to  the  1st  October,  192'5  (the 
date  of  the  commencement  of  this  action),  the  demand  was  for  an 
accounting  and  for  payment,  and  the  defendant's  solicitors’  letter  of 
that  date  states  the  attitude  of  their  client  that,  unless  the  royal- 
ties be  paid  on  the  due  dates  and  statements  be  rendered  on  the 
dates  provided  for,  they  will  terminate  the  agreement.  That  was 
evidently  intended  as  a warning  for  the  future,  for  at  that  time 
payments  were  not  so  long  overdue  as  to*  entitle  the  defendant  to 
terminate. 

Three  weeks  after  the  action  was  commenced  the  defendant 
made  an  attempt  to  have  the  plaintiff  surrender  the  license  on  its 
being  relieved  from  payment  of  royalties  from  the  time  of  its  sur- 
render. I may  point  out  that  the  agreement  does  not  contem- 
plate its  termination  on  royalties  ceasing  to  be  due.  I refer  to 
para.  11  thereof,  which  not  only  provides  that  in  the  event  of  the 
letters  patent  being  declared  invalid  royalties  shall  cease  to  be 
payable,  but  contemplates  in  that  event  the  plaintilf’s  right  to 
continue  to  manufacture  and  sell  in  Canada  the  article  covered 
by  the  patent,  to  the  exclusion  of  manufacture  and  sale  by  the 
defendant. 
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The  family  relationship  between  the  president  of  the  plaintiff 
and  the  president  of  the  defendant,  and  the  fact  that  the  defend- 
ant holds  a very  substantial  part  of  the  capital  stock  of  the  plain- 
tiff, are  urged  as  circumstances  detracting  from  the  merits  of  the 
plaintiff’s  action;  but,  while  these  circumstances  beget  an  unusual 
situation,  they  should  not  stand  in  the  way  of  the  rights  of  other 
shareholders  who  are  not  similarly  situated.  Nor  should  it  be 
overlooked  that  in  the  event  of  the  patent  turning  out  to  be 
invalid  the  plaintiff’s  rights  under  para.  11  of  the  agreement  arise, 
whereby,,  in  that  event^  all  royalties  shall  forthwith  cease  to  he 
payable,  and  the  plaintiff,  continuing  to  manufacture  and  sell 
the  article  covered  thereby,  shall  pay  to  the  defendant  a fair  pro- 
portion of  the  cost  of  such  advertising  of  the  article  as,  under  the 
terms  of  that,  paragraph,  the  defendant  shall  do  if  it  shall  continue 
to  manufacture  and  advertise.  Having  all  this  in  mind,  I am 
at  a loss  to  understand  why  an  amicable  arrangement  could  not 
have  been  reached  on  the  occasions  when  the  plaintiff  proposed  a 
readjustment  of  ro5^alty  payments  after  the  failure  of  the  action 
brought  in  respect  of  the  trade  mark.  It  was  pre-eminently  a 
case  for  readjustment  and  settlement.  I am  of  opinion  that  the 
defendant’s  failure  or  unwillingness  to  negotiate  upon  the  pro- 
posals is  largel}^  accountable  for  such  amicable  arrangement, 
covering  all  the  matters  in  dispute,  not  having  been  arrived  at. 

The  plaintiff’s  allegation  based  on  para.  9 of  the  agreement 
is  not  supported.  The  main  evidence  offered  on  that  allegatnn 
was  in  respect  of  a bottle  filler  over  which,  as  an  invention  or 
improvement,  the  defendant  had  no  control,  it  having  merely 
acquired  one  for  use  in  its  business.  The  evidence  does  not  estab- 
lish that  in  any  other  specific  case  the  defendant  failed  in  that 
term  of  the  agreement. 

The  plaintiff  also  alleges  a breach  by  the  defendant  of  para.  18 
of  the  agreement.  The  defendant  has  not  lived  up  to  its  obliga- 
tions under  that  paragraph,  having  failed  to  furnish^  from  time 
to  time  to  plaintiff  copies  of  any  and  all  advertising  which  it  may 
use  or  cause  to  be  used.” 

It  is  true  that  the  defendant  did  not  within  the  required  time 
pay  the  renewal  fees  for  renewal  of  the  patent.  Legislation  was 
afterwards  obtained  authorising  reinstatement  of  the  patent  (see 
Dominion  statute  (1923)  13  & 14  Geo.  V.  ch.  93),  and  the  de- 
fendant’s failure  to  make  the  payments  in  time,  so  far  as  any 
claim  of  the  plaintiff  is  concerned,  amounted  to  a mere  teclinical 
breach  which  did  not  of  itself  cause  appreciable  loss  to  the  plain- 
tiff. 
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During  the  trial  considerable  evidence  was  submitted  having 
relevancy  to  the  question  of  the  validity  or  otherwise  of  the  letters 
patent  above  referred  to.  The  pieadmgs  were  not  so  framed  as 
expressly  to  raise  this  question,  and  I do  not  deal  with  it.  More- 
over, the  question  whether  the  mops  such  as  Perfection,  Big 
Wonder,  etc.,  infringe  the  Canadian  letters  patent,  cannot  properly 
be  determined  in  this  case  in  the  absence  of  those  whose  manufac- 
ture or  sale  is  claimed  to  be  an  infringement.  I have  therefore 
confined  consideration  to  the  issues  explicitly  raised  on  the  plead- 
ings. Applied  to  the  facts  as  I find  them,  there  is  much  force  in 
Mr.  MasoiPs  argument  on  many  of  the  essential  features  involved. 

Part  of  the  consideration  for  payment  of  royalties  failed  as 
the  result  of  the  action  in  respect  of  the  trade  mark;  and  so  long 
as  the  defendant  refuses  or  neglects  to  observe  his  obligations  under 
para.  10  of  the  agreement,  to  prevent  infringement  of  the  patent, 
the  plaintiff  should  not  be  required  to  pay  royalties,  but  is  entitled 
in  any  event  to  damages  resulting  from  failure  of  the  trade  mark 
and  from  its  having  continued  to  pay  in  full  the  royalties  provided 
for  by  the  license  agreement,  and  for  the  defendant’s  failure  to 
fulfil  its  obligations  under  paras.  10  and  18.  If  in  any  action  or 
proceedings  the  defendant  may  take  to  protect  the  patent,  as  so 
required,  it  should  be  determined  that  the  patent  is  valid,  then 
the  defendant  would  be  entitled  to  payment  of  such  royalties  as 
may  be  found  attributable — on  the  reference  hereinafter  directed 
— to  the  patent,  but  subject  to  the  plaintiff’s  right  to  damages 
resulting  from  failure  of  the  trade  mark,  taking  into  account  also 
the  fact  of  the  plaintiff  having  continued  to  pay,  under  protest 
or  otherwise,  the  full  amount  of  royalties  provided  by  the  agree- 
ment. If  in  any  such  action  or  proceeding  the  patent  should  be 
declared  invalid  the  provisions  of  para.  11  of  the  agreement  take 
effect,  and  the  plaintiff  will  be  entitled  to  damages  on  the  above 
state  of  facts,  the  amount  whereof  to  be  ascertained  by  the  Master. 

Judgment  should  be  entered  in  the  plaintiff’s  favour  in  accord- 
ance with  the  f oregoing  findings ; and  there  will  be  a reference  to 
the  Master  to  ascertain  the  amount  of  the  plaintiff’s  damages  in 
the  various  cAcumstances  above  set  forth.  The  plaintiff  will  have 
its  costs  to  and  including  the  entry  of  judgment.  The  counter- 
claim is  dismissed  with  costs.  Further  directions  and  further 
costs  reserved  until  after  the  Master’s  report. 

The  defendants  appealed  from  the  judgment  of  Kelly,  J. 

February  14,  15  16,  and  17,  1927.  The  appeal  was  heard  bv 
Mulock,  O.J.O.,  IMaCtEe,  ITodgtns,  Ferguson, 'and  Smith,  JJ.A. 
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Robertson;  K.C.,  and  Pickup,  for  the  appellants. 

Mason,  K.€.,  and  P.  P.  Brown,  K.C.,  for  the  plaintiffs^  re- 
spondents. 

May  9.  Hodgins,  J.A.  : — The  action  is  brought  by  the  plain- 
tiffs, who  are  licensees  in  Canada,  from  the  defendants,  of  a patent 
for  a mop  and  of  trade  mark  rights.  Damages  are  claimed  for 
breach  of  covenant^  also  for  not  protecting  the  trade  mark,  and  for 
not  supplying  certain  copies  of  advertisements  referred  to  in  the 
license  agreement. 

The  license  agreement  is  dated  the  1st  May,  1915,  and  deals 
with  the  Canadian  patent  No.  1 (150322),  which  patent  is  for 
inventions  relating  to  improvements  in  polishing  mops,  dusters, 
and  polishing  and  cleaning  materials,’^  and  recites  that  the  de- 
fendants had  applied  for  letters  patent  for  other  improvements 
set  out  in  a schedule  to  the  agreement.  It  also  deals  with  a trade 
mark,  O^Cedar,^’  registered  in  Canada,  and  it  is  agreed  that  all 
articles  manufactured  under  said  patents  granted,  applied  for,  or 
to  be  applied  for  hereafter,  shall  be  labelled  or  marked  with  such 
trade  mark.^^ 

The  agreement  contains  further  recitals : — 

And  whereas  the  licensor  has  agreed  to  grant  to  the  licensee 
an  exclusive  license  to  use  the  said  inventions,  the  subject-matter 
of  the  said  letters  patent  granted,  applied  for,  or  to  be  applied  for, 
and  the  said  trade  mark,  for  the  period,  within  the  limits,  and 
upon  the  terms  and  conditions  hereinafter  mentioned.’’ 

Then  follows  the  formal  license  for  the  exclusive  manufac- 
turing and  using  and  vend'ng  by  the  plaintiffs  within  Canada  of 
the  articles  for  which  a patent  has  been  granted  or  applied  for. 
Loyalties  are  made  payable  during  the  continuance  of  the  license 
at  the  rate  of  10  per  cent,  of  the  net  amount  of  ^ O’Cedar  ’ pro- 
ducts shipped  and  billed  in  the  Dominion  of  Canada,”  less  credits 
for  products  returned,  etc.  © 

Clauses  10,  11,  17,  and  18  are  as  follows: — 

10.  The  licensor  shall,  within  one  month  after  receipt  of 
written  demand  by  the  licensee,  institute  and  prosecute  all  actions 
and  proceedings  necessary  to  prevent  any  infringement  of  the  said 
letters  patent,  granted,  applied  for,  or  to  he  applied  for,  and  said 
trade  mark,  within  the  Dominion  of  Canada. 

‘’Ml.  If  the  letters  patent  numbered  1 in  the  first  part  of 
schedule  A.  hereto  shall  in  any  action  for  infringement  or  pro- 
ceedmgs  for  revocation  he  declared  to  he  invalid  on  anv  ground 
whatsoever,  all  royalties  payable  in  respect  of  such  patent  hero- 
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under  shall  forthwith  cease  to  be  payable,  but  if  the  decision  of 
the  court  making  such  declaration  shall  be  reversed  on  appeal  the 
said  royalties  shall  forthwith  again  become  payable  together  with 
all  royalties  which  would  have  been  payable  but  for  the  adverse 
decision : Provided  however  that  in  the  event  of  the  said  letters 
patent  being  declared  invalid  and  the  licensee  continuing  to  nranu- 
facture  and  sell  the  article  covered  thereby,  and  the  licensor  con- 
tinuing to  manufacture  and  advertise  the  same  (O^Pedar  mop)  in 
newspapers,  magazines,  circulars,  or  similar  advertisements,  then 
the  licensee  shall  after  receipt  of  proper  account  therefor  on  the 
fifteenth  day  of  each  and  every  month  pay  to  the  licensor  a fair 
proportion  of  the  cost  of  such  advertising,  having  regard  to  the 
circulation  of  the  said  advertising  matter  in  the  Dominion  of 
Canada.’’ 

17.  The  licensor  shall,  at  its  own  expense,  in  all  future  news- 
paper, magazine,  circular,  or  like  advertising  on  the  continent  of 
North  America  and  every  piece  thereof,  affix  in  similar  type  and 
in  an  equally  prominent  and  desirable  position  the  name  and 
address  of  the  licensee  as  is  used  by  and  given  to  its  own  name 
and  address.  In  any  such  'advertising  wherein  the  licensor  makes 
quotations  of  prices  or  the  like,  such  advertising  shall  similarly 
give  quotations  of  the  then  prices  of  the  goods  as  then  sold  in 
Canada. 

18.  The  licensor  shall  refer  all  inquiries  and  business  pros- 
pects from  and  in  Canada  to  the  licensee,  and  in  every  reasonable 
manner  co-operate  with  and  help  to  develop  the  business  of  the 
licensee,  and  shall  furnish  from  time  to  time,  free  of  charge,  to 
the  licensee,  copies  of  any  and  all  advertising  which  it  may  use  or 
cause  to  be  used,  and  upon  the  licensee’s  jobbers  and  wholesalers 
charging  the  licensee  only  the  actual  cost  (including  postage) 
thereof.” 

In  clause  19  the  defendants  grant  to  the  plaintiffs  the  right  to 
the  full  and  exclusive  use  of  the  trade  mark  O’Cedar  ” du/ring 
the  currency  thereof.  This  trade  mark  is  registered,  and  this  grant 
should  be  treated  as  equivalent  to  an  assignment  under  the  Trade 
Mark  and  Design  Act,  E.S.C.  1906,  ch.  71,  sec.  15.  Its  registra- 
tion may  cease  if  so  ordered  by  the  Exchequer  Court  upon  the 
application  of  any  aggrieved  person  (sec.  42). 

Wliether  the  patent  is  in  fact  a valid  patent  is  not  in  issue, 
nor  is  it  open  either  to  the  plaintiffs  or  to  the  defendants  to  ques- 
tion it.  Were  this  not  so,  I should  l)e  disposed  to  think  that  it 
had  not  the  merit  of  novelty. 
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Mops  had  been  well  known  lon^‘  before  the  date  of  this  patent 
in  1913,  so  that  it  would  require  some  special  quality  or  charac- 
teristic to  uphold  a patent  for  such  a sini])le  article  of  household 
use. 

After  studying  the  patent  carefully  and  reading  and  consider- 
ing the  evidence  of  the  experts,  I am  satisfied  that  the  only  dis- 
tinguishing element  which  can  be  put  forward  to  support  this 
patent  is  that  of  the  resilient  wire  which  runs  along  a groove  in 
the  fabric  to  which  the  mop-head  is  attached,  and  which  is  strong 
enough  to  support  it  throughout  the  whole  length  of  the  mop-head, 
without  the  intervention  of  a block  of  wood  or  other  substance, 
except  in  so  far  as  the  latter  is  required  to  provide  for  connecting 
the  handle  and  the  mop-head.  The  method  of  attaching  the  mop- 
liead  to  the  handle  so  that  the  mop  can  be  usefully  worked  appears, 
in  all  the  examples  produced,  to  have  been  the  interposition  of  a 
block  either  of  wood  or  some  other  substance,  but  the  feature  in 
thi'S  patent  seems  to  be  that  the  wiring  is  used  to  provide  strength 
enough  in  itself  to  support  the  mop-head  even  where  the  block  into 
which  the  handle  fits  does  not  fill  up  the  whole  of  the  space  formed 
by  the  wire,  and  also  that  by  its  resiliency  it  permits  the  mop-head 
to  bend  back  and  so  to  avoid  injuring  furniture  with  which  it 
would  come  in  contact. 

I do  not  find  that  the  evidence  given  on  behalf  of  the  plaintiffs 
with  regard  to  any  of  the  other  mops  which  are  said  to  have  in- 
fringed this  patent  shews  that  they  have  this  particular  device  or 
infringe  the  specifications  so  far  as  that  is  concerned.  I am  also 
satisfied  that  the  evidence  for  the  defence  confirms  th’s  view. 
There  is  nothing  else  that  can  support  any  charge  of  infringe- 
ment. The  other  elements  are  merely  necessary  parts  of  any  long- 
handled  mop. 

Under  these  circumstances  I have  come  to  the  conclusion  that 
no  infringement  of  this  particular  patent  has  been  proven,  and 
that  it  has  not  been  shewn  that  the  defendants  have  committed  a 
breach  of  the  covenant  contained  in  clause  10  of  the  agreement. 
I have  no  doubt  that  where  a plaintiff  alleges  that  a covenant  has 
been  broken,  he  must  prove  that  it  has  been  broken  in  its  essential 
elements,  and  I think  the  proof  of  infringement  in  fact  is  one  of 
these.  I am  aware  that  this  is  contrary  to  the  view  held  by  the 
learned  trial  Judge,  that  the  question  of  infringement  cannot 
properly  be  determined  in  the  absence  of  those  whose  manufacture 
or  sale  is  claimed  to  be  an  infringement.  It  is  quite  true  that  it 
cannot  be  effectively  settled  so  as  to  bind  those  to  whom  the 
learned  trial  Judge  alludes,  but  with  great  deference  T am  of  the 
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opinion  that  pro  lidc  vice  this  question  must  be  determined  here 
as  between  the  plaintiffs  and  defendants  before  it  can  be  said  that 
a breach  of  the  covenant  has  been  made  out.  The  plaintiffs  must 
also  establish  that  they  have  suffered  loss,  and  here  no  loss  is 
shewn.  It  would  be  difficult  to  establish  this  point,  as  the  plain- 
tiffs themselves  have  been  vending  three  mops  of  different  cou- 
struction  from  the  patented  article,  and  thus  competing  with  it. 
It  may  be  observed  that  an  American  patent  of  the  defendants 
similar  in  all  its  terms  to  the  Canadian  patent  has  been  held  in- 
valid in  the  United  States,  and  this  apparently  formed  the  reason 
why  the  defendants  failed  to  bring  any  action  to  prevent  what  was 
called  infringement  in  Canada  similar  in  character  to  that  ob- 
jected to  there.  The  arrangements  between  the  parties,  as  shewn 
in  the  correspondence,  accords  with  this  view,  but  if  the  conclu- 
sion to  which  I have  come  is  right  this  is  now  of  little  conse- 
quence. 

While,  as  I have  indicated,  the  learned  Judge  below  does  not 
deal  with  the  question  as  to  whether  there  was  or  was  not  an 
infringement  of  the  patent,  he  has  by  his  judgment  directed  that 
all  royalties  shall  cease.  Whether  in  law  this  result  would  follow 
if  the  covenant  was  in  fact  broken,  it  is  not  necessary  to  consider : 
Cummings  v.  Stewart  (No.  2),  [1913]  1 I.R.  95.  The  patent  has 
not,  by  any  decision  effective  in  Canada,  been  declared  to  be  in- 
valid. If  it  had  been,  then  only  those  royalties  attributable  to  the 
patented  article  are  suspended,  and  the  other  provisions  in  clause 
11  would  become  operative.  The  parties  have  thus  settled  their 
own  remedy:  Lines  v.  Usher  (1897),  14  R.P.C.  206. 

With  regard  to  the  trade  mark,  this  was  decided  by  u Canadian 
judgment  (Channel  Ltd.  v.  Romhough  (1923-24),  33  B.C.  65^  452, 
[1924]  S.C.R.  600),  in  an  action  for  damages  for  passing  off,  to 
be  invalid  as  a trade  mark  because  descriptive  of  the  larticles  to 
which  it  was  applied:  Partlo  v.  Todd  (1888),  17  Can.  S.C.R.  196. 
But  I fail  to  see  anything  in  the  agreement  by  which  the  defend- 
ant company  is  bound  to  warrant  the  validity  of  this  trade  mark, 
or  is  made  in  law  liable  as  a guarantor  of  its  registrable  validity, 
or  which,  in  the  event  which  has  happened,  would  warrant  the 
conclusion  that  upon  goods,  if  sold  under  such  mark,  royalties 
need  not  be  paid. 

The  effect  of  Channell  Ltd.  v.  Rombough  is  not  to  expunge  the 
trade  mark  from  the  register  but  to  determine  that  it  is  not  properly 
registered  there.  Technically  the  plaintiffs  have  still  all  they  got 
or  that  the  defendants  could  give.  The  question  that  remains  is, 
have  they  any  right  in  law  under  their  agreement,  either  to  cease 
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paying  royalties  upon  goods  sold  under  the  name  O’Cedar/^  or 
in  some  other  way  to  treat  the  defendants  as  guarantors  of  the 
essential  validity  of  the  trade  mark. 

There  is  not  in  the  agreement  such  a covenant  by  the  defend- 
ants in  regard  to  the  trade  mark  as  there  is  as  to  the  patent, 
namely,  that  it  shall  be  defended.  But  the  right  to  the  exclusive 
use  thereof  granted  to  the  plaintiffs  is  still  effectual  as  between 
the  plaintiffs  and  defendants,  notwithstanding  its  invalidity  as  a 
registrable  trade  mark.  There  still  exists  in  the  defendants  the 
right  to  prevent  passing  off  if  the  trade  mark  has  acquired  a 
meaning  distinctive  of  their  manufacture.  This  is  -subject,  as 
regards  the  public,  to  the  considerations  relating  thereto  set  out  in 
the  case  of  Battle  Oreelc  ToaMed  Corn  Flahe  Co.  Ltd.  v.  Kellogg 
Toasted  Corn  Flake  Co.  (1923),  54  O.L.R.  537.  It  is  not  neces- 
sary to  discuss  these  considerations,  as  nothing  has  developed  in 
this  case  to  suggest  that  any  one  is  contesting  the  plaintiffs’  right 
to  do  what  they  are  now  doing,  namely,  to  use  the  word  O’Cedar  ” 
in  marketing  their  goods.  I can  see  no  way  in  which  the  plain- 
tiffs can  succeed  in  making  use  of  the  invalidity  of  this  trade 
mark  unless  some  remedy  is  given  to  them  by  the  agreement,  or 
unless  its  validity  was  thereby  guaranteed. 

The  royalties  are  by  the  agreement  expressly  made  payable  at 
the  rate  of  10  per  cent,  of  the  net  amount  of  O’ Cedar  products 
shipped  and  billed  in  the  Dominion  of  Canada,”  less  certain 
credits  for  products  returned. 

So  long  as  the  plaintiffs  use  the  name  O’Cedar  ” and  ship 
products,  such  as  their  mops  (exhibits  12,  13,  and  14)  and  other 
articles  of  commerce,  describing  them  as  O’Cedar  products,  they 
are,  in  my  opinion,  and  notwithstanding  the  invalidity  of  the 
registered  trade  mark,  bound  to  pay  the  royalties  provided  for  in 
the  agreement,  except  in  case  of  a Canadian  decision  against  the 
validity  of  the  patent,  whereupon  the  provisions  of  clause  11  will 
come  into  force.  And  this  is  true  of,  other  products  so  marked. 
I do  not  think  it  is  necessary  to  decide  just  what  products  come 
within  the  definition  O’Cedar  products.”  That  is  a question 
of  fact  which  can  only  be  solved  by  reference  to  the  mode  of  sale, 
shipment,  and  other  business  details.  For  that  reason  it  should 
be  left  to  be  decided  by  the  Master  in  the  reference  hereinafter 
directed.  The  Master  should  not,  under  the  circumstances,  be 
bound  in  this  respect  by  anv  view  as  to  some  of  these  products  (as 
for  instance  Chan  wax  and  Char  mops)  expressed  by  tlie  learned 
Judge  below. 

Nn  loss  by  reason  of  a breach  of  clauses  17  and  18,  relating  to 
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advertising,  was  proven,  and  it  does  not  seem  necessary  to  refer 
that  question  to  the  Master.  I have  read  the  evidence  put  in  to 
prove  default  and  fail  to  see  anything  tangible  in  it.  The  gist  of 
clause  17  is  the  insertion  of  Canadian  prices  when  American  prices 
are  given  in  the  advertisement  and  that  of  clause  18  is  the  fur- 
nishing free  copies  of  the  defendants’  advertising  to  the  plaintiffs 
and  also  to  their  customers — this  latter  only  upon  request  by  the 
plaintiffs.  With  regard  to  clause  17  no  specific  case  is  testified  to 
and  only  a very  general  statement  is  made  by  A.  T.  Channell. 
This  gentleman  is  the  plaintiffs’  president  and  general  manager, 
and  the  president  and  general  manager  of  the  defendant  company 
is  a brother.  The  defendant  company  owns  almost  the  whole  of 
the  plaintiff  company’s  preferred  stock,  while  A.  T.  Channell  owns 
$13,000  worth  of  B shares  in  the  defendant  company,  and  replaced 
hi'S  brother  for  six  months  in  1925  as  general  manager  of  the 
Chicago  company.  He  was  in  'Chicago  off  and  on,  and  once  took 
his  factor}"  superintendent  and  advertising  and  sales  manager  there. 
There  are  only  two  letters  suggested  as  requests,  one  in  1917  and 
one  in  1919.  The  first  is  from  the  sales  department  and  refers  to 
new  advertising  literature  and  acknowledges  the  previous  receipt 
of  other  literature  when  in  Chicago,  and  Mr.  Channell  does  not 
know  what  the  response  to  it  was.  The  later  letter  asks  for  samples 
of  their  advertising  material.  The  secretary-treasurer,  Martin, 
admits  that  whatever  was  referred  to  in  the  1919  letter  was  fur- 
nished and  that  he  does  not  complain  that  his  company  was 
refused  anything.  The  advertising  manager,  McQueen,  states  his 
opinion  that  American  magazine  advertising  was  not  useful  to 
the  Canadian  company,  whose  advertising  has  been  in  newspapers, 
which,  he  says,  is  the  only  medium  that  will  reach  the  people  of 
Canada.  All  that  he  thinks  is  wanted  by  his  company  is  to  know 
the  advertising  plans  of  the  Chicago  company  in  advance,  in  which 
case  it  could  fit  in  Avith  it  and  use  ^^the  same  general  type  of 
copy.”  He  also  admits  the  Avillingness  of  the  Chicago  company 
bo  give  the  Canadian  company  anything  it  asked  for.  When  A.  T. 
Channell  Avent  to  Chicago  as  general  manager  of  that  company  in 
Pebrnary,  1925,  he  took  no  steps  to  see  that  adA^ertisements  Avere 
sent  to  Canada,  and  admits  tliat  while  he  gave  a A^erbal  order  as 
to  it,  he  did  not  knoAv  Avhether  it  Avas  carried  out  or  not  or  A\diether 
tlie  Canadian  company  Avas  on  the  mailing  list  of  the  Chicago 
pany.  None  of  the  advertisements  in  leading  American  magazines 
shcAvn  to  him  by  counsel  at  the  trial  (exhibit  2(1)  contain  prices 
and  he  is  unable  to  deny  the  suggestion  that  in  recent  years  it  had 
not  been  the  practice  to  put  prices  in  the  advertisements. 
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The  sales  and  advertising  manager,  McQueen^  was  finally  Api).  Div. 
asked  as  to  what  he  wanted  in  July,  1925^  when  he  saw  Mr.  A.  T.  1^)21. 
Channell  in  Chicago  while  he  was  general  manager  of  the  Chicago  ^ • 

° o o o ClIAIS'NEL 

company : — Ltd. 

Q.  What  were  you  complaining  about  ? A.  I was  trying  to  o’Ceu\r 
get  an  outline  of  the  fall  advertising  of  the  O’Cedar  Corporation  Corpora- 
Bo  that  we  could  fit  that  in  with  our  plans  here. 

Is  that  the  sort  of  thing  you  complain  of  now,  and  the  nodg^ins, 
only  thing  you  complain  of  now,  that  you  wanted  to  know  in  ad- 
vance what  they  were  going  to  do  so  that  you  could  draw  up  a 
plan  to  suit  it  ? A.  So  that  it  would  fit  in  with  it. 

Q.  And  that  is  all  you  were  complaining  about  ? A.  Not  • 
necessarily. 

“ Q.  I mean  in  connection  with  advertising?  A.  Not  neces- 
sarily. 

Q.  It  is  the  fact  and  not  the  necessity  >of  it  that  we  want  to 
get — is  that  your  real  complaint  as  advertising  manager  of  the 
plaintiff  company?  A.  We  would  like  to  have  any  new  piece  of 
advertising  which  they  may  get  out ; we  do  not  know  when  they  are 
getting  out  a new  piece  of  advertising,  so  how  can  we  complain 
when  we  do  not  know  ? 

Q.  And  it  is  the  matter  about  which  you,  as  sales  manager, 
felt  you  had  something  to  say  to  Mr.  Channell  or  to  the  defend- 
ant company — the  difficulty  that  arose  through  not  having  advance 
information  ? A.  That  is  the  thing  we  certainly  would  like  to 
have.’’ 

Viewing  this  evidence  as  a whole,  considering  the  position  of 
Mr.  A.  T.  Channell  in  relation  to  both  companies^  the  admissions 
as  to  what  were,  from  first  to  last,  the  plaintiffs’  real  wants  in  re- 
gard to  advertising  matter,  the  absence  of  any  serious  demand  dur- 
ing six  years  for  what  clauses  17  and  18  contemplate,  and  the 
sudden  desire  for  it  now,  first  experienced  when  action  was  begun, 

I am  led  to  the  conclusion  that  there  is  no  real  substance  in  this 
complaint  about  advertising.  Moreover^  under  clause  18  the  proper 
construction  of  it  would  seem  to  be  that  the  co-operation  and  help 
in  development  of  the  Canadian  company^  which  would  include  the 
sending  of  copies  of  advertisements  to  the  plaintiffs  and  their 
customers,  would  depend  on  the  wish  and  even  the  request  of  the 
plaintiffs,  who  might  naturally  be  expected  to  indicate  what  help 
they  desired.  'Certainly  no  advertisements  could  be  forwarded  to 
their  customers  unless  they  took  the  initiative  by  sending  lists  to 
the  defendants. 

The  plaintiffs  admit  that  they  got  on  without  what  they  now 
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say  they  wanted,  and  did  make  and  carry  ont  independently  their 
own  plans  in  advertising.  And,  as  I have  said,  no  loss  on  this 
head  is  either  proved  or  even  estimated,  and  acquiescence  in  what 
was  done  may,  I think,  be  reasonably  deduced  from  the  facts 
proved. 

I think  the  appeal  must  be  allowed  with  costs  and  the  judgment 
below  'Set  aside,  and  judgment  entered,  with  costs  of  action  and 
counterclaim,  for  the  defendants  for  the  royalties  due^  the  amount 
of  which  must  be  settled  by  the  Master  of  this  Court  unless  the 
parties  can  agree  upon  it. 


Mulock^  C.J.O.,  and  Magee  and  Smith,  JJ.A.,  agreed  with 
Hodgins,  J.A. 

Ferguson,  J.A. : — This  appeal  was  very  fully  argued,  and  on 
tihe  argument  the  evidence  and  authorities  were  discussed  and  con- 
sidered. At  the  conclusion  of  the  argument  I made  a memorandum 
of  what  I thought  ought  to  be  the  result.  A perusal  of  the  evidence 
since  the  argument  has  not  changed  my  views.  I am  of  opinion : — 

(1)  That,  according  to  the  wording  of  the  written  contract 
between  the  parties  and  the  true  intent  thereof,  the  plaintiffs  are 
given  as  against  the  defendants  the  exclusive  right  to  manufacture 
and  sell  in  Canada  mops  made  under  the  patent  mentioned  in  the 
contract. 

(2)  That  the  plaintiffs  were  also  given  as  against  the  defend- 
ants, the  exclusive  right  to  vend  in  Canada,  under  the  trade  mark 

O’Cedar,^^  polish  and  mops  of  the  plaintiffs’  manufacture. 

(3)  That  such  rights  do  not  cease  on  a declaration  that  the 
patent  and  the  trade  mark,  or  either  of  them,  are  invalid,  unless 
the  plaintiffs  so  elect. 

(4)  The  plaintiffs  do  not  desire  to  terminate  their  right  to 
manufacture  and  sell  mops  and  polish  under  the  trade  mark 

O’Cedar,”  and  it  seems  to  follow  that  they  must  pay  royalty  on 
the  articles  they  sell  under  that  trade  mark  until  such  times  as  the 
patent  and  the  trade  mark  are  declared  invalid  or  until  they  elect 
to  cease  using  the  name. 

(5)  That  paragraph  11  of  the  agreement  does  not  come  into 
operation  until  the  patent  has  been  declared  invalid. 

(6)  That,  though  the  plaintiffs  are  estopped  from  attacking  the 
validity  of  the  patent,  and  the  defendants  may  not  set  up  its 
invalidity,  yet  damages  cannot  be  assessed  or  awarded  to  the  plain- 
tiffs on  the  basis  of  such  estoppel,  or  on  the  assumption  that  the 
patent  is  valid,  or  that,  if  an  action  had  been  brought  to  prevent 
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infringement,  the  validity  of  the  patent  would  have  been  establish- 
ed, or  that  the  patent  had  been  infringed,  for  it  seems  to  me  that 
damages  must  be  something  awarded  to  compensate  for  an  actual 
loss  rather  than  a theoretical  loss. 

(7)  That  the  agreement  does  not  expressly  or  impliedly  im- 
pose a duty  on  the  defendants  to  sue  for  alleged  infringement,  but 
only  to  sue  actual  infringers,  and  I cannot  see  how  we  can  award 
damages  for  failure  to  take  action  unless  and  until  it  be  established 
that  the  patent  is  valid  and  is  being  infringed. 

(8)  That  the  plaintiffs  are  not  without  remedy,  for  they  may 
themselves  bring  action  against  the  alleged  infringers,  in  the  name 
of  the  defendants,  or  in  their  own  name,  joining  the  defendant  com- 
pany as  party  defendants,  and  in  such  action  establish  that  the 
patent  is  valid,  that  it  is  being  infringed,  and  that  they  have 
suffered  damages  by  reason  of  the  defendants  not  having  taken 
action  against  the  infringers.  See  Renm^d  v.  Levinstein  (1865), 
2 H.  & M.  628;  Ilasmll  v.  Wright  (1870),  L.R.  10  Eq.  509;  Scot- 
tish Vacuum  Cleaner  Co.  Ltd.  v.  Proidncial  Cinematograph 
Theatres  Ltd.  (1915),  32  R.P.C.  353. 

I would  allow  the  appeal  with  costs  and  dismiss  the  action  with 
costs  and  award  the  defendants  judgment  on  their  counterclaim 
with  costs. 

Appeal  allowed. 
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[APPELLATE  DIVISION.] 

Re  Shantz  and  Hallman.  1927. 

Jan.  7. 

Limitation  of  Actions — Mortgage — Unimproved  Land — Default — Con-  May  9. 

structive  Possessio?i  hy  Mortgagee — Actual  Possession  J)y  Mort- 
gagors— Tenant  under  Lease  Made  Toy  Mortgagors  after  Mortgage 
— Evidence  — Acts  of  Possession  — Mortgagors  and  Purchasers 
Relief  Acts,  5 Geo.  V.  eh.  22  and  10  d 11  Geo.  Y.  eh.  S8 — Continuous 
Default  in  Payment  of  Interest  — Second  Mortgagee  — Right  to 
Possession — Vendors  and  Purchasers  Act — Originating  Notice—- 
Deterinination  of  Question  hetiveen  Mortgagor  and  Mortgagee — 

Rules  002,  603. 

Upon  an  application  under  the  Vendors  and  Purchasers  Act,  a vendor 
of  land  sought  to  have  it  declared  that  the  land  was  free  from  a 
mortgage  which  had  not  been  discharged;  and  a reference  was  directed 
to  a Local  Judge  to  ascertain  and  report  whether  the  mortgage  had 
been  barred  by  the  Limitations  Act,  the  mortgagee  being  made  a 
party  to  the  proceedings,  pursuant  to  Rule  602.  The  Local  Judge 
found  that  the  mortgage  had  been  barred,  and  his  report  was 
affirmed  upon  appeal  to  Wiitgiit,  J.  An  appeal  from  the  order  of 
Wright,  J.,  was  dismissed  by  a Divisional  Court  of  the  Appellate 
Division  (Fergttson,  J.A.,  dissenting). 
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The  land  was  vacant.  The  mortgage  was  made  in  December,  1913; 
default  was  made  in  paym.ent  of  principal  and  interest  due  in  June, 
1914;  on  the  3rd  October,  1914,  the  mortgagors  made  a payment  on 
account;  no  other  payments  were  made  and  no  acknowledgment  in 
writing  of  the  mortgagee’s  right  to  payment  was  ever  given.  The 
mortgagee  (a  company)  did  not  claim  to  have  been  in  actual  pos- 
session, but  contended  that  the  mortgagors  abandoned  possession 
and  that  by  reason  of  their  default  the  land  became  and  remained 
in  constructive  possession  during  the  period  required  to  give  a pos- 
sessory title.  The  Local  Judge  found  that  the  mortgagors  never 
abandoned  possession  and  always  were  in  actual  possession:  — 

Held,  by  the  majority  of  the  Court,  that  this  finding,  while  not  sup- 
ported by  such  acts  as  cutting  hay  and  weeds  on  boulevards  forming 
part  of  public  streets  adjoining  the  land  and  advertising  it  for  sale, 
was  supported  (having  regard  to  the  nature  of  the  property)  by 
the  evidence  of  one  F.,  who  was  assignee  of  a prior  mortgage  upon 
the  land,  and  who  swore  that  he  rented  the  land  from  the  mortgagors, 
and  that  it  was  a term  of  the  demise  that  each  year  he  should  cut 
both  the  grass  and  weeds  on  the  land,  and  that  he  did  so  during 
the  period  from  September,  1914,  to  June,  1920;  and  during  those 
years  there  could  have  been  no  constructive  possession  by  the  mort- 
gagee. 

The  proposition  that  possession  by  a lessee  of  the  mortgagor  under  a 
lease  made  after  the  mortgage  is  possession  of  the  mortgagee 
{Gr'egg  v.  Arrott  (1835),  LI.  & G.  t.  Sugd.  246)  has  not  been  acquiesced 
in:  see  Page  v.  Linwood  (1837),  4 Cl.  & Fin.  399;  Kennedy  v.  Agri- 
C’liltural  Development  Board  (1926),  59  O.L.R.  374. 

As  there  was  continuous  default  in  payment  of  interest  from  the  18th 
June,  1914,  the  Mortgagors  and  Purchasers  Relief  Acts,  1915  and 
1920,  had  not  the  effect  of  preventing  proceedings  being  taken  under 
the  mortgage  for  possession;  and  the  operation  of  the  Limitations 
Act  was  never  suspended. 

Where  a mortgagor  makes  two  or  more  mortgages  of  the  same  land,  if 
there  is  vacant  possession,  or  if  the  mortgagor  is  in  possession, 
each  mortgagee,  subject  to  the  prior  rights  of  earlier  mortgagees 
on  default,  is  entitled  as  against  the  mortgagor  to  maintain  an 
action  for  possession. 

Re  Gordon  (1889),  61  L.T.R.  299,  followed. 

Per  Ferguson,  J.A.: — The  question  was  not  whether  the  mortgagee 
was  or  was  not  in  constructive  possession,  but  whether  or  not  some 
one  other  than  the  mortgagee  was  in  actual  possession  at  a time 
after  the  mortgagee  was  legally  entitled  to  take  possession,  and  at 
a time  more  than  10  years  before  the  making  of  the  contract  out 
of  which  the  application  under  the  Vendors  and  Purchasers  Act 
was  made,  the  29th  March,  1926. 

Creamer  v.  Gooderham  (1914),  17  D.L.R.  235,  considered. 

The  evidence,  considered  in  the  light  of  McLeod  v.  McRae  (1918),  43 
O.L.R.  34,  did  not  warrant  the  conclusion  that  F.  was,  at  any  time 
prior  to  the  29th  March,  1916,  in  actual,  open,  visible,  and  con- 
tinuous occupation  of  the  land  in  question. 

Quare,  per  Ferguson,  J.A.,  and  Wrtgiit,  J.,  whether  there  was  power 
to  determine  the  question  upon  a summary  application  by  originating 
notice  under  the  Vendors  and  Purchasers  Act. 

An  appeal  by  the  Modern  Eealty  Company  Ltd.  from  a report 
of  the  Local  Judge  at  Kitchener. 
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September  16,  1926.  The  appeal  was  heard  by  Wj{IGHt,  J., 
in  the  Weekly  Court,  Toronto. 

Gordon  Waldron,  K.C.^  for  the  appellant  company. 

Gideon  Grant,  K.C.,  for  the  respondent  iShantz. 

I).  G.  McIntosh,  for  the  respondents  Hallman  and  Doerr. 


January  7.  Weight,  J.  : — This  is  an  appeal  from  the  report 
of  his  Honour  Judge  Hearn,  Local  Judge  of  this  Court  at  Kitchen- 
er, to  whom  the  matter  was  referred  by  an  order  of  Mr.  Justice 
Fisher. 

This  order  was  made  in  certain  proceedings  instituted  under 
the  Vendors  and  Purchasers  Act  respecting  a contract  for  sale  of 
lands  in  the  city  of  Kitchener,  and  the  matter  to  be  determined 
was,  whether  the  objection  made  by  the  purchaser,  Hallman,  to  the 
title  of  M.  B.  Shantz,  the  vendor  named  in  the  said  contract,  on  the 
ground  that  a certain  mortgage  made  by  Allen  Crauel  and  E.  R. 
Reiner  to  the  Modern  Realty  Company  Ltd.  had  not  been  discharg- 
ed, constituted  a valid  objection  to  the  title  or  not. 

The  matter  as  originally  presented  was  between  the  vendor  and 
purchaser  named  in  the  contract,  but  in  some  manner  the  mort- 
gagee, the  Modern  Realty  Company  Ltd.,  was  brought  into  the  pro- 
ceedings before  the  Local  Judge;  and,  altliough  I am  of  the  opin- 
ion that  it  was  never  intended  that  the  provisions  of  or  the  prac- 
tice under  the  Vendors  and  Purchasers  Act  should  be  invoked  to 
determine  the  validity  of  a mortgage  as  between  a mortgagor  and 
mortgagee  under  such  circumstances,  yet,  as  counsel  for  all  parties 
consented  to  and  requested  that  the  appeal  should  be  disposed  of 
without  regard  to  such  an  objection  as  to  jurisdiction,  I shall  witli 
reluctance  deal  with  the  appeal. 

The  facts  and  circumstances  in  connection  with  the  matter  are 
so  fully  set  forth  in  the  report  of  the  Local  Judge  that  it  is  un- 
necessary to  recite  them  here. 

The  sole  point  for  determination  is,  whether  the  mortgage  has 
been  barred  by  the  Statute  of  Limitations  and  consequently  has 
ceased  to  be  a charge  upon  the  lands  included  therein,  or  a cloud 
on  the  title  of  the  mortgagors. 

The  Local  Judge  held  that  the  statute  operated  to  bar  the 
mortgage,  and  with  his  decision  I agree,  although  with  consider- 
able doubt. 

For  the  mortgagee  it  was  contended  that  the  lands  were  vacant 
at  and  after  the  date  of  default  under  the  mortgage;  and  there- 
fore, under  the  authority  of  Agency  Co.  v.  Short  (1888),  13  App. 
Gas.  793,  and  Delaney  v.  Canadian  Pacific  Railway  Co.  (1891),  21 
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O.R.  11,  tlie  mortgagee  was  thereafter  in  constructive  possession 
and  the  Statute  of  Limitations  did  not  run  in  favour  of  the  mort- 
gagors. 

The  Local  Judge,  however,  found  that  the  lands  were  not  vacant 
but  were  in  fact  occupied  by  the  mortgagors  continuously  from  the 
date  of  the  mortgage  (the  ISth  December,  191J),  and  that  the 
statute  operated  as  a bar. 

The  evidence  as  to  possession  does  not  appear  to  me  conclusive ; 
but,  as  it  is  largely  a question  of  fact,  I cannot  say  that  the  Local 
Judge  was  wrong  in  his  conclusion. 

In  my  view  it  is  doubtful  whether  the  possession  was  such  an 
actual,  constant,  visible  occupation  to  the  exclusion  of  the  true 
owner  (the  mortgagee)  as  would  bring  the  case  within  the  require- 
ments as  laid  down  in  Ledyard  v.  Chase  (19'25),  57  O.L.R.  268, 
and  the  other  authorities  dealing  with  this  point. 

There  is  some  support  for  the  argument  that  the  possession  of 
the  mortgagors  was  such  possession  as  an  owner  would  exercise  in 
reference  to  property  of  such  a nature,  and  that  under  the  author- 
ity of  Piper  V.  Stevenson  (1913),  28  O.L.R.  379,  the  mortgagors 
might  be  deemed  to  have  been  in  possession. 

If  my  decision  were  based  entirely  on  the  question  of  posses- 
sion, I should  have  some  hesitation  in  dismissing  the  appeal,  but 
another  material  circumstance  has  to  be  considered,  namely,  the' 
fact  that  the  mortgage  in  question  is  a second  mortgage.  It  is 
contended  that  this  prevents  the  doctrine  of  constructive  posses- 
sion from  applying  in  favour  of  the  present  mortgagee.  The  evi- 
dence discloses  that  the  first  mortgage,  although  paid,  remained 
undischarged,  or  rather  that  no  certificate  of  discharge  was  regisr 
tered  until  December,  1924.  Thus  the  legal  estate  was  not  in  the 
present  mortgagee;  and,  in  my  view,  the  doctrine  of  constructive 
possession  would  not  operate  in  its  behalf.  An  interesting  discus- 
sion of  this  phase  of  the  matter  will  be  found  in  Creamer  v.  Good- 
erham  (1914),  17  D.L.R.  235.  There  had  been  no  abandonment 
of  possession  by  the  mortgagors,  and,  as  the  mortgagee  never  was  in 
actual  or  constructive  possession,  there  does  not  appear  to  be  any 
reason  why  the  Statute  of  Limitations  should  not  apply. 

Counsel  for  the  appellant  urged  strongly  that  the  Mortgagors 
and  Purchasers  Relief  Act,  1915,  5 Geo.  V.  ch.  22,  as  amended  by 
the  ]\IortgagOTS  and  Purchasers  Relief  Act,  1920,  10  & 11  Geo.  V. 
ch.  38,  had  the  effect  of  suspending  the  right  of  action  on  the  part 
of  the  mortgagee  to  recover  possession  until  the  1st  January,  1921. 
As  there  was  default  in  payment  of  interest,  I do  not  think  the 
provisions  of  the  Act  avail  the  mortgagee;  the  mortgagee’s  right 
of  action  accrued  immediately  upon  default  in  payment  of  the  in- 
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terest.  In  my  view,  the  Local  Judge’s  finding  in  this  respect  is 
correct. 

The  appeal  will  be  dismissed  but  without  costs. 

The  Modern  Realty  Company  Ltd.  appealed  from  the  order  of 
Wright^  J. 

January  21  and  31,  1927.  The  appeal  was  heard  by  Mulock, 
C.J.O.,,  Magee,  Hodgixs,  Fergusox,  and  Smith,  JJ.A. 

Waldron,  K.C.,  for  the  appellant  company. 

Grant,  K.C.,  and  McIntosh,  for  Eldon  B.  Hallman,  the  pur- 
chaser, respondent. 

May  9.  Mulock,  C.J.O. : — This  is  an  appeal  by  the  Modern 
Realty  Company  from  the  order  of  Wright,  J.,  dismissing  an 
appeal  from  the  report  of  his  Honour  E.  J.  Hearn,  Local  Judge 
at  Kitchener. 

Shantz,  claiming  to  be  the  owner  of  the  above  mentioned  lots, 
contracted  to  sell  them  in  fee  simple  free  from  encumbrance  to 
Hallman,  and  the  question  is  whether  a certain  undischarged 
mortgage  made  by  Orauel  and  Riener  to  the  Modern  Realty  Com- 
pany is  a cloud  on  the  title.  Prior  to  Shantz’s-  ownership  of  these 
lots  they  had  been  owned  by  Grauel  and  Riener,  who,  by  indenture 
of  mortgage  dated  the  18th  December,  1913,  conveyed  them  by 
way  of  mortgage  to  the  said  company  to  secure  payment  of  $1,- 
665  and  interest. 

The  purchaser,  Hallman,  having  raised  the  objection  that  this 
mortgage  being  undischarged  was  a cloud  on  the  title,  application 
was  made  under  the  Vendors  and  Purchasers  Act  for  the  opinion 
of  the  iCourt,  and  the  matter  came  before  Mr.  Justice  Fisher,  who 
ordered  the  company  to  be  made  a party,  and  the  matter  was  re- 
ferred to  his  Honour  E.  J.  Hearn,  Local  Judge  at  Kitchener, 
who,  on  the  evidence  adduced  before  him,  reported  against  the 
objection.  The  company  then  appealed  to  Wright,  J.,  against  the 
Local  Judge’s  report,  and  the  appeal  was  dismissed,  and  this  appeal 
is  from  such  dismissal. 

The  issue  is  largely  one  of  fact,  and  I am  of  opinion  that  the 
learned  Local  Judge  reached  the  correct  conclusion,  but  it  is 
advisable  to  point  out  certain  facts  upon  which  he  relied  but  which 
I do  not  think  are  evidence  of  possession  by  the  mortgagors. 

It  appears  that  Grauel  and  Riener  purchased  from  one  Schneid- 
er a block  of  land,  containing  about  125  acres,  situate  in  the  city 
of  Kitchener,  and  conveyed  the  same  by  indenture  of  mortgage, 
dated  the  20th  March,  1913,  to  Schneider  to  secure  the  unpaid 
purchase-money.  This  mortgage  was  not  discharged  until  the 
22nd  October,  1924.  In  the  early  part  of  the  year  1913,  Grauel 
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and  Riener  laid  the  property  out  in  streets  and  building  lots — 
some  600  in  all — including  amongst  them  those  in  question. 

The  mortgage  to  the  Modern  Realty  Company,  which  was  sub- 
ject to  the  mortgage  to  Schneider,  is  a short  form  mortgage,  con- 
taining the  statutory  covenants  and  provisoes,  amongst  the  latter 
being  the  provisoes  that  on  default  for  one  month  the  mortgagee 
might,  on  one  month’s  notice,  enter  on  and  lease  or  sell  the  said 
lands,  and  that  until  default  the  mortgagors  should  have  quiet 
possession  thereof. 

The  proviso  for  payment  was  that  $500  of  the  principal  was  to 
be  paid  on  the  18th  June,  1914,  $500  on  the  18th  September, 
1914,  and  the  balance,  namely  $565,  on  the  18th  December,  1914, 
with  interest  at  6 per  cent,  per  annum  with  each  instalment  of 
principal. 

Default  was  made  in  payment  of  both  the  principal  sum  of 
$500  and  $46.95  interest  due  on  the  18th  June,  1914,  and  on  the 
19th  June,  1914,  the  mortgagee  became  entitled  to  possession.  On 
the  18th  September,  1914^  a further  sum  of  $500  principal  and 
three  months’  interest,  namely  $23.40,  became  due,  and  on  the  3rd 
October,  1914,  the  mortgagors  paid  $156  on  account  of  principal 
and  $1.57  on  account  of  interest.  No  other  payments  were  made 
and  no  acknowledgment  in  writing  of  the  mortgagee’s  right  to 
payment  was  ever  given,  and  at  the  expiration  of  ten  years  from 
the  3rd  October,  1914,  the  mortgage  became  barred,  unless  during 
that  period  the  mortgagee  company  was  in  actual  or  constructive 
possession  of  the  mortgaged  lands,  or  unless  by  reason  of  the  exist- 
ence of  the  prior  mortgage  it  should  be  held  not  entitled  to  make 
an  entry,  or  unless  the  mortgagors  were  not  in  possession. 

The  mortgagee,  the  Modern  Realty  Company,  does  not  claim 
to  have  been  in  actual  possession,  but  contends  that  the  mortgagors 
abandoned  possession  and  that  by  reason  of  their  default  it  became 
and  remained  in  constructive  possession  during  the  statutory 
period  required  in  order  to  give  it  a possessory  title.  If  the  mort- 
gagors were  in  actual  possession  at  any  time  during  that  period  this 
contention  must  fail. 

Because  of  the  default  the  mortgagee  company  on  the  19th 
July,  1914,  became  entitled,  on  one  month’s  notice,  to  enter  into 
possession  of  the  said  lands,  but  it  did  not  give  such  notice  or  take 
possession  or  institute  any  legal  proceedings  under  the  mortgage, 
except  that  it  filed  a petition  on  the  23rd  April,  1926,  under  the 
Quieting  Titles  Act,  for  the  quieting  of  the  title  to  lot  435,  one  of 
six  lots  in  question. 

In  his  reasons  for  judgment  the  learned  Local  Judge  found  that 
the  mortgagors  never  abandoned  possession  and  always  were  in 
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actual  possession,  and  in  support  of  such  findings  mentioned  the 
following  circumstances,  namely,  that  the  mortgagors  had  caused 
streets  to  be  made  throughout  the  property,  sidewalks  to  be  built, 
earth  to  be  deposited  upon  the  lots  in  question,  the  lots  to  be  re- 
staked, hay  and  weeds  on  the  boulevards  to  be  cut,  and  had  adver- 
tised the  property  for  sale. 

In  my  opinion,  none  of  these  acts  support  his  finding  of  actual 
possession  by  the  mortgagors.  The  making  of  the  streets  and 
sidewalks  and  the  depositing  of  earth  occurred  in  1913,  prior  to 
the  company’s  mortgage.  The  evidence  does  not  shew  with  any 
reasonable  certainty  that  any  of  the  lots  in  question  were  re-staked, 
and  the  cutting  of  the  hay  and  weeds  on  boulevards  forming  part 
of  public  streets  is  not  possession  of  the  adjoining  property.  It  is 
unnecessary  seriously  to  consider  whether  advertising  a property 
for  sale  is  evidence  of  possession. 

But  the  evidence  which  I think  supports  the  learned  Local 
Judge’s  finding  is  that  of  Joseph  K.  Farwall  and  Edward  Eiener. 
On  the  10th  September,  1914,  Henry  M.  Schneider  assigned  to 
Farwall  the  above  mentioned  first  mortgage  from  Grauel  and 
Eiener  to  him  of  the  lands  in  question  and  other  lands,  and  Farwall 
swore  that  he  remained  assignee  of  the  mortgage  for  a period  of  6 
or  7 years  (the  registrar’s  abstract  shews  that  he  assigned  it  in 
June,  1920),  that  through  all  those  years  he  rented  the  mortgaged 
lands  from  the  mortgagors  Grauel  and  Eiener,  that  it  was  a term 
of  the  demise  of  the  mortgagors  to  him  that  each  year  he  should 
cut  both  the  grass  and  weeds  on  the  mortgaged  lands  and  that  he 
did  so.  Eiener  corroborated  Farwall’s  evidence  as  to  Farwall  hav- 
ing rented  the  property  and  being  required  to  cut  the  grass  and 
weeds,  and  he  says  he  kept  the  place  in  selling  shape.”  Having 
regard  to  the  nature  of  the  property,  I think  this  evidence  shews 
actual  possession  by  the  mortgagors  through  their  tenant  Farwall 
from  the '10th  September,  1914,  until  June,  1920. 

What  is  possession  is  discussed  in  Lord  Advocate  v.  Lord  Lovat 
(1880),  5 App.  Gas.  273,  at  p.  288,  where  Lord  O’Hagan  says: 
As  to  possession,  it  must  be  considered  in  every  case  with  refer- 
ence to  the  peculiar  circumstances.  The  acts  implying  possession 
in  one  case  may  be  wholly  inadequate  to  prove  it  in  another.  The 
character  and  value  of  the  property,  the  suitable  and  natural  mode 
of  using  it,  the  course  of  conduct  which  the  proprietor  might  rea- 
sonably be  expected  to  follow  with  due  regard  to  his  own  interests 
■ — all  these  things,  greatly  varying  as  they  must,  under  various 
conditions,  are  to  be  taken  into  account  in  determining  the  suffici- 
ency of  a possession.” 

Here  the  owners  were  endeavouriiig  to  sell  the  lands  in  quos- 
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tion,  and  through  their  tenant  were  keeping  them  in  selling 
shape  by  having  the  grass  and  weeds  which  grew  on  them  cut 
throughout  the  growing  season.  This  was,  I think,  the  natural 
and  reasonable  use  for  them  to  have  made  of  their  property,  and 
constituted  actual  possession  by  them,  and  therefore  during  the  6 
or  7 years  of  such  actual  possession  there  could  have  been  no  con- 
structive possession  by  the  mortgagee. 

In  Gregg  v.  Arrott  (1835),  Ll.  & CL  t.  Sugd.  246^  Sugden, 
Lord  Chancellor^  held  that  possession  by  a lessee  of  the  mortgagor 
under  a lease  made  after  the  mortgage  was  possession  of  the 
mortgagee.  In  that  case,  like  the  present  one,  the  owner  made  a 
first  mortgage,  then  mortgaged  the  equity  of  redemption,  the 
mortgagee  assigned  the  mortgage  to  the  defendant  Arrott,  and  then 
the  mortgagor  made  a lease  of  the  mortgaged  lands  to  Arrott,  who 
claimed  to  have  entered  into  possession  as  tenant  of  the  mortgagor, 
and  it  was  held  that  he  must,  as  mortgagee  in  possession,  account 
to  the  second  mortgagee.  At  pp.  249  and  250,  Sugden,  L.C., 
says:  ^‘^It  is  said  that  the  defendant,  Arrott,  did  not  enter  into 

possession  as  mortgagee  but  as  lessee,  but  I must  hold  that  he 
entered  into  possession  as  mortgagee,  for  if  he  entered  as  lessee  to 
whom  would  he  be  accountable  but  to  himself.  ? If  there  be  two 
mortgagees,  and  the  prior  mortgagee  enters  into  possession,  ic 
must  be  in  his  character  of  mortgagee : and  any  rights  which  he 
has  acquired  subsequently  to  the  second  mortgage  can  be  set  up  only 
against  a person  from  whom  he  derived  them;  the  decree,  there- 
fore, is  not  wrong  in  charging  this  defendant  as  mortgagee  in 
possession.” 

I do  not  find  that  this  view  has  been  acquiesced  in.  For  ex- 
ample, in  Page  v.  Linwood  (1837),  4 Cl.  & Fin.  399,  B.,  the  owner 
in  fee  simple  of  certain  lands  subject  to  a mortgage  to  L.,  assign- 
ed the  mortgaged  premises  to  P.,  and  an  agreement  was  come  to 
between  B.,  L.,  and  P.  that  P.  should  lease  to  L.,  the  mortgagee,  a 
portion  of  the  mortgaged  premises,  and  in  pursuance  of  this  agree- 
ment L.,  mortgagee,  entered  into  and  remained  in  possession,  but, 
no  formal  lease  having  been  executed,  L.  did  not  pay  the  rent 
agreed  upon.  P.  having  brought  suit  to  redeem,  it  was  held  that  L. 
was  a mere  tenant,  and,  though  at  the  same  time  a mortgagee, 
was  not  a mortgagee  in  possession,  the  possession  being  in  respect 
of  the  tenancy  and  not  of  the  mortgage,  and  that  the  agreement 
did  not  have  the  effect  of  changing  the  relative  situation  of  the 
parties  in  that  respect. 

In  the  case  of  Kennedy  v.  Agricultural  Development  Board 
(1920),  59  O.L.R.  374,  Ducharme  was  the  owner  of  certain  lands 
in  fee  simple,  subject  to  a charge  thereon  under  the  Land  Titles 
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Act,  R.S.O.  1914,  ch.  126,  in  favour  of  the  defendants.  The  charge 
contained  a provision  (intended  to  create  the  relation  of  landlord 
and  tenant)  that  Ducharme  attorned  to  the  defendants  at  a rent 
equivalent  to  and  payable  at  the  same  times  as  the  principal  and 
interest  under  the  charge  v^^ere  payable.  On  default  the  defend- 
ants distrained,  some  of  the  goods  seized  being  covered  by  a chattel 
mortgage  from  Ducharme  to  the  plaintiff.  It  was  contended  that, 
as  the  chargee  did  not  have  the  legal  estate  in  the  lands,  there 
could  be  no  actual  tenancy  by  the  chargor,  but  it  was  held  that  the 
owner  in  fee  may  at  the  same  time  be  tenant  of  the  chargee. 

Mr.  Waldron  also  contended  that  by  reason  of  the  Mortgagors 
and  Purchasers  Relief  Act  and  amendments  the  mortgage  in  ques- 
tion did  not  become  due  until  the  1st  January,  1921;  but,  as  there 
was  continuous  default  in  payment  of  interest  from  the  18th  June, 
1914,  those  Acts  at  no  time  prevented  proceedings  being  taken 
under  the  mortgage  for  possession,  and  therefore  the  operation  of 
the  statute  was  never  suspended. 

Another  argument  addressed  to  us  was  that,  because  of  vacant 
possession,  constructive  possession  was  in  the  first  mortgagee,  who 
held  the  legal  estate,  and  that  therefore  the  statute  did  not  com- 
mence to  run  against  the  second  mortgagee  unless  and  until  the 
first  mortgagee  gave  up  possession.  iSuch,  I think,  is  not  the  law. 
Where  a mortgagor  makes  two  or  more  mortgages  of  the  same 
land,  if  there  is  vacant  possession,  or  if  the  mortgagor  is  in  posses- 
sion, each  mortgagee,  subject  to  the  prior  rights  of  earlier  mort- 
gagees on  default,  is  entitled  aiS  against  the  mortgagor  to  maintain 
an  action  for  possession. 

The  law  is  thus  stated  by  Cave,  J.,  in  Re  Gordon  (1889),  61 
L.T.R.  299,  301:  ^^A  man  mortgages  by  a first  mortgage,  he 
then  has  left  in  himself  a precarious  right  which  he  gives  to  a 
second  mortgagee  subject  to  the  first  mortgage ; that  gave  the  sec- 
ond mortgagees  every  right  except  so  far  as  the  principal  rights 
were  gone  to  the  first  mortgagee.  They  may  take  possession  sub- 
ject to  the  first  mortgage.’’ 

For  these  reasons  I am  of  opinion  that  the  appeal  fails  and 
should  be  dismissed  with  costs. 

Magee,  IIodgins,  and  Smith,  JJ.A.,  agreed  with  IMulock 

C.J.O. 

Ferguson,  J.A.  : — In  this  matter  the  respondent,  by  proceed- 
ings by  originating  notice  under  Rule  602,  sought  to  have  it  declar- 
ed that  a mortgage  registered  against  the  property  described  in  a 
vendor  and  purchaser  contract  had  been  barred  by  the  Statute  of 
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Limitations.  The  mortgagee,  the  Modern  Realty  Company,  was 
not  a party  to  the  vendor  and  purchaser  agreement,  but  under  the 
Rule  was  given  notice  of  the  application  for  the  purpose  of  bind- 
ing it  by  the  decision  that  might  be  made  thereon.  The  mort- 
gagee did  not  object  to  the  regularity  of  these  proceedings  because 
the  mortgagee  had,  as  I understand  the  evidence,  already  taken 
proceedings  under  the  Quieting  Titles  Act  and'  Rule  603  to  have  it 
declared  that  the  mortgagee  had  an  absolute  title  by  reason  of  hav- 
ing been  in  constructive  possession  for  more  than  ten  years.  In 
these  circumstances  the  matter  was  referred  to  his  Honour  Judge 
Hearn,  the  Local  Master  at  Kitchener,  to  take  evidence  and  re- 
port, and  he  found  on  the  evidence  that  the  mortgagee’s  right  to 
foreclosure  and  to  the  property  had  been  barred  by  the  Statute  of 
Limitations. 

The  report  of  the  Master  was  confirmed  by  Mr.  Justice  Wright, 
and  this  appeal  is  by  the  ]\Iodern  Realty  Company  from  the  judg- 
ment of  Mr.  Justice  Wright. 

On  the  hearing  of  the  appeal  the  question  of  the  propriety  and 
even  the  power  of  the  Court  to  dispose  of  this  question  in  a pro- 
ceeding by  way  of  originating  notice  was  raised  by  myself,  but 
counsel  agreed  that  they  did  not  wish  to  raise  or  discuss  questions 
of  procedure,  and  asked  to  have  the  issue  disposed  of  without 
reference  thereto;  I mention  this  so  that  it  will  not  be  taken  that 
I have  expressed  an  opinion  one  way  or  another  as  to  the  regularity 
of  these  proceedings  or  the  propriety  thereof. 

On  the  argument  it  was  contended  that  because  the  mortgage 
here  in  question  was  a second  mortgage  and  consequently  had  not 
conveyed  the  legal  estate,  this  mortgagee  could  not,  if  the  land 
were  vacant  be  held  to  be  in  constructive  possession,  and  that, 
therefore  such  cases  as  Creamer  v.  Gooderham,  17  D.L.R.  235, 
and  the  authorities  therein  eonsidered,  were  not  applicable. 

I am  unable  to  accede  to  these  contentions,  for  it  seems  to  me 
that  it  should  be  presumed  that  where,  as  here,  the  legal  estate 
was  vested  in  the  first  mortgagee,  and  he  had  given  a redemise, 
and  his  mortgage  was  not  in  arrear,  then,  if  the  lands  were  vacant, 
the  Court  would  and  should  presume  that  the  person  legally  en- 
titled to  possession,  rather  than  the  first  mortgagee,  was  in  con- 
structive possession.  See  cases  collected  in  Broom’s  Hommon 
Law,  9tli  ed.,  pp.  870  to  874,  915. 

On  a consideration  of  the  reasons  for  judgment  in  Creamer  v. 
Gooderliam  (supra),  and  the  many  authorities  therein  reviewed, 
I have  reached  the  conclusion  that  the  result  of  this  appeal  does 
not  turn  on  whether  this  mortgagee  was  or  was  not  in  construc- 
tive possession,  but  rather  on  whether  or  not  some  one  other  than 
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this  mortgagee  was  in  actiml  possession  at  a time  after  this  mort- 
gagee was  legally  entitled  to  take  possession,  and  at  a time  more 
than  ten  years  prior  to  the  making  of  the  contract  in  reference  to 
which  the  respondent's  application  was  made,  that  is,  the  2'9th 
March,  1926.  Or,  as  put  by  Baron  Parke  in  Smith  v.  Lloyd 
(1854),  9 Ex.  562,  at  p.  572  (quoted  in  the  Creamer  case),  I am 
of  opinion  that  when  as  here  what  is  isought  is  to  bar  the  right  of 
foreclosure,  the  statute  does  not  apply  to  cases  of  want  of  actual 
possession  by  the  mortgagee,  but  to  cases  where  the  mortgagee  has 
been  out  of  possession  and  another  has  been  in  actual  possession 
for  the  prescribed  time,  or,  in  other  words,  to  make  applicable  the 
provision  of  the  statute  for  the  purpose  of  barring  a mortgagee’s 
right  to  foreclose,  there  must  be  (1)  absence  of  possession  by  the 
mortgagee  and  (2)  actual  possession  by  another.  If  I be  right  in 
my  view  of  the  law,  it  seems  to  follow  that  this  appeal  should  be 
allowed  and  the  application  should  be  dismissed  unless  we  are  sat- 
isfied that  the  applicant  has  by  clear  evidence  established  not  mere- 
ly that  the  mortgagee  was  not  in  actual  possession  hut  also  that 
somebody  other  than  the  mortgagee  was  in  actual  possession. 

The  contract  in  reference  to  which  this  application  was  com- 
menced on  the  23rd  April,  1926,  is  dated  the  29th  March,  1926, 
and  it  seems  to  me  that  our  investigation  must  be  directed  to 
ascertaining  what  evidence  there  is  of  actual  rather  than  construc- 
tive possession  by  some  person  other  than  the  mortgagee  between 
the  3rd  day  of  October,  1914,  on  which  date  a payment  was  made 
on  account  of  the  mortgage,  and  the  29th  day  of  March,  1916, 
which  would  be  ten  years  prior  to  the  date  of  the  contract  which 
forms  the  basis  of  these  proceedings,  and  to  determining  whether 
that  evidence  is  sufficient  to  support  or  make  out  the  applicant’s 
claim- 

The  relevant  dates  and  documents  are  referred  to  and  consid- 
ered in  the  judgment  of  the  Court  below  and  in  the  opinion  of  my 
Lord  the  Chief  Justice,  which  I have  had  the  benefit  of  reading, 
and  I do  not  propose  to  recapitulate  the  evidence  here.  I am  in 
agreement  with  my  Lord  the  'Chief  Justice  in  his  opinion  that  evi- 
dence of  acts  done  on  the  land  not  subdivided  and  on  the  streets 
through  the  lands  subdivided  and  on  the  594  lots  out  of  a sub- 
division of  600  lots,  none  of  which  are  covered  by  this  mortgage,  is 
not  satisfactory  or  very  relevant  evidence  of  actual  possession,  by 
any  person,  of  the  six  lots  covered  by  the  mortgage  here  in  ques- 
tion; but,  with  deference  and  after  a careful  consideration  of  the 
evidence  in  the  light  of  the  reasons  of  my  Lord,  I am  unable  to  agree 
with  him  in  the  conclusion  that  there  is  to  be  found  in  the  evidence 
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of  the  witness  Farwall  sufficient  to  support  a finding  that  he  entered 
into  and  was,  within  the  meaning  of  the  statute,  in  actual  posses- 
sion of  these  six  lots,  at  a lime  after  this  mortgagee’s  right  of  entry 
accrued  on  the  14th  October,  1914,  and  before  the  29th  March, 
1916.  As  I read  the  evidence  of  Farwall,  he,  in  the  fall  of  1914, 
became  assignee  of  the  first  mortgage,  and  also  entered  into  an 
agreement  with  the  owners  of  the  equity  of  redemption  of  such  of 
the  mortgaged  premises  as  had  not  been  sold  (and  it  is  not  clear 
that  some  one  or  more  of  the  lots  here  in  question  had  not  been 
sold),  whereby  Farwall  in  the  fall  of  1914  became  a tenant  of  the 
farm  adjacent  to  the  subdivided  lands;  that  under  such  lease  or 
agreement  Farwall,  in  addition  to  paying  a certain  amount  of  rent, 
was  to  keep  the  lots  in  the  subdivision  and  the  streets  in  the  sub- 
division in  selling  condition  by  cleaning  the  sidewalks,  cutting  the 
weeds  on  the  lots  and  streets,  and  doing  some  grading  on  the 
streets,  and,  in  addition  to  his  right  as  tenant  thereof  to  cultivate 
the  farm,  Farwall  was  given  the  right  and  privilege  of  cutting  the 
grass  on  the  subdivided  lots  but  so  as  not  to  interfere  with  the 
staking.  Farwall  says  he  held  under  this  or  like  leases  and  agree- 
ments for  six  or  seven  years,  and  that  he  performed  the  duties 
and  obligations  he  had  thus  undertaken,  but  he  does  not  say  when 
he  commenced  to  cut  weeds  or  grass  in  any  year  or  how  often  he 
cut  weeds  or  grass  in  any  year,  and  we  are  left  to  infer  from  general 
evidence  when  and  how  often  he  cut  weeds  or  grass  between  Sep- 
tember, 1914,  and  March,  1916.  Interpreting  FarwalTs  evidence 
as  favourably  to  the  applicant  as  is  fairly  reasonable,  it  seems  to 
me  to  fall  far  short  of  an  adequate  foundation  for  the  applicant’s 
claim.  I do  not  think  it  may  be  fairly  and  reasonably  inferred 
from  FarwaU’s  evidence  that  he  cut  grass  or  weeds  on  the  six  lots 
mortgaged  to  the  appellants  or  on  any  lots  in  the  season  of  1914; 
he  did  not  get  his  lease  till  after  the  14th  September  of  that  year; 
nor  that  he  cut  grass  or  weeds  more  than  once  during  the  season  of 
1915,  nor  that  he  cut  grass  or  weeds  after  the  season  of  1915  and 
before  the  2'9th  IMarch,  1916;  the  result  of  which  is  that  the  case 
of  the  respondent  appears  to  me  to  be  supported  or  to  rest  on  one 
cutting  of  grass  or  weeds  in  the  season  of  1915  by  one  who  had  not 
and  did  not  claim  to  have  the  right  to  enter  upon  and  occupy  the 
subdivided  lands  for  any  purpose  other  than  keeping  lots  in  pre- 
sentable shape  for  sale:  an  act  or  entry  of  a nature  not  calculated 
or  likely  to  bring  to  the  notice  or  knowledge  of  the  true  owner  or 
mortgagee  the  fact  that  his  lands  were  being  occupied  or  cultivated 
unless  perhaps  it  happened  that  such  owner  or  mortgagee  saw  or 
had  the  work  drawn  to  his  notice  at  or  about  the  time  the  weed  or 
grass  cuiting  took  place.  I am  of  opinion  that  such  an  entry  or 
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act  falls  far  short  of  sliewrng  that  actual,  open,  visible,  and  continu- 
ous possession  in  some  one  other  than  this  mortgagee  which,  it 
seems  to  me,  the  authorities  require,  even  when,  as  here,  the  pos- 
session is  claimed  to  have  been  held  by  one  claiming  to  enter  under 
colour  of  right. 

The  authorities  were  collected  and  reviewed  by  this  Court  in 
McLeod  V.  McRae  (1918),  43  O.L.E.  34,  and  therein  is  pointed 
out  the  difference  between  the  proof  required  when  a possessory 
title  is  claimed  by  or  through  a trespasser  and  that  required  when 
such  claim  is  made  by  or  through  one  asserting  entry  and  posses- 
sion under  colour  of  right.  A careful  consideration  of  the  evi- 
dence in  the  light  of  the  reasons  for  judgment  in  the  McLeod 
case^  and  the  principles  on  which  the  judgment  is  founded,  has  led 
me  to  the  conclusion  that  the  respondent  has  failed  to  present  to 
the  Court  evidence  such  as  entitles  or  enables  us  to  find  that  Farwall 
was,  within  the  meaning  of  the  authorities,  at  any  time  prior  to 
the  29th  March,  1916,  in  actual,  open,  visible,  and  continuous 
occupation  of  the  six  lots  here  in  question. 

I would  allow  the  appeal  with  costs  and  dismiss  the  application 
with  costs. 

Appeal  dismissed  (Felrgusok,  J.A.,  dissenting). 


[GRANT,  J.] 

Mellen  v.  Dobenko. 

Husband  and  Wife — Action  for  Criminal  Conversation — necessity  for 
Proof  of  Marriage  of  Plaintiff  to  Woman  Seduced — Proof  of  de 
Facto  Marriage  in  Foreign  State — Ahse^ice  of  Proof  of  Law  of 
Foreign  State — Cohabitation — Reputation — Recognition  of  Marri- 
age by  Defendant — Sufficiency  of  Proof. 

At  the  trial  of  an  action  for  criminal  conversation  the  jury  found  a 
verdict  for  the  plaintiff  and  assessed  his  damages.  There  was  ample 
evidence  to  support  the  verdict,  hut  the  defendant  moved  for  a non- 
suit upon  the  ground  that  a valid  marriage  was  not  proved.  The 
plaintiff  and  his  wife  testified  that  a marriage  ceremony  had  been 
performed  in  the  State  of  Michigan,  and  produced  a marriage  license 
under  the  seal  of  a Michigan  court  and  a certificate  of  marriage 
under  the  seal  of  a justice  of  the  peace  who  performed  the  cere- 
mony. The  marriage  was  in  1916,  and  the  parties  had  ever  since 
lived  together  as  man  and  wife  and  were  recognised  as  such  by  their 
neighbours.  There  was  also  evidence  that  the  defendant  knew  and 
recognised  them  as  husband  and  wife.  There  was  no  evidence  as 
to  the  law  of  Michigan  or  as  to  the  authority  of  a magistrate  to 
perform  the  marriage  ceremony  there:  — 

Held,  that  the  marriage  was  sufficiently  proved  for  the  purposes  of 
such  an  action. 

Rex  V.  Naoum  (1911),  24  O.L.R.  306,  applied. 

Zdrahal  v.  Shatney  (1912),  7 D.L.R.  554,  approved  and  followed. 
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April  T.  The  action  was  tried  before  Grant,  J.,  and  a jury, 
at  Cochrane. 

IF,.  D.  M.  Shorey,  for  the  plaintiff. 

J.  M.  Greer,  for  the  defendant. 

May  9.  Grant,  J.  : — At  the  close  of  the  plaintiff’s  case, 
counsel  for  the  defendant  moved  for  a nonsuit  upon  the  ground 
that  the  marriage  between  the  plaintiff  and  his  wife  had  not  been 
sufficiently  proven.  I reserved  my  decision  upon  the  motion,  and 
the  evidence  for  the  defence  was  put  in  and  the  addresses  of  counsel 
and  my  charge  were  presented  to  the  jury,  which  returned  a verdict 
in  favour  of  the  plaintiff  fixing  damages  at  $1,500. 

Apart  from  the  question  upon  which  the  motion  for  nonsuii 
was  based,  there  was,  in  my  opinion,  abundant  evidence  to  support 
the  verdict.  The  evidence  of  the  plaintiff’s  wife,  if  believed,  would 
have  supported  a charge  of  rape  against  the  defendant. 

Counsel  presented  their  arguments  at  the  close  of  the  case  on 
the  point  which  had  been  raised  in  the  motion  for  nonsuit,  and 
this  question  has  now  to  be  determined. 

The  plaintiff  and  his  wife,  who  was  then  Miss  i\.lexandra 
Jaworska,  both  of  whom  had  for  some  time  been  residents  of  the 
city  of  Detroit,  Michigan,  were  married  in  that  city  on  the  25tli 
day  of  May,  1916.  They  both  testified  before  me  to  the  following- 
facts,  namely,  that  they  had  attended  before  the  County  Clerk  of 
Wayne  County,  Michigan,  in  the  county  building^  and  from  him 
had  obtained  a marriage  license  issued  under  his  official  seal;  they 
had  then,  in  the  same  county  building,  gone  before  an  official,  to 
whom  they  were  referred,  to  have  the  ceremony  performed  (and 
whom  they  called  Judge  Marschner),  who,  they  stated,  performed 
the  marriage  ceremony  in  his  office  or  chamber,  and  there  filled 
out  and  completed  with  signature  and  official  seal  their  marriage 
certificate.  The  marriage  license,  number  130527,  under  seal, 
with  the  certificate  of  marriage  also  under  seal,  attached  to  the 
license  and  forming  part  of  the  one  official  paper,  is  filed  as  exhibit 
1.  Tills  document,  or  combination  of  two  documents,  was  kept 
by  the  liusband  and  wife  from  that  time  onward  in  the  usual  man- 
ner in  whicli  marriage  certificates  are  retained.  The  marriage 
license  is  under  the  seal  of  the  County  Court  of  Wayne  County, 
Michigan.  At  the  foot  of  the  form  of  certificate  of  marriage  are 
two  lines  beneath  the  upper  one  of  which  is  printed  the  follow- 
ing: ^Aiame  of  magistrate  or  clergyman;”  beneath  the  lower  of 
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the  two  lines  are  printed  the  words  official  title. Above  the 
upper  line  appears  what  purports  to  be  the  signature  of  Adolph 
F.  Marschner,  and  above  the  lower  line  his  title  is  given  as  ‘‘  Justice 
of  the  Peace.’^  His  official  seal  as  Justice  of  the  Peace  is  affixed  at 
the  left  hand  side,  opposite  the  signature. 

It  appears  from  the  evidence  of  the  plaintiff  and  his  wife  that 
the  Justice  of  the  Peace  or  magistrate  filled  out  and  signed  and 
sealed  the  certificate  of  marriage  and  handed  it  to  them  immediate- 
ly after  the  marriage  ceremony  was  performed. 

Counsel  for  the  defendant  contends  that  not  only  must  the 
plaintiff  prove  that  there  was  a marriage  in  fact,  but  that  he  must 
also  prove  that  it  was,  in  law,  a valid  marriage ; and  that,  the  plain- 
tiff having  failed  to  carry  his  proof  to  that  length,  his  action  must 
be  dismissed. 

In  addition  to  the  marriage  license  and  certificate  (exhibit  1) 
and  the  evidence  of  the  plaintiff  and  his  wife  as  to  their  having  ob- 
tained the  marriage  license  and  as  to  the  performance  of  the  marri- 
age ceremony  as  above  outlined,  there  was  ample  evidence  to  estab- 
lish that  the  defendant  knew  and  recognised  them  as  husband  and 
wife.  The  defendant  had  known  them  for  some  few  years,  had  taken 
meals  at  their  table,  had  spoken  of  the  woman  as  Mrs.  Mellen,” 
and  on  one  occasion  at  least  had  sent  her  a Christmas-card  in  an 
envelope  addressed  to  her  as  Mrs.  W.  Mellen,  Town,’’  the  card 
being  signed  M.  Dobenko.”  This  card  and  envelope  attached 
are  filed  as  exhibit  2. 

The  plaintiff  and  his  wife  have  been  living  together,  in  har- 
mony, from  the  time  of  their  marriage  in  May,  1916,  down  to  the 
present  time.  They  have  four  children,  the  eldest  being  about  11 
years  of  age  and  the  youngest  a babe  in  arms. 

In  order  that  there  may  be  no  misunderstanding  upon  the  point, 
there  is  not^  in  my  opinion,  the  slightest  ground  for  even  a sus- 
picion that  the  wife  of  the  plaintiff  has  not  always  been  a faithful 
and  devoted  wife,  and  mother  of  the  plaintiff’s  children. 

I believed  the  evidence  of  Mrs.  Mellen,  given  before  me  in  the 
witness-box,  as  evidently  did  also  the  jury,  in  spite  of  the  flat  con- 
tradiction given  to  her  testimony  b}^  the  defendant. 

Under  these  circumstances  I am  asked  by  the  defendant  to 
hold  that  there  has  not  been  adduced  sufficiently  definite  evidence 
of  the  marriage  of  the  plaintiff  and  his  wife.  I may  state  quite 
frankly  that,  if  I came  to  such  a decision,  it  would  only  be  with 
great  reluctance  and  because  I should  be  compelled  so  to  do. 

It  is  apparent  from  a perusal  of  some  of  the  older  decisions 
of  the  courts  in  England  that,  by  some  of  the  learned  Judges,  very 
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strict  proof,  both  of  the  marriage  and  of  its  validity,  was  required 
in  an  action  of  criminal  conversation,  for  reasons  which  will  be 
apparent  upon  a reading  of  some  of  these  cases  as  reported,  one  of 
them  being  the ' danger  of  innocent  persons  being  subjected  to 
blackmail.  The  courts  appear  to  have  shewn  a somewhat  tender 
solicitude  for  defendants  in  such  actions.  Whatever  may  have 
been  the  necessity  for  the  exercise  of  such  extreme  care  in  those 
days,  there  does  not  appear  to  me  to  be  so  urgent  a need  under  pres- 
ent-day conditions.  Actions  of  this  naturft  have  been  compara- 
tively rare  in  more  recent  years. 

The  rule  regarding  the  evidence  necessary  to  prove  marriage  in 
actions  for  criminal  conversation  was  laid  down  at  an  early  date  by 
Lord  Mansfield  in  Morris  v.  Miller  (1767),  4 Burr.  2057.  Lord 
Mansfield  held  that  in  an  action  for  criminal  conversation  with 
the  plaintiff’s  wife,  there  must  be  evidence  of  a marriage  in  fact : 
acknowledgment,  cohabitation,  and  reputation,  are  not  sufficient 
to  maintain  this  aotion.  But  we  do  not  at  present  define  what 
may  or  may  not  be  evidence  of  a marriage  in  fact.^’ 

In  Birt  v.  Barlow  (1779).,  1 Doug.  171,  at  p.  172,  Blackstone, 
J.,  stated  that  ^^the  best  proof  that  could  be  given  of  an  actual 
marriage  was  by  some  person  personally  present  at  the  solemnity.” 

At  the  time  when  these  decisions  were  rendered,  the  husband 
and  wife  were  disqualified  as  witnesses,  but  this  disqualification 
does  not  obtain  in  this  Province,  nor,  indeed,  is  it  in  force  in  Eng- 
land at  the  present  time. 

A decision  of  the  former  Court  of  Appeal  for  Ontario  in  Rex  v. 
Naoum  (1911),  24  O.L.R.  306,  is  helpful  in  considering  this  ques- 
tion. That  was  the  case  of  a prosecution  of  the  defendant  upon  a 
charge  of  bigamy,  and  the  matter  came  before  the  Court  of  Appeal 
in  the  form  of  a case  stated  by  one  of  the  Junior  Judges  of  the 
County  Court  of  the  County  of  York,  by  whom,  sitting  without  a 
jury,  the  defendant  had  been  tried  and  convicted.  The  question 
stated  for  the  opinion  of  the  appellate  court  was,  whether  there  was 
sufficient  legal  evidence  of  the  first  marriage,  which  took  place  in 
Macedonia,  to  warrant  the  conviction  of  the  accused.  The  evi- 
dence was,  first,  an  admission  of  the  accused,  made  after  he  was 
arrested,  that  he  had  been  married  in  Macedonia  to  a named  wo- 
man; and,  secondly,  the  testimony  of  witnesses  who  said  they  were 
present  when  the  ceremony  was  performed ; that  it  took  place  in  a 
village  Greek  church,  and  was  performed  by  the  priest  of  that 
church,  in  the  presence  of  persons  gathered  there  to  witness  it, 
that  it  was  performed  in  the  same  manner  and  by  the  same  priest 
as  and  by  whom  marriages  were  usually  performed,  in  the  village. 
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and  (in  so  far  as  the  witnesses  were  qualified  to  speak)  according 
to  the  rites,  laws,  and  customs  of  Macedonia;  that  following  this 
ceremony  the  accused  and  the  woman  named  lived  together  as  man 
and  wife  and  had  two  children  born  to  them. 

It  was  held  that  the  testimony  of  these  witnesses  was  not  suffici- 
ent to  prove  the  foreign  marriage  law,  but  that  their  testimony 
was  of  some  weight,  and  such  testimony  and  the  admission  of  the 
accused,  together,  were  sufficient  to  support  the  conviction.  The 
cases  bearing  upon  the  question  were  reviewed  by  the  late  Mr. 
Justice  Maclaren  (pp.  309  et  seq.) 

That  was  a criminal  prosecution,  and  the  case  at  bar,  while  of 
a penal  character,  is  a civil  action  for  damages.  It  would  appear 
to  me  that  the  lines  should  at  least  not  be  more  strictly  drawn  in 
the  civil  action  than  in  the  criminal  prosecution.  In  the  case  at 
bar,  the  defendant  acknowledged  and  recognised  the  woman  as 
Mrs.  Mellen,’^  e.g.  in  the  sending  of  the  Christmas-card,  in  his 
social  relation  with  the  family,  and  in  his  conversation  with  the 
witness  Mrs.  Frances  Bielek,  his  conversation  with  whom  was  in 
evidence  as  in  some  measure  being  an  admission  of  his  guilt. 

In  the  case  of  Zdmhal  v.  Sliatney  (1912),  7 D.L.E.  554,  this 
question  came  before  the  Court  of  Appeal  in  Manitoba.  The 
action  was  for  criminal  conversation,  and  the  defendant  moved  to 
set  aside  a verdict  and  enter  a nonsuit  on  the  ground  that  the  evi- 
dence did  not  establish  sufficiently  that  the  woman  in  question 
was  the  plaintiff’s  wife;  the  learned  trial  Judge,  Macdonald,  J., 
allowed  the  case  to  go  to  the  jury  and  entered  judgment  for  the 
plaintiff  upon  the  verdict  returned.  Upon  appeal,  the  court  of 
four  Judges  was  equally  divided,  and  the  appeal  was  therefore  dis- 
missed and  the  decision  of  the  trial  Judge  affirmed.  The  follow- 
ing are  certain  portions  of  the  head-note  which  are  supported  by 
the  reasons  for  judgment  of  Cameron  and  Haggart,  JJ.A. : — 

In  a criminal  conversation  action  there  need  not  be  evidence 
of  the  validity  of  the  marriage  ceremony,  but  there  must  be  strong 
evidence  of  the  marriage  itself  going  beyond  mere  evidence  of  co- 
habitation and  reputation,  and  the  best  proof  that  could  be  given 
of  an  actual  marriage  is  by  some  person  actually  present  at  the 
solemnity.” 

“The  fact  of  a marriage  having  been  validly  solemnized  may 
be  proved  by  some  person  who  was  actually  present  and  saw  the 
ceremony  performed.” 

“ In  an  action  for  criminal  conversation,  where  evidence  of  a 
marriage  can  be  proved  (.sfc)  by  an  e^n-witness,  in  a jurisdiction 
wherein  the  old  common  hnv  disqualification  has  been  removed  and 
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a party  to  the  action  is  therefore  a competent  witnes&-;  the  husband 
himself  is  one  of  the  best  eye-witnes'ses  and  m competent.^’ 

In  an  action  for  criminal  conversation,  the  admission  of  the 
defendant  that  he  knew  the  plaintiff  to  be  married,  coupled  with 
the  affirmative  testimony  of  those  present  at  the  ceremony,  is  evi- 
dence of  the  marriage,  though  it  took  place  in  a foreign  country, 
but  it  is  not  sufficient  to  prove  the  foreign  marriage  law.’’ 

A cogent  legal  presumption  is  raised  in  favour  of  any  marriage 
which  is  shewn  to  be  celebrated  de  facto,  and  this  presumption  of 
law  is  not  lightly  to  be  repelled  or  broken  in  upon  by  a mere  bal- 
ance of  probability,  but  the  evidence  for  the  purpose  of  repelling 
it  must  be  strong,  distinct,  satisfactory  and  conclusive.'’ 

A great  many  of  the  English  decisions  as  well  as  the  decision  in 
Bex  V.  Naoum  (supra)  are  referred  to  and  in  some  measure 
reviewed  by  Cameron,  J.A.,  whose  reasoning  and  opinion  com- 
mend themselves  to  my  judgment,  and,  in  so  far  as  may  be  neces- 
sary for  the  decision  of  the  case  at  bar,  I am  prepared  to  adopt  his 
opinion. 

Given  a marriage  de  facto,  followed  by  cohabitation,  the  birth 
of  children,  the  reputation  in  the  community,  and  the  recognition 
of  them  as  husband  and  wife  by  their  fellow-citizens,  coupled  with 
an  honest  belief  on  their  part  that  they  had  been  validly  married, 
I do  not  see  any  sufficient  reason  why,  for  the  protection  of  the 
man  who  seduces  the  woman  whom  he  recognises  and  believes  to 
be  the  plaintiff’s  wife,  the  Court  should  scrutinise  too  strictly  the 
proof  of  the  marriage.  The  defendant,  in  such  circumstances, 
commits  the  offence,  believing  that  he  is  seducing  the  plaintiff’s 
wife.  The  intent  is  manifest.  I cannot  see  why  he  should  be  per- 
mitted to  evade  the  consequences  of  his  wrongful  act. 

However  that  may  be,  in  my  view  there  is, ample  evidence  be- 
fore me  to  prove  the  marriage  in  fact;  the  plaintiff’s  case  would 
undoubtedly  have  been  unassailable  if  evidence  had  been  given  as 
to  the  law  of  the  State  of  Michigan,  and  as  to  the  authority  of  a 
Justice  of  the  Peace  to  perform  the  marriage  ceremony  in  that 
State.  However,  as  already  mentioned,  I am  of  opinion  that 
sufficient  evidence  has  been  given  to  support  the  verdict  in  the 
present  case,  in  the  part'cular  state  of  facts  upon  the  record. 

There  will  therefore  be  judgment  for  the  plaintiff  for  the  sum 
of  $1,500  found  as  damages  by  the  verdict  of  the  jury,  together 
with  costs  of  the  action. 
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[MIDDLETON,  J.A.] 

Re  Boukydis. 

May  11. 

Trusts  and  Trustees — Application  of  Trustee  for  Adwioe  and  Direction 
of  Court — Trust  Company  Appointed  hy  Court  in  Place  of  Executors 
— Management  and  Administration  of  Trust  Property — Responsibili- 
ty of  Trustee  as  to  Details — Sale  of  Sha^'cs  in  Company — Trustee 
Act,  secs.  8,  60 — Rule  600 — Scope  of. 

Notwithstanding  the  wide  terms  of  Rule  6'00  and  sec.  60  of  the  Trustee 
Act,  1926,  16  Geo.  V.  ch.  40,  with  respect  to  the  advice  and  direction 
of  the  Court  to  trustees  in  the  management  and  administration 
of  trust  property,  the  Court  will  not  give  advice  or  direction  as  to 
the  details  of  management. 

The  executors  of  B.  were  authorised  hy  his  will  to  sell  and  dispose 
of  an  estate  as  they  saw  fit  and  to  invest  and  reinvest  in  such 
securities  as  they  should  deem  proper.  A trust  company,  appointed 
by  the  Court  trustee  in  the  place  of  the  executors,  applied  for  the 
advice  and  direction  of  the  Court  as  to  the  disposition  of  shares 
in  an  incorporated  company  whicfi  formed  part  of  the  estate:  — 

Held,  that  the  new  trustee  had  the  same  powers,  authorities,  and  dis- 
cretions as  it  would  have  had  if  appointed  by  the  instrument  creat- 
ing the  trust  (sec.  8 of  the  Act),  and  must  take  the  full  responsibility 
of  deciding  whether  to  sell  and  how  to  sell  the  shares. 

Motion  by  the  Union  Trust  Company,  the  present  trustee  of 
the  estate  of  one  Boukydis,  deceased,  for  the  opinion,  advice,  and 
direction  of  the  Court  and  its  determination  upon  a certain  ques- 
tion, to  wit:  ‘^Should  the  trustee  dispose  of  106  shares  of  the 
capital  stock  of  Diana  Sweets  Limited  at  once,  and,  if  so,  in  what 
manner  and  method  as  to  advertising,  whether  by  public  auction  or 
by  sealed  tender,  and  should  the  said  shares  be  offered  in  two  lots 
of  53  shares  each?” 

May  9.  The  motion  was  heard  by  MiDDLErroN,  J.A.,  in  the 
Weekly  Court,  Toronto. 

A.  C.  Heighington,  for  the  applicant. 

II.  J.  Scott,  K.C.,  for  the  testamentary  guardian  of  the  infant 
Irene  Boukydis. 

F.  C.  Auld,  for  John  Karkalatos. 

Lyle  Ramsey,  for  the  Official  Guardian. 

May  11.  MinnLE'roN,  J.A.: — The  sole  mateiial  in  support 
of  this  application  is  an  affidavit  from  an  officer  of  the  trust  com- 
pany, in  which  he  recites  the  death  of  the  testator  on  the  4th  May, 

1917 ; that  there  is  an  infant  diihl,  who  was  then  two  years  of  age; 
and  that  the  mother  married  again  in  1920.  The  proba.te  of  the  ^vill 
is  produced,  shewing  that  the  estate  of  the  testator  is  given  to  his 
37 — 60  O.I..R. 
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executors  in  trust  to  divide  and  deal  with  in  the  manner  shewn 
in  the  judgments  of  Mr.  Justice  Hodgins  (1926),  31  O.W.N. 
246,  and  of  a Divisional  Court  (1927),  32  O.W.N.  74,  in  Re 
Boukydis. 

Under  the  will  the  executors  are  authorised  to  sell  and  dispc:;e 
of  all  the  estate  as  they  see  fit  and  to  invest  and  reinvest  the  same 
in  such  securities  a.s  by  them  may  be  deemed  proper. 

The  affidavit  then  shews  that  the  estate  of  Boukydis  con- 
sisted solely  of  320  shares  in  Diana  Slveets  Limited,  a company 
carrying  on  a confectionery  and  ice-cream  business,  and  the  only 
asset  undistributed  at  the  present  time  is  106  shares  of  the  com- 
pany having  the  par  value  of  $10,600,  the  value  of  which  is  ex- 
tremely difficult  to  ascertain,  as  the  market  is  limited,  and  in 
addition  the  Union  Trust  Company  Limited  holds  54  shares  to 
which  John  Karkalotos  may  be  entitled.’’ 

The  Union  Trust  Company  was,  on  tlie  9th  April,  1923,  ap- 
pointed trustee  in  the  place  and  stead  of  the  executors  named  in 
the  will.  The  affidavit  then  proceeds : In  view  of  the  prolonged 

and  vexatious  litigation  instituted  and  being  carried  on  by  the 
testamentary  guardian  of  Irene  Boukydis  (the  infant),  and  in 
view  of  the  critical  attitude  of  the  said  guardian  towards  the  trus^ 
tees,  the  Union  Trust  Company  Limited  are  desirous  of  procuring 
a direction  from  this  honourable  Court  as  to  the  manner  and 
method  of  selling  the  said  106  shares  of  Diana  Sweets  Limited, 
whether  in  two  separate  parcels  of  53  shares  each,  and  whether 
by  auction  or  by  sealed  tender,  and  what  publicity  this  Court 
would  deem  sufficient,  and  the  form  of  such  publicity  and  to  what 
extent.” 

This  motion  is  made  under  the  supposed  authority  of  Rule  600, 
which  authorises  the  trustee  of  an  estate  to  make  summary  appli- 
cation for  the  opinion,  advice,  or  direction  of  a Judge,  pursuant 
to  the  Trustee  Act,  for  the  determnation  of  any  question  arising 
in  the  adminstraton  of  the  estate.  The  Trustee  Act,  1926,  16 
Geo.  V.  ch.  40,  sec.  60,  authorises  a trustee  to  apply  to  the  Court 
for  the  opinion,  advice,  and  direction  of  the  Court  on  any  question 
respecting  the  management  or  administration  of  the  trust  property. 

Notwithstanding  the  wide  terms  in  which  the  statute  and  the 
rule  describe  the  jurisdiction  of  the  Court  with  respect  to  ad- 
vising executors  and  trustees,  it  has  never  heretofore  been  con- 
sidered expedient  for  the  Court  to  interfere  in  the  details  of  the 
management  of  trust  estates.  The  testator  has  chosen  his  execu- 
tors and  trustees  and  entnisted  tliem  with  a discretion  which  th<-y 
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are  called  upon  honestly  and  intelligently  to  exercise.  True,  the 
application  here  is  not  made  by  the  original  trustees,  but  by  a 
trustee  appointed  in  the  place  of  those  originally  chosen  by  the 
testator.  By  sec.  8 of  the  Trustee  Act,  however,  this  new  trus- 
tee has  the  same  powers,  authorities,  and  discretions  as  it 
would  have  had  if  originally  appointed  by  the  instrument  creating 
the  trust. 

In  all  the  details  relating  to  the  realisation  of  trust  property 
the  trustee,  who  voluntarily  accepts  the  position,  must  be  prepared 
to  assume  and  exercise  the  duties  of  his  office,  and  it  is  an  abuse 
of  the  statutory  power  when  it  is  sought  to  unload  the  responsi- 
bility as  to  these  details  upon  the  Court.  This  is  particularly  so 
when,  as  here,  the  task  is  one  calling  for  careful  inquiry  and  the 
exercise  of  tact  and  discretion.  The  trustee  will  not  discharge 
the  duties  devolving  upon  it  by  a forced  and  ill-considered 
realisation  of  this  stock  nor  will  it  be  discharging  its  duty 
by  assuming  an  attitude  of  indifference  and  inactivity.  It  is 
expected  to  exercise  diligence  and  intelligence  in  realisation. 
Without  more  than  is  disclosed  in  this  material,  the  action  of  the 
trustee  would  be  unintelligent  and  haphazard  in  the  extreme,  and 
on  this  bald  and  scant  material  it  would  be  quite  idle  to  expect 
any  intelligent  action  or  advice  on  the  part  of  the  Court. 

The  trust  company  is  a professional  administrator  and  trustee. 
It  holds  itself  out  as  competent  to  administer  estates,  and  it  must 
assume  the  responsibility  of  carefully  and  prudently  realising, 
particularly  when  it  knows  that  the  attitude  of  the  beneficiary  is 
“ critical. It  receives  the  remuneration,  and  it  must  incur  the 
responsibility  and  perform  the  servfces  for  which  it  is  to  be  paid. 
It  cannot  shirk  the  full  measure  of  responsibility  in  such  matters 
as  this  by  coming  to  the  Court  with  an  expensive  motion  upon 
matters  where  commou  sense  and  business  prudence  are  the  only 
safe  guides. 

The  motion  should,  I think,  be  dismissed  witli  costs  to  be  paid 
by  the  trustee  to  those  represented  upon  the  motion. 


Middletou, 

.J.A. 
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Re 
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[GRANT,  J.] 

Chappus  V.  Town  of  La  Salle. 

Municipal  Corporations — Agreement  of  County  Coy'poration  to  Convey 
to  Plaintiff  Part  of  Old  Road  Asisumed  hy  County — Plaintiff  to 
Convey  Land  for  New  Road — Invalidity  of  Agreement — Consoli- 
dated Municipal  Act,  1922,  sec.  1/93  {1) — Part  of  Road  Included 
in  Territory  of  Town  Newly  Incorporated — Water-main  Laid  hy 
Town  Corporation  in  Part  of  Old  Road  Claimed  hy  Plaintiff — 
Expropriation  of  Easement  hy  Town  Corporation — Provisions  of 
Highway  Improvement  Act,  Consolidated  Municipal  Act,  1922, 
Local  Improvement  Act,  and  Public  Utilities  Act — County  an<6 
Town  By-laws, 

In  1916,  a by-law  was  passed  by  the  municipal  council  of  the  county 
of  E.,  in  which  the  township  of  S.W.  was  situate,  pursuant 
to  the  Highway  Improvement  Act,  declaring  the  F.  road,  which 
was  partly  in  that  township,  a county  road.  In  1922,  the  county 
council  passed  a by-law  providing,  for  the  widening  and  alteration 
of  the  F.  road,  in  that  township,  and  providing  that  lands  described 
therein  “shall  be  taken  possession  of,  opened  up,  and  included  in 
the  said  F.  road  ....  for  the  purposes  of  the  township  and  the 
county.”  This  by-law  made  no  provision  for  a diversion  of  the 
highway.  The  road  was  in  the  part  of  the  township  which  became 
the  territory  of  a new  town  municipality  incorporated  in  April, 
1924.  On  the  23rd  June,  1924,  an  agreement  was  entered  Into 
between  the  plaintiff  and  the  county  corporation  (the  new  town 
corporation  hot  being  a party  to  it),  by  which  the  plaintiff  agreed 
to  convey  to  the  corporation  all  the  land  owned  by  him  necessary 
for  the  diversion  of  the  road.  In  cons-ideration  whereof  the  corpora- 
tion agreed  to  give  the  plaintiff  a conveyance  of  part  of  the  road, 
and  undertook  to  arrange  for  the  acquisition  of  a portion  of  a strip 
of  land  upon  which  a line  of  railway  had  been  laid  and  afterwards 

, abandoned,  which  was  also  to  become  the  property  of  the  plaintiff. 
On  the  11th  December,  1925,  the  county  council  passed  a by-law 
(approved  by  order  in  council),  the  effect  of  which  was  that  the 
F.  road  reverted  to  the  town  corporation.  On  the  16th  August, 
1926,  the  town  council  passed  a by-law  providing  for  the  construction 
cf  a water-main  across  the  part  of  the  F.  road  which  the  plaintiff 
claimed  as  his  property  under  his  agreement  with  the  county  cor- 
poration. On  the  25th  October,  1926,  the  town  council  passed  a 
by-law  providing  for  the  expropriation  of  an  easement  of  right  of 
way  for  the  water-main  across  the  old  F.  road;  and  on  the  27th 
October,  1926,  an  order  was  made  by  the  County  Court  Judge  author- 
ising the  town  corporation  to  proceed  with  the  laying  of  the  water- 
main  upon  payment  into  court  of  $100,  and  that  sum  was  paid  in 
accordingly.  The  making  of  the  agreement  was  not  definitely 
authorised  or  approved  by  by-law,  nor  was  any  by-law  passed  authoris- 
ing the  diversion  or  closing  of  the  old  road  or  the  exchange  of 
part  of  it  for  other  land.  No  deed  of  the  land  for  the  new  road 
had  been  received  from  the  plaintiff,  nor  had  the  county  council  taken 
any  steps  towards  closing  the  old  road,  nor  had  a conveyance  of 
any  portion  of  it  been  made  to  the  plaintiff.  The  new  road  had 
been  taken  over  and  was  In  use,  but  the  old  road  was  also  still  used 
by  the  public: — 

Held,  that  the  county  council  had  no  power  to  make  a valid  agree- 
ment for  the  conveyance  to  the  plaintiff  of  any  part  of  the  old  F. 
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road  lying  within  the  limits  of  the  town,  and  the  plaintiff  did  not 
and  could  not,  under  the  agreement,  acquire  any  right,  legal  or 
equitable,  capable  of  being  enforced  against  the  town  corporation 
in  respect  of  the  soil  and  freehold  of  the  road. 

The  provisions  of  the  Highway  Improvement  Act,  R.S.O.  1914,  ch.  40, 
secs.  21  (2),  31  (12  & 13  Geo.  V.  ch.  26),  and  of  the  Consolidated 
Municipal  Act,  1922,  12  & 13  Geo.  V.  ch..  72,  secs.  323,  432,  433, 
434,  436  (1)  (a),  472  (1)  (c),  (5),  and  493  (1),  considered. 

Held,  also,  that  the  town  council  had  power  to  pass  the  expropriating 
by-law,  and  that  the  town  corporation  (the  defendant)  was  protected, 
in  respect  of  what  was  done  by  it,  by  the  expropriation  proceedings 
subsequently  taken. 

The  provisions  of  the  Consolidated  Municipal  Act,  1922,  secs.  322  (1), 
(3),  324  (1),  331  (6),  of  the  Local  Improvement  Act,  R.S.O.  1914, 
ch.  192,  sec.  19  (2)  (d),  and  of  the  Public  Utilities  Act,  R.S.O.  1914, 
ch.  204,  Part  I.,  secs.  4,  5 (4),  and  16,  considered. 

An  action  for  an  injunction  and  damages  and  other  relief  in 
respect  of  an  alleged  trespass. 

March  22  and  23.  The  action  was  tried  before  Grant,  J., 
without  a jury,  at  Sandwich. 

J.  H.  Rodd,  K.C.,  for  the  plaintiff. 

John  Sale,  for  the  Corporation  of  the  Town  of  La  Salle,  the 
defendant. 

May  14.  Grant,  J.: — The  plaintiff  is  a resident  and  rate- 
payer of  the  defendant  municipality^  which  was  erected  into  a 
town  by  private  Act  of  the  Ontario  Legislature,  1924,  14  Geo.  V. 
ch.  103,  which  became  operative  on  the  17th  April,  1924. 

The  plaint’ff’s  claim  is  for  an  injunction  to  restrain  the  de- 
fendant corporation  from  trespassing  upon  certain  lands  and 
interfering  with  the  plaintiff’s  rights  therein,  and  for  damages 
for  trespass  alleged  to  have  been  committed  in  the  digging  of  a 
trench  and  the  laying  of  a water-pipe  or  water-main  across  the 
lands;  and  the  plaintiff  further  asks  a declaration  that  he  is  en- 
titled to  the  lands  in  question,  and  desires  an  order  of  the  Court 
compelling  the  defendant  municipajity  to  remove  from  the  lands 
water-pipes  placed  therein. 

The  defendant  municipality  denies  the  ownership  in  the  lands 
as  claimed  by  the  plaintiff,  and  sets  up  its  right  in  law  to  do  what 
was  done,  namely,  to  lay  water-mains  through  the  lands  in  ques- 
tion; it  further  claims,  by  way  of  defence,  that  it  lias  power  to 
expropriate  the  easement  in  respect  of  the  lands  through  whv.h 
the  water-main  was  constructed,  and  that  it  has  done  so,  and  has 
paid  into  court  the  sum  of  $100  in  satisfaction  of  any  claim  for 
damages  or  compensation  whi<di  the  jilaintiff  might  have  by  reason 
of  the  expropriation  of  the  easement  as  above  stated. 


1927. 

Chappus 
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The  following  is  a narrative  of  the  material  facts:— 

The  Municipality  of  the  Town  of  La  Ealle,  prior  to  its  incor- 
poration in  19M,  formed  part  of  the  Township  of  Sandwich  West. 
For  probably  80  years  or  longer,  there  has  existed  in  this  particular 
portion  of  the  township  a public  road  or  highway  which  is  com- 
monly called  the  Front  road  or  the  ''  River  front  road.’" 

At  the  point  in  question  in  this  action,  the  general  direction 
of  this  road  is  north  and  south,  but,  as  will  be  seen  on  reference  to 
the  blue-prints  which  are  filed,  the  road  is  irregular  and  winding, 
there  being  shewn  on  the  blue-prints  what  is  referred  to  in  one  of 
the  documents  filed  as  a dangerous  curve. 

In  the  year  1916,  the  Municipal  Council  of  the  County  of  Essex, 
in  which  the  local  Municipality  of  Sandwich  West  was  and  is  situ- 
ated, passed  by-law  No.  374,  purporting  to  be  pursuant  to  the 
provisions  of  the  Highway  Improvement  Act^  R.S.O.  1914,  ch.  40, 
whereby  certain  roads  and  highways  in  the  townships  mentioned 
were  designated  and  assumed  as  county  roadfS  “ to  be  improved  and 
maintained  under  the  provisions  of  the  said  Highway  Improve- 
ment Act  and  amendments  thereto.’’  This  by-law  will  be  found 
marked  exhibit  1(a),  included  in  a pamphlet  containing  the 
minutes  of  the  county  council  for  the  special  session  of  July, 
1916.  A list  of  the  roads  affected  by  this  by-law  forms  schedule 
A.  thereto. 

The  road  in  question  was  not  included  in  the  schedule  to  by- 
law No.  374,  but  was  added  thereto  by  by-law  No.  375,  which  will 
be  found  in  the  same  pamphlet,  and  marked  as  exhibit  1(b). 

In  this  latter  by-law  tlie  road  in  question  is  described  in  para. 
1,  which  reads  as  follows; — 

“1.  The  road  in  Sandwich  West  and  Anderdon,  known  as  the 
Front  road,  from  Turkey  Creek  in  Sandwich  West,  running 
southerly  through  -Sandwich  West  and  Anderdon  to  the  Town  of 
Amherstburg,  be  declared  a county  road  as  No.  14.” 

Paragraph  3 of  tliis  by-law ’No.  375  prevented  the  expenditure 
of  county  money  in  respect  of  the  roads  referred  to  in  the  by-law, 
but  by  by-law  No.  476,  which  is  filed  as  exliibit  2,  and  will  be 
found  in  the  pamphlet  minutes  of  the  county  council  for  1921, 
this  restriction  as  to  expenditure  was  repealed  with  respect  to  road 
No.  14,  which  is  the  road  in  question  in  this' action. 

In  1922,  the  county  council  passed  a further  by-law.  No.  493(a), 
a copy  of  which  is  filed  as  exhibit  6,  and  will  be  found  on  p.  107 
of  the  cloth-‘bound  copy  of  Essex  County  By-laws,  1922.  This 
by-law  makes  provision  for  the  widening  and  alteration  of  the 
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Front  or  Eiver  road  in  the  Township  of  Sandwich  West,  as  therein 
described,  and  hy  clause  2 thereof  provides : — 

^^That  the  lands  hereinbefore  described  shall  be  taken  pos- 
session of,  opened  up,  and  included  in  the  said  Front  or  River  road 
for  the  purposes  of  the  township  and  the  county.^^ 

This  takes  in^  as  part  of  the  road,  a narrow  strip  on  the  west 
side  thereof,  from  Seminole  avenue  to  the  aUey.  It  does  not 
make  any  provision  for  a diversion  of  the  highway.  Exhibit  4 
(blue-print)  shews  the  strip  of  land  covered. 

In  the  same  cloth-bound  book  will  be  found  exhibit  3,  conjsist- 
ing  of  a copy  of  by-law  No.  504  of  the  County  of  Essex^  passed  on 
the  7th  December,  1922,  which  by-law^  is  a consolidation  of  the 
various  by-laws  in  respect  of  the  county  road  system.  The  various 
roads  are  described  in  schedule  A.  to  the  by-law,  and  the  road  in 
Which  we  are  interested  is  No.  14  in  the  schedule. 

As  already  stated,  the  Corporation  of  the  Town  of  La  Salle 
came  into  existence  on  the  17th  April,  4924. 

Under  date  of  the  23rd  June^  1924,  an  agreement  was  entered 
into  between  the  plaintiff  and  the  Municipal  Corporation  of  the 
County  of  Essex,  which  agreement  is  filed  in  this  action  as  exhibit 
5.  The  Municipal  Corporation  of  the  Town  of  La  Salle  was  not  a 
party  to  the  agreement.  The  document  recites  a proposal  to  elimin- 
ate a sharp  and  dangerous  curve  on  the  Front  or  River  road  towards 
the  southerly  section  of  the  Town  of  La  Salle,  by  diverting  the 
highway  in  the  manner  provided  for,  according  to  a map  or  plan 
designated  by  the  parties  as  the  Newman  blue-print;  and  further 
that  it  was  proposed,  also,  to  move  the  tracks  of  the  Sandwich- 
Win  dsor  and  Ambers tburg  Railway  from  their  present  position 
to  the  proposed  highway  as  marked  on  the  plan,  with  respect  to 
which  (it  recites)  the  Council  of  the  County  of  Essex  is  entering 
into  an  arrangement  with  the  Hydro-Electric  Power  Commission 
of  Ontario;  and  the  document  recites  further  that  it  is  proposed 
between  the  parties  thereto  to  make  an  exchange  of  lands  for  the 
purpose  of  such  diversion  under  the  conditions  therein  set  forth. 

The  tracks  of  the  Sandwich  Windsor  and  Amherstburg  Rail- 
way had  been  located  along  the  easterly  portion  of  the  Front  or 
Eiver  road,  and  a glance  at  the  blue-print  attached  to  the  agree- 
ment (exhibit  5)  will  shew  the  proposed  new  road  with  railway 
tracks,  and  also  the  Front  or  Eiver  road  which  is  marked  on  the 
blue-print  as  ^‘^present  travelled  road.” 

By  this  agreement  the  plaintiff,  the  party  of  the  first  part, 
as:reed  to  convey  to  the  county  corporation  all  the  property  owned 
by  h'.m  needed  for  the  diversion,  as  laid  out  on  ihe  blue-print. 
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In  consideration  thereof,  the  county  corporation  agreed  to  give  to 
the  plaintiff  a conveyance  of  all  that  part  of  the  Front  or  River 
road  lying  southerly  of  the  broken  lines  crossing  the  said  highway, 
as  shewn  on  the  blue  print,  up  to  the  southerly  line  of  block  B., 
but  the  county  corporation  was  not  to  be  bound  to  take  any  pro- 
ceedings for  formally  closing  the  highway  until  satisfactory  arrange- 
ments to  that  end  were  made  with  all  owners  of  land  having  a 
special  interest  in  that  portion  of  the  highway,  and  then  only  if 
the  plaintiff  should  request  the  same  to  be  done,  but,  the  docu- 
ment provides,  these  latter  provisions  shall  in  no  way  delay  the 
carrying  out  of  the  objects  therein  intended  to  be  attained,  in  so 
far  as  the  diversion  of  the  highway  is  concerned. 

The  county  corporation  undertook  to  make  an  arrangement 
with  the  Hydro-Electric  Power  Commission  of  Ontario  to  acquire 
the  right  of  way  then  held  by  the  railway  over  that  portion  of  the 
line  which  was  to  be  abandoned,  and  further  that,  when  the  county 
corporation  should  have  acquired  the  same,  such  abandoned  right 
of  way  was  to  become  the  property  of  the  plaintiff,  and  to  pass 
under  the  same  conditions  as  the  highway  which  was  to  be  con- 
veyed thereunder. 

By  a further  paragraph  of  the  agreement,  the  plaintiff,  in  con- 
sideration of  the  conveyance  of  the  lands  to  him  as  aforesaid,  was 
to  save  the  county  harmless  against  all  loss,  costs,  fees,  damages, 
and  expenses  whatsoever  that  may  arise  as  a result  of  the  county 
carrying  out  any  of  the  provisions  of  this  agreement  on  its  part, 
and  to  give  a bond  to  the  county  as  a guarantee  for  the  due  fulfil- 
ment of  this  provision  for  indemnity.’’ 

Apparently  the  county  corporation  or  its  legal  advisers  were 
not  altogether  assured  that  they  had  the  right  in  law  to  carry  out 
the  agreement  into  which  they  were  entering,  or  that,  by  so  doing, 
they  were  not  incurring  some  risk  of  liability  for  damages. 

On  the  11th  December,  1925,  the  county  corporation  passed  a 
further  by-law.  No.  569,  a copy  of  which  is  filed  as  exhibit  8. 
This  purports  to  be  a consolidation  of  the  county  road  by-laws, 
but  it  has  other  effects. 

By  clause  1,  the  roads  to  be  included  in  the  county  road 
system  are  stated  to  be  enumerated  in  the  schedule  to  the  by-law. 
By  clause  2 it  is  provided  that: — 

*‘2.  All  roads  not  mentioned  in  the  schedule  of  this  by-law, 
and  which  were  heretofore  in  the  county  road  system,  are  hereby 
reverted  to  the  several  local  municipalities  in  which  they  are  situ- 
ated.” 


ONTARIO  LAW  REPORTS. 


569 


LX.] 


The. Front  road  was  not  included  in  the  schedule,  and  therefore 
reverted  to  the  Town  of  La  Salle. 

Under  the  provisions  of  the  Highway  Jniprovenient  Act,  such 
a by-law  would  not  become  operative  until  approved  by  the  Lieu- 
tenant-Governor in  Council.  This  approval  was  given  in  due 
course,  as  appears  by  a copy  of  the  order  in  council  filed  as  exhibit 
7.  and  bearingd  ate  the  9th  June,  1926. 

On  the  16th  August,  1926,  the  Municipal  Council  of  the  Town 
of  La  Salle  (the  defendant)  passed  by-law  No.  71,  which  is  filed 
as  exhibit  No.  16,  providing  for  the  construction  of  a water-main 
along  the  alley  on  plan  621  from  Front  road  to  the  end  of  the 
dock.  The  work  was  to  be  done  under  the  provisions  of  the  Local 
Improvement  Act.  The  plan  shewing  the  line  of  the  proposed 
water-main  is  filed  as  exhibit  12.  The  proposed  water-main  is 
shewn  running  from  near  the  margin  of  the  Detroit  river  in  an 
easterly  direction,  along  the  alley  to  the  old  Front  road,  and  then 
at  a north-easterly  angle  obliquely  to  the  limit  of  the  new  or 
diverted  Front  road.  The  property  of  the  plaintiff  in  respect  of 
which  his  complaint  is  made  is  shewn  on  this  plan  as  lying  between 
the  heavy  broken  white  line  indicating  the  former  position  of 
the  railway,  and  Manhattan  avenue,  the  plaintiff  claiming  that 
this  portion  of  the  old  Front  road  adjoining  his  residence  has 
become  his  property.  He  claims,  therefore,  that  the  town  cor- 
poration has  no  right  to  lay  a water-main  across  the  old  Front 
road,  and  he  demands  that  the  water-main  be  removed. 

Whate.ver  may  the  strict  legal  rights  of  the  parties  to  this 
action,  I should  state  quite  frankly  that  I was  not  impressed  with 
the  importance  of  the  subject-matter  in  issue.  The  land  in  ques- 
tion, as  land,  is  of  comparatively  trifling  value,  and  the  impression 
made  upon  my  mind  by  the  evidence  is  that  the  plaintiff  is  makinor 
a great  deal  of  fuss  over  a very  small  matter.  He  stated  himself 
that  he  wanted  to  use  the  old  roadway  to  extend  the  lawn  in  con- 
nection with  his  residence,  and  that  he  did  not  want  a water- 
pipe  traversing  it,  even  though  it  should  be  under  the  surface  and 
out  of  sight.  He  fears  that  breaks  may  occur  in  the  pipe-line,  and 
that  the  ground  may  have  to  be  torn  up  at  some  time  in  the  future 
for  the  purpose  of  making  repairs.  T am  quite  strongly  of  the 
opinion  that  the  time  of  the  Superior  Courts  should  not  be  taken 
up  with  litigation  respecting  matters  of  comparatively  trifling 
importance. 

On  the  25th  October,  1926,  the  conned  of  the  defend  ant  cor- 
poration passed  by-law  No.  73  (exhibit  17)  ])roviding  for  the 
expropriation  of  an  easement  of  right  of  way  for  the  water-main 
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across  the  old  road.  Exhibit  18  is  an  order,  dated  the  27th 
October,  1926,  made  by*  the  County  Court  Judge,  authorising  the 
defendant  corporation  to  proceed  with  the  laying  of  the  water- 
main  upon  payment  into  court  of  the  sum  of  $100.  This  sum 
was  paid  into  court,  and  the  work  was  thereupon  proceeded  with. 
An  injunction  order  had  been  granted  on  the  9th  October,  1926 
(exhibit  10). 

By  a further  order  (exhibit  11  ) granted  on  the  27th  October, 
1926,  the  injunction  was  continued  until  the  trial,  but  this  order 
contained  an  express  provision  that  nothing  therein  contained 
should  prevent  the  defendant  from  taking  any  proceedings  to  ex- 
propriate the  lands,  nor  from  entering  upon  the  lands,  if  entitled 
tx)  do  so  under  and  by  virtue  of  the  expropriation  proceedings,  pro- 
vided that  it  comply  with  any  terms  that  may  be  imposed  by  the 
Court  in  the  expropriation  proceedings.  The  County  Court  Judge 
having  imposed  as  a term  of  going  on  witli  the  work,  under  the 
authority  of  the  expropriation  proceedings,  that  the  defendant 
should  pay  into  court  the  sum  of  $100,  such  payment  was  made  in 
fulfilment  of  such  term,  as  already  stated. 

An  examination  must  be  made  of  the  various  statutory  pro- 
visions bearing  upon  the  mutter. 

The  Highway  Improvement  Act,  R.S.O.  1914,  ch.  40,,  author- 
ised the  county  to  take  over  and  assume  the  old  Front  road  as  a 
part  of  the  county  road  system.  This  was  done  in  1916.  It  was 
widened  in  1922.  In  1924,  after  the  incorporation  of  the  Town 
of  La  Salle,  the  county  council  made  the  (in  part)  recited  agree- 
ment with  the  plaintiff  (exhibit  6). 

The  county  clerk  (Mr.  Chyle)  stated  that  a by-law  was  passed 
by  the  county  council  in  1924,  looking  to  the  expropriation  of  the 
lands  required  for  the  new  road,  to  be  used  in  the  diversion,  but 
that  such  by-law  was  not  acted  upon.  The  council  acted  upon 
the  agreement  (exhibit  5). 

No  by-law  has  been  placed  before  me  by  which  the  making  of 
the  agreement  is  definitely  authorised  or  even  approved.  Ap- 
parently no  by-law  was  passed  authorising  the  diversion  or  the 
closing  of  the  old  road,  or  the  exchange  of  the  same  for  the  new 
location. 

From  the  evidence  of  this  witness,  it  appears  that  a committee 
of  the  council  made  its  report  upon  the  matter,  and  recommended 
the  making  or  approval  of  the  agreement  with  the  plaintiff,  and 
this  report  was  adopted  by  the  council  on  the  21st  June,  1924. 
I have  grave  doubt  of  the  validity  of  such  an  informal  manner  of 
authorising  a transaction  of  material  importance,  apart  from  any 
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question  as  to  the  power  or  authority  of  the  council  to  do,  in  any 
manner,  what  it  was  here  undertaking.  The  county  clerk  stated, 
further^  that  no  deed  of  the  lands  for  the  new  road  had  been  re- 
ceived from  the  plaintiff,  nor  had  the  county  council  taken  any 
steps  towards  closing  the  old  road,  nor  had  a conveyance  of  any 
portion  of  it  been  given  to  the  plaintiff. 

The  new  road  has  been  taken  over  and  is  in  use,  and  the  railway 
has  been  moved  to  its  new  location. 

The  plaintiff  does  not  own  all  the  lands  bordering  on  the  old 
road;  other  ratepayers  in  the  neighbourhood  would  be  entitled  to 
be  consulted  if  its  closing  were  being  considered.  It  also  ap- 
peared in  evidence  that  it  was  still  being  used  by  the  public,  and 
especially  by  the  children  in  attendance  at  the  school  which  faces 
the  southerly  portion  of  the  road.  The  mayor  of  La  Salle  (Benoit) 
stated  that  there  is  vigorous  opposition  to  the  closing  of  the  old 
road  by  other  ratepayers  and  landowners,  of  whom  some  15  or 
20  have  signed  a petition  against  it. 

Some  attempt  was  made  by  the  plaintiff  to  shew  that  the 
officials  of  the  town  had  acted  arbitrarily  and  unreasonably  in 
respect  of  the  location  and  laying  of  the  pipe-line;  that  he  had 
made  alternative  proposals  to  them^  before  the  work  was  begun, 
which  they  ought  to  have  accepted  and  acted  upon;  and,  gener- 
ally, that  his  attitude  and  conduct  had  been  fair  and  reasonable 
and  those  of  the  town  officials  the  exact  opposite.  The  plaintiff’s 
statements,  in  reference  to  some  of  the  negotiations  and  interviews, 
were  flatly  contradicted  by  the  mayor  (Benoit)  and  the  engineer 
(Newman).  I prefer  and  accept  the  testimony  of  the  witnesses 
for  the  defendant  municipality^  where  there  is  conflict  witli  the 
testimony  of  the  plaintiff. 

Section  21,  subsec.  2,  of  the  Highway  Improvement  Act, 
R.S.O.  1914  ch.  40,  states  the  powers  possessed  by  the  county 
over  highways  assumed : — 

^^(2)  The  corporation  of  the  county  shall,  in  respect  to  such 
roads,  have  all  the  rights,  powers,  benefits  and  advantages  confer- 
red either  by  by-law  or  contract  or  otherwise,  upon  the  corporation 
of  the  local  municipality  or  the  corporations  of  the  local  muni- 
cipalities which  had  jurisdiction  over  such  roads  before  tliey  were 
assumed  by  the  corporation  of  the  county,  and  the  corporation  of 
the  county  may  sue  upon  such  rights  or  under  such  agreements  or 
by-laws  in  the  same  manner  and  to  the  same  extent  as  the  local 
municipality  or  municipalities  might  have  done  if  such  roads  had 
not  been  adopted  as  county  roads.” 
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It  will  be  noted  that  this  does  not  give  to  the  county  corpora- 
tion all  the  powers  previously  possessed  by  the  local  municipality, 
but  only  the  ^‘rights,  powers^  benefits  and  admntages  conferred 
either  by  by-laiv  or  contract  or  otherwise/'  and  it  goes  on  to  provide 
that  the  county  corporation  may  sue  thereon,  etc. 

In  my  opinion,  the  ejusdem  generis  rule  of  construction  should 
be  applied  in  interpreting  the , words  “ or  otherwise.’’  Sections 
22  and  23  contain  provisions  by  which  a road  assumed  by  a county 
may  revert  to  the  local  municipality.  This  took  place  in  the  case 
at  bar,  in  the  year  1925,  the  approval  by  order  in  council  being 
granted  in  June,  1926.  whereupon  the  by-law  became  operative. 

By  sec.  31  of  this  statute,  added  in  1922  by  12  & 13  Geo.  V. 
ch.  26^  a county  corporation  is  given  certain  powers  of  expropria- 
tion as  enjoyed  by  the  Minister  of  Public  Works,  in  addition  to 
those  given  by  the  Municipal  Act,  and  by  subsec.  2 it  is  provided 
that  ^^upon  the  deposit  of  the  . . . plan  . . . the  land  shall 
become  vested  in  the  corporation  of  the  county.” 

No  such  expropriation  proceedings  were  taken  in  the  case 
before  me,  and  the  amendment  would  therefore  not  appear  to  have 
any  application.  In  view,  however,  of  the  provisions  of  secs.  433, 
434,  and  436,  subsec.  1 (a),  of  the  Consolidated  Municipal  Act, 
1922,  12  & 13  Geo.  V.  ch  72,  as  the  county  assumed  this  road  as  a 
county  highway,  the  road  fell  under  the  jurisdiction  of  the  county 
council,  and  the  soil  and  freehold  became  and  continued  vested  in 
the  county  corporation  so  long  as  it  continued  to  exercise  such  jur- 
isdiction,, which  was  until  the  road  reverted  to  the  Town  of  La 
Salle  by  the  by-law  of  1925  (exhibit  8)  and  the  approving  order 
in  council  (exhibit  7). 

'Counsel  for  the  plaintiff  places  some  reliance  upon  the  provis- 
ions of  sec.  323  of  the  Consolidated  Municipal  Act,  which  enacts 
that  the  manner  of  sale,  the  price  or  the  purchaser,  shall  not  be 
open  to  question,  review,  or  control  by  any  court,  if  the  purchaser 
is  a person  who  may  lawfully  buy,  and  the  council  acted  in  good 
faith.  This  applies  <^ly  in  respect  to  Property  of  the  corpora- 
tion which,  the  counoil  may  lawfully  sell." 

By  sec.  472,  subsec.  1 (c),  it  is  provided  that  the  council  of 
every  municipality  may  pass  by-laws, — 

For  sto{)))ing  up  any  highway  or  part  of  a highway  and  for 
leasing  or  selling  the  soil  and  freehold  of  a stopped  up  highway 
or  part  of  a highway.” 

But  subsec.  5 of  the  same  section  expressly  provides  that  “the 
powers  conferred  by  clause  (c)  of  subsection  1 shall  not  be  e.xercised 
by  the  council  of  a county  in  respect  of  a highway  or  part  of  a 


LX.] 


ONTAEIO  LAA¥  EEPORTS. 


573 


highway  within  the  limits  of  a city,  town  or  village  in  or  adjoin- 
ing the  county/’ 

As  the  Town  of  La  Salle  had  been  incorporated  prior  to  the 
making  of  the  agreement  (exhibit  5)  by  which  the  county  council 
assumed  to  dispose  of  the  soil  and  freehold  of  the  old  Front  road 
to  the  plaintiff,  and  as  such  road  was  situate  within  the  limits 
of”  the  town^  it  is  clear  that  the  county  council  did  not  from  this 
section  obtain  any  power  or  authority  to  do  what  was  attempted 
in  this  case. 

Section  493  (1)  of  the  Consolidated  Municipal  Act  was  relied 
upon  by  the  plaintiff’s  counsel  as  operating  to  transfer  to  the  plain- 
tiff an  equitable  right  or  ownership  in  the  soil  and  freehold  of  the 
old  road.  That  subsection  reads  as  follows : — 

Where  a highway  for  the  site  of  which  compensation  was  not 
paid  has  been  laid  out  and  opened  in  the  place  of  the  whole  or  any 
part  of  the  original  allowance  for  road,  the  owner  of  the  land 
appropriated  for  the  highway  or  his  successor  in  title  if  he  owns 
the  land  which  abuts  on  such  allowance  shall  be  entitled  to  the 
soil  and  freehold  of  it,  and  if  it  has  not  already  been  conveyed  to 
him  or  his  predecessor  in  title,  to  a conveyance  of  it.” 

It  is  to  be  noted,  firstly,  that  this  applies  only  in  the  case  of 
land  taken  for  highway  purposes,  in  the  place  of  the  whole  or 
any  part  of  the  original  allowance  for  road/'  An  original  allow- 
ance for  road  would  appear  to  be  one  laid  out  or  designated  as 
such  upon  the  original  survey  and  plan  of  the  municipality,  as 
prepared  by  the  Crown  surveyors.  Vide  sec.  432  of  the  Consoli- 
dated Municipal  Act,  1922,  and  the  language  of  the  learned  Judges 
in  such  decisions  as  Cam&ron  v.  Wait  (1878).  3 A.R.  175;  Beemer 
V.  Village  of  Grimsby  (1886),  12  A.R.  225. 

There  is  no  sufficient  or  satisfactory  evidence  before  me  that 
the  old  Front  road  was  an  original  allowance  for  road  ” within 
the  meaning  of  the  language  of  sec.  493  (1),  nor  was  any  original 
survey  filed,  shewing  it  to  have  been  such. 

But,  even  if  it  were,  it  does  not  seem  to  me  that  the  section 
was  intended  to  be  applied  to  any  such  case  as  is  now  before  me. 

The  plaintiff  and  the  county  council  were  assuming  to  make  a 
special  bargain  or  agreement,  with  certain  considerations;  and,  upon 
fulfilment  by  the  plaintiff  of  certain  undertakings  on  his  part,  the 
county  corporation  undertook  to  give  him  a conveyance  of  part  of 
the  old  road,  including,  if  I remember  aright,  a part  of  it  which 
does  not  abut  (solely  at  least)  on  the  plaintiff’s  lands. 

Although  the  county  obtained  possession,  under  the  agreement, 
of  the  new  roadway,  no  conveyance  thereof  liad  been  executed  or 
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delivered  by  the  plaintiff,  and  other  terms  of  the  agreement  have 
not  been  complied  with  by  the  plaintiff.  It  is  doubtful  whether 
the  plaintiff  is  in  a position  to  compel  a conveyance  by  the  county, 
even  if  the  latter  had  the  right  in  law  to  give  him  one.  I think  the 
plaintiff  must  look  to  his  agreement  with  the  county  council^  under 
this  state  of  facts. 

If  the  old  Front  road  was  an  original  allowance  for  road,  it 
was  both  laid  out  and  opened,  and  has  been  in  use  for  80  years,. or 
longer,  and  is  still  in  use. 

'The  county  council  assumed  to  divert  a short  section  of  it,  and 
may  have  had  power  to  divert  it,  as  part  of  the  county  road  sys- 
tem, but  that,  in  my  opinion,  is  not  such  a situation  as  was  con- 
templated in  the  enactment  of  sec.  493  (1).  While  the  road 
continued  to  be  part  of  the  county  road  system^  the  county  council 
had  power  to  expropriate  land  required  for  an  improvement  of  the 
highway,  or,  doubtless,  could  make  an  agreement  with  the  owner 
for  the  purchase  from  him  of  such  land.  But  that  would  not 
authorise  the  county  council,  indirectly  and  by  an  agreement  such 
as  exhibit  5,  to  sell  or  exchange  or  convey  to  the  plaintiff  a road  or 
street  in  the  town,  which,  under  see.  472,  subsec.  5 (supra)  ^ they 
had  no  power  to  stop  up  or  lease  or  sell.  Their  power,  in  this 
respect,  must  come  by  statute,  and  I have  not  been  referred  to  any 
which  authorises  a county  council  to  .sell  or  dispose  of  a road  or 
street,  within  the  limits  of  a town,  as  this  one  was.  It  might  lead 
to  very  remarkable  and  embarrassing  situations,  if  such  a power 
existed,  capable  of  being  exercised  against  -the  will  of  the  citizens 
of  the  town. 

In  my  opinion,  the  county  council  had  no  power  or  authority 
to  make  a valid  agreement  for  the  conveyance  to  the  plaintiff  of 
any  part  of  the  old  Front  road  lying  within  the  limits  of  the  Town 
of  La  Balle,  and  the  plaintiff  did  not,  and  could  not,  under  the 
agreement  (exhibit  5),  acquire  any  right,  legal  or  equitable,  cap- 
able of  being  enforced  against  the  town  corporation  in  respect  of 
the  soil  and  freehold  of  the  same. 

There  is  also  anotlier  difficulty  in  the  way  of  the  plaintiff’s 
success  in  this  action.  As  has  already  been  stated,  the  defend- 
ant corporation  passed  a by-law  (exhibit  17)  expropriating  ah 
easement  of  right  of  way  for  the  pipe-line  or  water-main  across 
the  old  road.  The  County  Court  Judge,  by  order  bearing  date  the 
27th  October,  1926  (exhibit  18),  authorised  the  defendant  corpor- 
ation to  proceed  with  the  work  upon  payment  into  court  of  $100 
to  cover  any  compensation  which  might  be  or  become  payable  to 
any  person  in  respect  of  the  easement  which  was  being  expropriat- 
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ed.  As  appears  by  exhibit  19^  the  certificate  of  the  accountant, 
the  payment  of  the  above  sum  into  court  was  made  pursuant  to 
the  order. 

I am  of  opinion  that  the  council  of  the  defendant  corporation 
had  power  to  do  what  they  assumed  to  do  in  this  regard. 

By  sec.  322,  subsec.  1,  of  the  Consolidated  Municipal  Act, 
1922,  it  is  provided  that  ‘^Lthe  council  of  every  corporation  may 
pass  by-laws  for  acquiring  or  expropriating  any  land  required  for 
the  purposes  of  the  corporation,  and  for  erecting  buildings  thereon, 
and  may  sell  or  otherwise  dispose  of  the  same  when  no  longer  so 
required.” 

By  subsec.  3 of  this  section,  it  is  provided  that  if  it  is  proposed 
to  expropriate  an  easement  or  other  right  in  the  nature  of  an  ease- 
ment, a statement  of  the  nature  and  extent  of  the  easement  to  be 
expropriated  is  to  be  given  in  the  by-law. 

By  sec.  324,  subsec.  1,  a corporation,  by  leave  of  the  Judge 
(the  County  Court  Judge),  and  upon  payment  into  the  Supreme 
Court  of  a sum  sufficient,  in  the  opinion  of  the  Judge,  to  satisfy 
the  compensation,  may  enter  upon  the  land. 

It  was  objected  by  counsel  for  the  plaintiff  that  these  provis- 
ions were  not  applicable,  by  reason  of  the  provisions  of  sec.  331. 
By  subsec.  6 of  sec.  331,  the  section  is  not  to  apply  where  the 
expropriating  by-law  provides  for  acquiring  an  easement  or  a right 
in  the  nature  of  an  easement  and  the  land  is  injuriously  affected 
by  the  exercise  of  such  easement  or  right.” 

It  was  further  objected  by  the  plaintifFs  counsel  that  a muni- 
cipal corporation  has  no  expropriatory  powers  where  the  work 
being  done  is  carried  out  under  the  provisions  of  the  Local 
Improvement  Act,  R.S.O.  1914,  ch.  193,  and  this  contention  is 
sought  to  be  supported  by  some  dicta  in  a case  or  cases  under  the 
Drainage  Act.  The  cases  do  not  appear  to  me  to  be,  in  any  proper 
sense,  parallel.  The  drainage  projects  are  initiated,  usually,  by 
private  owners  of  lands,  who  avail  themselves  of  the  special 
machinery  provided  by  the  Drainage  Act,  and  of  the  officials  of  the 
municipality,  in  order  to  obtain  the  drainage  of  such  lands.  The 
construction,  extension  (as  in  the  case  at  bar),  and  operation  of 
a waterworks  system,  within  a municipality,  are  as  vitally  import- 
ant a part  of  the  purposes  for  which  the  town  is  incorporated  as 
is  any  other  of  its  functions. 

The  importance  of  such  a system,  and  the  duty  and  obligation 
of  the  corporation  in  respect  thereof,  are  well  expressed  in  the 
reasons  for  judgment  of  Strong,  C.J.,  in  Attorney-General  for 
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Canada  v.  City  of  Toronto  (1893),  23  Can.  S.C.R.  514,  at  the  foot 
of  p.  519. 

Apart  from  that  consideration,  I do  not  think  the  position 
taken,  upon  this  point,  by  the  plaintiff’s  counsel,  is  tenable,  when 
the  statutory  provisions  in  pari  materia  are  examined.  By  the 
Public  Utilities  Act,  R.S.O.  1914,  ch.  204,  Part  I.,  which  makes 
additional  provisions  for  the  acquisition,  construction,  and  opera- 
tion of  waterworks  by  a-  local  municipality,  it  is  expressly  enacted 
{vide  sec.  4)  that  ^'the  provisions  of  Part  XV.  of  the  Municipal 
Act  shall  apply  to  the  exercise  by  the  corporation  of  any  of  the 
powers  conferred  by  th's  Part.”  Part  XV.  of  the  Municipal  Act  is 
the  part  which  confers  upon  the  municipal  corporation  the  general 
powers  of  expropriation. 

Further,  subsec.  4 of  sec.  5 of  the  Public  Utilities  Act  ampli- 
fies the  powers  of  expropriation.  Section  16,  in  the  same  Part, 
very  clearly  authorises  the  making  of  extensions  of  the  system  in 
order  to  supply  the  needs  of  individuals,  and.  recognises  the  bear- 
ing of  the  cost  by  the  imposition  of  an  annual  special  rate  against 
the  lands.  This  is  the  same  in  principle  as  is  provided  for  under 
the  Local  Improvement  Act.  The  latter  statute  is  merely  an  enab- 
ling Act,  providing  the  machinery  by  which  the  municipality  may 
exercise  certain  of  its  powers.  I do  not  see  any  good  reason  why 
these  statutes  may  not  be  available  for  use  by  the  municipality  in 
carrying  on  its  work,  and  in  exercising  its  powers  in  the  fulfilment 
of  the  purposes  for  which  it  was  incorporated. 

From  the  language  of  sec.  19  subsec.  2(<'i),  of  the  Local 
Improvement  Act  (supra),  where  it  refers  to  ^^compensation  for 
lands  taken  for  the  purposes  of  the  work,”  it  would  appear  that  it 
was  intended  or  contemplated  that  lands  would  be  expropriated. 

It  would  seem,  therefore,  that,  even  if  the  view  abo^’e  express- 
ed in  regard  to  the  validity  and  effect  of  the  agreement  (exhibit  5) 
should  prove  to  be  erroneous,  the  defendant  corporation  would  be 
protected,  in  respect  of  what  has  been  done  by  it,  by  the  ex])ropria- 
tion  proceedings  which  were  subsequently  taken. 

My  judgment  therefore  is  that  the  plaintiff  must  fail  in  his 
action,  which  must  be  dism'ssed,  and  with  costs. 
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[IN  CHAMBERS  ] 

Rex  V.  Maetin. 

Habeas.  Corpus — Prisoner  Confined  under  Illegal  Sentence  of  County 
Court  Judge’s  Criminal  Court — ''Court  of  Record” — County  Court 
Judges’  Criminal  Courts  Act,  R.S.O.  19Ui,  ch.  61,  sec.  2 (1) — Court 
of  Limited  Jurisdiction — Ontario  Habeas  Corpus  Act,  R.S.O.  1914, 
ch.  84. 

The  County  Court  Judge’s  iC'riminal  Court  being  by  the  County  Court 
.Judges’  Criminal  Courts  Act,  R.S.O.  1914,  ch.  61,  constituted  “a  court 
of  record,”  a prisoner  confined  under  a sentence  of  that  Court  is 
not  entitled  to  a v/rit  of  habeas  corpus  upon  the  ground  that  the 
sentence  is  central y to  law.  He  must  take  such  proceedings  as 
were  open  to  him  in  former  day^,  by  way  of  error,  and  in  more 
recent  times  l)v  v/ay  of  appeal.  He  cannot  obtain  the  writ  by  virtue 
of  the  common  law  jurisdiction  of  the  (Supreme  Court  of  Ontario 
because  he  is  in  prison  under  a sentence  of  a court  of  criminal 
jurisdiction,  and  he  cannot  obtain  the  writ  under  the  enlarged 
jurisdiction  conferred  by  the  Ontario  Habeas  Corpus  Act,  R.iS.O.  1914, 
ch.  84,  because  his  imprisonment  is  under  the  sentence  of  a court  of 
record. 

Review  of  the  legislation  and  decided  cases. 

The  argument  that  a writ  ought  to  be  granted  where  the  sentence 
is  one  beyond  that  authorised  by  a court  having;  limited  jurisdic- 
tion, even  though  it  is  a criminal  court  or  a court  of  record,  is  met 
by  the  decision  in  Regina  v.  Powell  (1861),  21  U.C.R.  215. 

Motion  by  the  defendant  for  a writ  of  habeas  corpus  directed 
to  the  keeper  of  the  common  gaol  of  the  Counties  of  Lennox  and 
Addington,  directing  him  to  have  before  the  Court  the  body  of  the 
applicant,  now  said  to  be  a prisoner  detained  in  the  custody  of  the 
gaoler,  by  virtue  of  four  convictions  made  by  his  Honour  Judge 
Madden,  in  the  County  Court  Judge’s  Criminal  Court  for  the  said 
Counties,  for  false  and  fraudulent  statements  made  in  contraven- 
tion of  the  provisions  of  sec.  407a  of  the  Criminal  Code. 

May  13.  The  motion  was  heard  by  Middleton^  J.A.,  in 
Chambers. 

R.  H.  Greer,  K.C.,  and  Russell  Locke,  for  the  applicant. 

F.  P.  Brennan,  for  the  Crown. 

May  17.  Middleton,  J.A.  : — To  the  first  of  these  charges, 
the  accused  pleaded  not  guilty,  and  was  tried  by  the  Judge  and 
convicted  and  sentenced  to  be  imprisoned  with  hard  labour  in  the 
Ontario  Reformatory,  for  six  months,  and  to  pay  a fine  of  $250, 
in  default  of  payment  of  whicli  he  was  to  be  imprisoned  for  a furth- 
er period  of  two  months. 

To  each  of  the  other  cliarges  the  accused  pleaded  guiltv, 
and  a similar  sentence  was  imposed  upon  him  in  each  case. 

38 — 60  o.L.R. 
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These  sentences  were  all  imposed  on  the  21st  April^  1927,  and 
the  accused  is  now  in  custody  in  the  common  gaol. 

The  six  months’  sentences  are  expressed  to  run  concurrently, 
but  in  each  case  the  fine  is  separate  and  the  imprisonment  in 
default  of  payment  will  not  run  concurrently. 

The  question  which  it  is  proposed  to  argue  upon  the  return  of 
the  habeas  corpus,  if  granted,  is  that  under  the  statutes  of  Canada 
and  of  Ontario,  inasmuch  as  the  sentence  exceeds  a definite  term 
of  three  months,  the  imprisonment  should  have  been  directed  to  be 
in  the  common  gaol  and  not  in  the  reformatory,  the  statute  author- 
ising imprisonment  in  the  reformatory  only  justifying  imprison- 
ment there  when  there  is  a definite  sentence  for  a period  not 
exceeding  three  months,  followed  by  an  indeterminate  sentence 
for  a period  not  exceeding  two  years. 

It  is  objected  by  the  Crown  that  the  proper  remedy  of  the 
accused  is  by  an  appeal,  under  the  provisions  of  the  Criminal  Code, 
to  a Divisional  Court,  from  the  sentence.  The  statute  relating  to 
such  appeal  provides  that  if  there  is  any  error  in  the  sentence,  the 
appellate  court  shall  have  power  to  amend  it,  so  as  to  make  it 
conform  to  the  requirements  of  the  law. 

This  course  is,  of  course,  objectionable  to  the  accused,  who 
seeks  to  escape  punishment  altogether,  owing  to  the  absence  of  any 
power  on  the  part  of  the  Court,  upon  the  return  of  the  habeas 
corpus,  to  amend  the  conviction.  See  Rex  v.  Avon  (1919),  45 
O.L.R.  633. 

I am  of  opinion  that  the  objection  taken  by  the  Crown  is  fatal 
to  the  application 

In  order  that  the  position  may  be  understood,  it  is  necessary 
to  review  the  law  with  some  little  care. 

A writ  of  habeas  corpus  is  not  based  upon  any  statutory  pro- 
vision. It  is  a common  law  writ,  having  its  foundation  in  the 
inherent  jurisdiction  of  the  Court,  but  its  operation  is  limited  and 
expanded  by  statutory  provisions.  The  nature  of  the  common 
law  writ  may  be  understood  by  reference  to  the  great  decision  in 
Carus  Wilson's  Case  (1845),  7 Q.B.  984.  It  is  there  said  by  Lord 
Chief  Justice  Denman  (pp.  1008,  1009)  : — 

^‘^When  it  appears  that  a party  has  been  before  a Court  of 
competent  jurisdiction,  which  Court  has  committed  him  for  a con- 
tempt or  any  other  cause,  I think  it  is  no  longer  open  to  this  Court 
to  enter  at  all  into  the  subject-matter.  If  we  were  to  do  so,  we 
should  constitute  ourselves  a court  of  error  from  such  other  court. 

. . . The  security  wliich  the  public  has  against  the  impunity 
of  oflenders  is,  that  the  Court  which  tries  must  be  considered 
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competent  to  convict.  We  could  not  interfere  in  this  way  without 
incurring  the  danger  of  setting  at  large  persons  committed  for  the 
worst  offences  ...  A Court  within  the  Queen’s  dominions, 
exercising  public  authority,  must  be  taken  to  be  competent  to  judge 
of  its  own  law  ...  At  all  events^  our  judgment  is  not  to  be 
exercised  by  setting  aside  the  proceedings  of  a competent  court.” 
To  the  same  effect  is  the  decision  of  the  Common  Pleas  in  In  re 
Bunn  (1847),  17  L.J.  C'.P.  97,  where  Chief  Justice  Wilde  says: — 
There  can  be  no  doubt  that  the  prisoner  in  this  case  must 
seek  his  remedy  by  a writ  of  error.  If  the  sentence  be  illegal,  that 
is  the  course  for  him  to  pursue.  If  the  Court  were  to  grant  this 
application,  it  would  follow^  that  by  the  summary  process  of  a 
motion,  which  may  be  entert-ained  by  a single  Judge  at  chambers, 
the  judgment  of  the  superior  courts  might  be  impeached;  and 
thus,  among  other  consequences,  the  remedy  by  writ  of  error^  which 
the  law  provides  . . . would  be  virtually  abrogated.” 

To  the  same  effect  is  the  judgment  of  'Chief  Justice  Robinson 
in  the  case  of  Regina  v.  Crabhe  (1854),  11  U.C.R.  447,  where, 
delivering  the  judgment  of  the  Court,  he  says: — 

^^We  cannot  properly  grant  the  habeas  corpus  to  bring  up  a 
prisoner  who  is  under  sentence  upon  a conviction  for  larceny  at 
the  quarter  sessions;  and  if  we  should  grant  the  writ,  the  sheriff 
or  gaoler  would  do  right  to  return  that  the  prisoner  is  in  his 
custody  in  execution  of  a sentence  upon  conviction  before  the 
quarter  sessions,  and  not  bring  up  the  prisoner.  If  there  has 
been  anything  wrong  in  the  proceedings  below,  still  there  can  be 
no  certiorari  after  judgment ; the  only  course  is  by  writ  of  error.” 
The  law  is  reviewed  with  approval  in  the  very  elaborate  judg- 
ment of  the  Supreme  Court  in  the  case  of  Re  Sproule  (1886),  12 
Can.  S.C.R.  140. 

All  this  establishes  that,  apart  from  statutory  provisions,  where 
any  person  has  been  convicted  by  any  court  of  competent  juris- 
diction, the  common  law  writ  of  habeas  corpus  is  not  a means  by 
which  he  can  obtain  any  relief  from  any  miscarriage  in  the  course 
of  the  proceedings  leading  up  to  his  conviction  and  sentence.  He 
must  rely  upon  such  proceedings  as  were  open  to  him  in  former 
days,  by  way  of  error,  and  in  more  recent  times  by  way  of  appeal. 

The  first  statutory  provisions  which  need  to  be  referred  to  are 
the  two  statutes  of  Charles — that  of  1640,  16  Car  I.  ch.  10,  which, 
after  abolishing  the  Star  Chamber,  by  sec.  8 provides  for  the  issue 
of  a habeas  corpus  where  any  person  is  imprisoned  by  direction  of 
his  Majesty  or  the  Privy  Council  so  as  to  effectuate  the  main  pro- 
visions of  the  Act.  The  second  statute  of  'Cliarles  (1679),  31  Car. 
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II.  ch.  2,  recites  that  there  have  been  in  time  past  great  delays, 
where  the  King’s  subjects  have  been  committed  for  trial  on  criminal 
or  supposed  criminal  matters^  in  yielding  obedience  to  writs  of 
habeas  corpiLS  that  have  been  issued^  and  it  is  now  enacted  (secs.  2 
and  3)  that  wherever  a writ  is  issued  in  such  cases  the  return  shall 
be  made  within  three  days,  unless  the  commitmenLwere  for  treason 
or  felony,  and  to  avoid  any  pretence  of  ignorance  on  the  part  of 
the  sheriff  or  gaoler,  the  writ  shall  be  marked  by  reference  to  the 
statute,  which  shall  be  signed  by  the  Judge. 

Proceedings  may  be  taken  in  vacation  as  well  as  in  term  time. 

This  statute  further  provides  for  a speedy  hearing  of  all  per- 
sons committed  for  trial  for  treason  and  felony,  and  for  their  dis- 
charge if  not  speedily  brought  to  trial. 

Upon  the  return  of  the  habeas  corpus  granted  under  the  Act, 
the  Judge  is  empowered  to  grant  hail  or  to  remand  to  custody  as 
he  may  deem  proper  where  the  prisoner  is  not  already  convicted, 
but  awaiting  trial.  • 

By  the  statute  56  Geo.  III.  ch.  100,  which  is  the  precursor  of 
the  Canadian  and  Ontario  statutes  to  be  mentioned,  it  is  recited 
that  whereas  the  writ  of  habeas  corpus  has  been  found  . . . 

to  be  an  expeditious  and  effectual  method  of  restoring  any  person 
to  his  liberty,  who  has  been  unjustly  deprived  thereof,”  and  that  it 
is  desirable  to  extend  this  remedy  to  cases  to  which  it  is  now  not 
applicable^  it  is  enacted  that  any  person  confined  or  restrained  of 
his  liberty  except  or  otherwise  than  for  some  criminal  or  supposed 
criminal  matter,  and  except  persons  imprisoned  for  debt  under 
civil  process,  may  have  a writ  of  habeas  corpus. 

. In  1866  a statute  of  Canada  (29  & 30  Yict.  ch.  45)  was  passed, 
following  the  English  precedent,  and  this^  being  deemed  to  be  a 
matter  within  the  jurisdiction  of  the  Province,  now  finds  its  place 
in  R.S.O.  1914  as  ch.  84,  and  it  enacts  that  any  person  other 
than  a person  imprisoned  for  debt,  or  by  process  in  any  action,  or 
by  the  judgmenf^,  conviction  or  order  of  the  Supreme  Court,  Court 
of  General  Sessions  of  the  Peace  or  other  Coujrt  of  Recordf"  who  is 
confined  or  restrained  of  his  liberty,  may  have  a writ  of  habeas 
corpus. 

This  statute,  it  will  be  seen  by  this  historical  summary,  gives 
to  a person  who  is  imprisoned  after  conviction  a right  to  a habeas 
corpus  unless  the  case  falls  within  the  exceptions  pointed  out  by 
the  statute,  and  the  question  is  here  narrowed  to  whether  the 
County  Court  Judge’s  Criminal  Court  is  a court  of  record  within 
the  meaning  of  the  statute. 

The  answer  to  the  question  appears,  to  he  simple,  for  by  the 
County  Court  Judges’  Criminal  Courts  Act,  R.S.O.  1914,  ch.  61, 
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the  County  Court  Judge^s  Criminal  Court  is  constituted  a court 
of  record  for  the  trial,  out  of  sessions  and  without  a jury,  of  any 
person  awaiting  trial  upon  offences  triable  under  certain  sec- 
tions of  the  Criminal  Code. 

In  Regina  v.  Powell  (1861),  21  U.C.R.  215,  an  application 
was  made  for  a habeas  corpus  to  bring  up  a prisoner  who  was  tried 
at  the  quarter  sessions  and  directed  to  be  imprisoned  for  two  years 
in  the  common  gaol.  The  objection  was  that  where  imprisonment 
was  directed  for  two  years  or  any  longer  term,  it  should  be  in  the 
provincial  penitentiary.  Chief  Justice  Robinson  refused  the  writ, 
saying  that  the  proper  proceeding  to  reverse  a judgment  of  the 
court  of  quarter  sessions  is  by  writ  of  error,  not  by  summary  inter- 
ference of  this  Court  . . . as  in  cases  of  summary  convictions, 
in  which  no  writ  of  error  will  lie.^^ 

That  decision  was  before  the  statute  of  Canada,  but  is  of 
importance  because  the  objection  is  very  analogous  to  the  objec- 
tion here  taken. 

In  Regina  v.  St.  Denis  (1875),  8 P.R.  16,  Cameron^  J.,  held, 
upon  an  application  to  remove  proceedings  in  the  County  Court 
Judge’s  Criminal  Court,  that  the  Court  was  a court  of  record,  and 
there  was,  therefore,  no  right  to  the  writ. 

In  Regina  v.  Murray  (1897)  , 28  O.R.  549,  note  sibb  fin.,  the 
Court  of  Appeal  held  that  a writ  of  habeas  corpus  could  not  be 
granted  where  a person  was  imprisoned  under  the  sentence  of  the 
County  Court  Judge’s  Criminal  Court,  because  that  Court  was  a 
court  of  record,  and  therefore  the  proceedings  were  reviewahle 
only  under  a writ  of  error,  and  could  not  be  made  the  subject  of 
investigation  under  a writ  of  liaheas  corpus. 

In  Regina  v.  Gibson  (1898),  29  O.R.  660,  an  application  was 
made  for  a writ  of  habeas  corpus  where  the  offence  had  been  tried 
summarily  by  the  Police  Magistrate  upon  the  election  of  the 
prisoner.  Chief  Justice  Armour  held  that  the  statute  afforded 
no  impediment,  for  the  words  a court  of  record  ” were  intended 
to  apply  only  to  superior  courts  or  principal  courts  of  record,  and 
did  not  include  inferior  tribunals,  even  though  the  proceedings 
before  these  inferior  tribunals  were  directed  to  be  recorded.  Upon 
the  return  of  the  writ.  Rose,  J.,  discharged  the  prisoner,  but 
refrained  from  expressing  his  opinion  as  to  the  views  of  Armour, 
C.J.,  when  granting  the  writ. 

The  decision  of  the  Court  of  King’s  Bench  in  Quebec  in  the 
case  of  Rex  v.  Goldberg  (1919),  54  U.L.R.  559,  is  of  great  weight, 
a,nd,  as  I understand  it,  is  entirely  in  accord  with  the  views  that  I 
entertain. 
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Put  shortly,  my  view  is,  that  the  accused  cannot  obtain  the 
writ  by  virtue  of  the  common  law  jurisdiction  of  the  Court  because 
he  is  in  prison  under  a sentence  of  a court  of  criminal  jurisdiction, 
and  that  he  cannot  obtain  a writ  under  the  enlarged  jurisdiction 
conferred  by  the  Ontario  statute,  because  his  imprisonment  is 
under  the  sentence  of  a court  of  record. 

At  one  stage  I was  pressed  by  the  argument  that  a writ  ought 
to  be  granted  where  the  sentence  is  one  beyond  that  authorised 
to  be  made  by  a court  having  limited  jurisdiction,  even  though 
it  is  a criminal  court  or  a court  of  record,  but  this  is  entirely  met 
by  the  decision  in  Regina  v.  Powell  (supra) . 

The  motion  is  therefore  dismissed. 


[APPELLATE  DIVISION.] 

Rex  V.  Aknold. 

Criminal  Law — Gambling  Device — “ Slot  Machine  ” — Criminal  Gode^ 
see.  236  (i)  (d)  (12  d 13  Geo.  Y.  eh.  16,  sec.  11) — ‘'Disposing  of 
Goods  by  a Game  or  Mode  of  Chance  ” — “ Contestant  ” — “ Competi- 
tor!' 

The  defendant  was  convicted  for  that  he  “ did  unlawfully  dispose  of 
goods,  wares  or  merchandise,  by  a game  or  mode  of  chance  or  mixed 
chance  and  skill  in  which  the  contestant  or  competitor  paid  money, 
contrary  to  section  236(1)  (d)  of  the  Criminal  Code:  ” — 

Held  (Riddell,  and  Masten,  JJ.A.,  dissenting),  that  the  defendant  by 
keeping  in  his  shop  and  allowing  to  be  operated  what  is  known  as  a 
“slot  machine,”  which,  when  operated  by  dropping  a coin  into  the 
slot,  automatically  gave  up  candy,  or  checks  which  might  be 
exchanged  for  goods,  was  unlawfully  disposing  of  goods  by  a game 
or  mode  of  chance,  in  which  there  was  a contestant  or  competitor, 
and  was,  therefore,  properly  convicted. 

Hex  V.  O’Meara  (1915),  34  O.L.R.  467,  applied  and  followed. 

Her  Riddell  and  Masten,  JJ.A.: — There  was  no  contestant  or  com- 
petitor, and  so  the  case  did  not  come  within  sec.  236(1)  (d). 

Per  Masten,  J.A.: — Nothing  in  the  nature  of  “goods,  wares,  or  mer- 
chandise ” was  disposed  of  by  chance.  The  checks,  or  brass  tokens, 
did  not  fall  within  the  words  quoted,  and  the  action  of  the  machine 
in  disposing  of  candy  was  constant  and  certain. 

Appeal  by  the  defendant  from  his  conviction  for  an  offence 
against  sec.  236(1)  (d)*  of  the  Criminal  Code,  made  by  the  Judge 

* Section  236(1)  of  the  Code  provides  that  “every  one  is  guilty  of 
an  indictable  offence  and  liable  to  two  years’  imprisonment  and  to  a 
fine  not  exceeding  $2,000  who, — 


“(d)  disposes  of  any  goods,  wares  or  merchandise  by  any  game  or 
mode  of  chance  or  mixed  chance  and  skill  in  which  the  contestant  or 
competitor  pays  money  or  other  valuable  consideration.” 

Paragraph  (d)  was  added  in  1922  by  12  & 13  Geo.  V.  ch.  16,  sec.  11. 
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March  23.  The  appeal  was  heard  by  Latchford^  C.J.,  Rid- 
dell^ Middleton^  Masten^  and  Ordb^  JJ.A. 

B.  H.  Greer ^ K.C.,  and  IP.  K.  Murphy^  for  the  appellant,  argued 
that  operating  the  slot  machine  was  not  a game  or  mode  of 
chance  or  mixed  chance  and  skill,  as  prohibited  by  sec.  236(1)  (d) 
of  the  Code.  Under  that  section  it  is  the  obtaining  of  gocxls  by 
chance  which  is  the  offence.  There  was  no  chance  here.  The 
customer  knew  exactly  what  goods  he  was  to  get.  Each  play  was 
a completed  transaction.  It  should  not  be  assumed  that  a player 
would  keep  on  playing  in  the  hope  of  eventual  gain  in  goods.  The 
brass  tokens  were  not  goods.  Rex  v.  O^Meara  (1915),  34  O.L.R. 
167,  by  which  the  learned  County  Court  Judge  considered  himself 
bound,  was  decided  under  a different  section  of  the  Code^  and  was 
not  applicable. 

A.  W.  Rogers,  for  the  Crown,  contended  that  the  question 
whether  this  merchant  was  disposing  of  goods  by  a mode  of  chance 
was  a question  of  fact.  By  the  operation  of  the  machine  goods  were 
obtained,  and  by  chance,  for  the  tokens  were  obtained  by  chance, 
and  could  be  exchanged  for  goods.  While  each  transaction  was 
separate,  there  was  a lure  to  make  a series  of  plays  on  the  chance 
of  ultimate  gain.  The  O’Meara  case  was  wholly  in  point.  Counsel 
referred  also  to  Regina  v.  Jamieson  (1884),,  7 O.R.  149;  Rex  v. 
Stubbs  (1915),  24  Can.  Crim.  Cas.  60,  303;  Rex  v.  Langlois 
(1914),  23  Can.  Crim.  Cas.  43;  Bareliam  v.  The  King  (1916), 
26  Can.  Crim.  Cas.  211;  Rex  v.  Gerasse  (1916),  26  Can.  Crim. 
Cas.  246;  Rex  v.  Elasz  (1926),  45  Can.  Crim.  Cas.  257;  Rex  v. 
Smith  (1916),  26  Can.  Crim.  Cas.  398. 

May  20.  Latchford,  C.J.  : — This  appeal  is  from  the  convic- 
tion of  Jacob  V.  Arnold,  a tobacconist  at  Kitchener,  by  the  Judge 
of  the  County  Court  of  the  County  of  Waterloo,  upon  an  informa- 
tion charging  that  Arnold,  on  the  18th  day  of  January,  1926,  at 
the  city  of  Kitchener,  did  unlawfully  dispose  of  goods,  wares  or 
merchandise,  by  a game  or  mode  of  chance  ...  in  which  the 
contestant  or  competitor  paid  money,  contrary  to  sec.  236(1)  (J)  of 
the  Criminal  Code.”  Arnold  elected  to  be  tried  summarily  and 


of  the  County  Court  of  the  County  of  Waterloo  in  his  Criminal 
Court.  The  charge  was  that  the  defendant  did  unlawfully  dispose 
of  goods,  wares,  or  merchandise,  by  a game  or  mode  of  chance  in 
which  the  contestant  or  competitor  paid  money.  The  “ game  ” 
was  played  by  dropping  coins  into  what  was  called  a “slot  machine,” 
which  the  defendant  had  placed  in  his  shop.  The  County  Court 
Judge’s  reasons  for  convicting  are  noted  in  31  O.W.N.  226. 
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on  arraignment  pleaded  ‘^not  guilty.^’  After  several  enlarge- 
ments, the  case  oame  on  for  trial  on  the  29th  November,  1926. 
Judgment  was  reserved  until  the  15th  Januar}^^  1927,  when  the 
accused  was  declared  guilty  as  charged. 

The  learned  Judge  considered  himself  bound  by  Bex  v.  O'Meara,, 
34  O.L.R.  467,  a judgment  of  the  Oourt  of  Appeal  on  a case  stated 
after  conviction  of  the  defendant  under  sec.  228  of  the  Code  for 
keeping  ‘ha  disorderly  house,  that  is  to  say,  a common  gaming 
house. The  Court  considered  that  O’Meara  was  properly  con- 
victed^ inasmuch  as  he  kept  in  his  shop  what  is  known  as  a slot 
machine  called  a “Mills  Counter  O.K.  Vendor,”  and  that,  as  that 
machine  was  a means  or  contrivance  for  unlawfully  gaming,  the 
shop  was  primd  facie,  by  sec.  986  of  the  Code,  a common  gaming 
house  as  defined  by  sec.  226. 

I The  Mills  machine  is  clearly  and  fully  described  in  the  judg- 
ment of  the  Court.  The  machine  kept  by  the  appellant  is  in  no 
way  distinguishable,  and  I adopt  as  applicable  to  it  the  description 
•of  the  Mills  machine  contained  in  the  O'Meara  case.  A depositor 
in  the  Mills  machine  was  considered  to  have  taken  part  in  a game 
of  chance.  Had  Arnold  been  prosecuted  for  keeping  a disorderly 
house  (sec.  228,  reinforced  as  it  is  by  sec.  986  and  sec.  226),  I'le 
evidence  would  have  warranted  a conviction. 

On  this  appeal,  as  in  the  O'Meara  case,  .the  contention  was  put 
forward  that  the  machine  involved  no  element  of  'Chance,  as  each 
play  was  a completed  transaction  and  was  followed  by  a disclosure 
of  precisely  what  the  player  was  to  receive  in  goods  or  checks  ex- 
changeable for  goods,  or  merely  nothing  but  candy,  for  his  next 
nickel  coin.  There  was,  it  was  urged,  no  ground  for  assuming 
that  the  player  would  play  a second  or  third  time  to  avail  himself 
of  the  opportunity  of  obtaining  checks  of  greater  value  in  exchange 
for  goods  than  the  amount  he  paid  into  the  machine. 

In  the  well  reasoned  judgment  in  Rex  v.  O'Meara  the  Court 
pointed  out  how  groundless  were  such  contentions.  The  report 
is  readily  available  and  need  not  be  more  than  mentioned  here. 

Almost  identical  are  the  reasons  given  in  a similar  case — State 
V.  Googin  (1918),  117  Maine  102,  by  'Spear,  J.,  in  writing  the 
judgment  of  a Court  consisting  of  'Cornish,  C.J.,  Spear,  King, 
Bird,  and  Hanson,  JJ.  Adverting  to  an  argument  similar  to  that 
addressed  to  this  Court,  he  said  (pp.  105  and  106)  ; — 

“Tlie  fallacy  of  this  contention  is  found  in  the  assumption 
that  the  machine  deals  with  the  individual,  whereas  by  its  method 
of  operation,  of  necessity,  it  deals  with  the  public.  It  is  an  auto- 
matic device,  the  operation  of  which  is  planned  in  every  detail 
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before  it  is  put  in  use.  It  is  then  placed  in  public  places^  to  be 
automatically  worked.  It  is  the  dumb  agent  of  its  owner,  inviting 
the  public  to  operate  it,  as  often,  and  as  many  times^  as  any  one 
of  the  public  may  please.  We  find  no  limitation  upon  the  right 
of  the  same  person  to  operate  over  and  over  again.  It  is  un- 
doubtedly this  unlimited  right  that  allures  the  patronage  that 
makes  the  operation  of  the  machine  profitable.  If  the  player  does 
not  win  the  first  time,  he  knows  he  can  repeat  till  he  does  win. 
It  is,  therefore,  quite  apparent  that  it  is  the  prize,  and  not  the 
gum,  that  invites  the  public.  Accordingly,  while  each  play  is  a 
completed  act  it  may  be  only  preliminary  to  the  future  play,  by  the 
same  person,  which  will  bring  forth  the  coveted  prize,  the  chance 
in  this  operation  being,  not  in  the  visible  play,  which  may  shew 
only  a package  of  gum,  but  in  the  invisible  play  by  which  the 
machine  may  turn  up  a visible  prize  to  be  captured  on  the  next 
play.  If  a play  turns  up  no  premium,  neither  party  loses.  If  it 
does  turn  up  a premium,  then  the  machine  loses  on  that  particular 
play. 

But  it  is  said  there  is  no  loss  to  the  machine  in  the  end,  and 
consequently  no  chance,  because  the  machine  has  calculated  the 
profits  and  losses  beforehand  and  set  apart  a certain  part  of  the 
profits  to  be  allowed  its  customers.  True,  hut  not  to  all  customers 
alike.  Some  get  something;  some  get  nothing;  some  more;  some 
less.  In  this  lies  the  test  of  what  this  device  means,  and  the 
theory  upon  which  it  is  conceived  and  worked,  namely,  to  induce 
customers  to  play  the  machine  with  the  expectation  of  getting 
something  for  nothing — it  matters  not  what  customer  is  successful 
— as  it  is  perfectly  obvious  that  one  part  of  the  public  pays,  in 
money,  for  what  another  part  of  the  public  gets,  in  prizes.  In 
other  words,  this  machine  is  a device  designed  to  play  one  part  of 
the  public  against  another  part  of  the  public,  for  the  purpose  of 
inducing  the  whole  public  to  take  the  chance  of  gain,  which  in 
the  end  results  in  producing  to  its  owner  the  predetermined  pro- 
fits.’^ 

It  is,  of  course,  not  the  machine  which  deals  with  the  indi- 
vidual or  the  public,  or  which  gains  or  loses,  but  its  owner  or 
keeper. 

Another  aspect  of  the  case  may  be  thus  presented: — The  ulti- 
mate chance  or  uncertainty  of  the  risk  constitutes  an  allurement 
to  continue  to  play  the  machine.  If  the  player  did  not  expect  to 
get  more  for  his  nickels  from  the  keeper  of  the  machine  by  the 
means  which  it  seemed  to  afford  than  he  could  obtain  from  him 
by  purchase  he  would  not  use  the  machine  at  all.  The  bait  is  the 
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hope  springing  eternal  in  the  human  breast  that  he  will^  sooner 
or  later  though  not  immediately,  receive  from  the  keeper  of  the 
machine  more  than  he  has  paid  him  through  its  means.  He  may 
know  indeed  what  his  second  play  will  produce,  but  the  result  of 
his  third  or  subsequent  plays  is  unknown  to  him.  Should  his 
expectation  be  realised,  the  keeper  of  the  machine  loses  on  that 
series  of  operations^  while^  should  his  hope  be  vain,  the  keeper 
wins.  That  this  latter  result  must  often  occur  was  evident  when 
the  machine  was  operated  in  court  by  counsel  for  the  appellant, 
and  the  word  appeared  much  more  frequently  than  a 

number  as  the  result  that  would  follow  the  next  operation.  The 
player  of  the  machine  in  court  was  obviously  unlucky,  as  he  was 
constrained  to  admit. 


Applying  the  reasoning  in  Rex  v.  O'Meara  to  the  present  case, 
as  I think  it  is  proper  to  do^  it  follows  that  Arnold  was  disposing 
of  goods  by  a game  or  mode  of  chance.  That  conclusion,  how- 
ever, is  not  sufficient  to  warrant  a conviction  under  sec.  236(1)  {d), 
unless  the  person  actuating  the  machine,  the  player,  falls  within 
one  of  the  terms  contestant  or  competitor  found  in  sec. 
236(1)  {d).  This  point  was  not  mentioned  on  the  argument  of  the 
appeal,  nor  was  it  considered  in  the  only  case  under  sec.  236(1)  {d) 
which  was  cited — Rex  v.  Blade  (1924),  Q.R.  62  S.C.  401,  a de- 
cision of  a Judge  of  first  instance  which  dismissed  the  charge  on 
the  ground,  and  the  sole  ground,  that  the  operation  of  the  machine 
kept  by  Black,  which  in  all  material  respects  was  identical  with 
those  kept  by  O’Meara  and  Arnold,  did  not  constitute  a game  of 

chance.  The  O'Meara  case  was  overlooked,  and  the  report  of  the 

case  relied  on  by  the  learned  Judgre,  Greenberg  v.  City  of  New 
York,  is  not  cited.  As,  however,  the  latter  decision  is  that  of  a 
single  Judge,  I have  not  taken  the  trouble  to  look  for  it.  As  far  as 
the  case  goes,  it  is  in  conflict  with  the  decision  of  our  own  Court  of 
Appeal  in  the  O'Meara  case  and  may  be  disregarded. 

The  point  raised  after  the  argument  is  that  the  words  con- 
testant” and  competitor  ” in  sec.  236(1)  (J)  are  words  which 

necessarily  imply  a contest  or  competition,  and  therefore  an  oppon- 
ent of  the  player — a contest  or  competition  between  the  player  and 
some  other  person. 

In  my  opinion,  a contest  or  competition  may  exist,  not  perhaps 
strictly  speaking  between  a man  and  a machine,  but  through  the 
medium  of  a machine  between  two  persons  opposed  in  interest. 
In  such  a case  the  opponents  are,  I think,  as  much  contestants  or 
competitors  as  if  they  were  trying  to  settle  a dispute  regarding 
their  respective  traction  powers  by  pulling  against  each  other  at 
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the  ends  of  a rope — the  rope  like  the  machine  being  simply  the 
means  of  determining  which  would  lose  in  the  contest  or  com- 
petition. 

At  Monaco,  for  instance,  while  the  contest  appears  to  be  be- 
tween the  players  at  roulette  and  the  wheel,  it  is  in  fact  between 
each  player  and  the  proprietor  of  the  Casino,  in  whose  favour 
always  run  the  odds. 

When,  if  ever,  the  player  of  the  Arnold  machine  won  more 
than  he  lost,  the  loss  would  obviously  be  borne,  not  by  the  machine, 
but  by  the  proprietor  or  keeper  who  provided  it.  There  was  thus 
through  the  machine,  but  through  it  only  as  a means,  a very  real 
contest  or  competition  between  the  player  and  the  appellant,  who 
was  in  my  opinion  properly  found  guilty  of  disposing  of  goods 
by  a mode  of  chance,  in  which  the  contestant  or  competitor  paid 
money  or  other  valuable  consideration. 

I therefore  think  that  the  appeal  should  be  dismissed. 

Middleton,  J.A.,  agreed  with  Latchford,  C.J. 

Cede,  J.A.  : — Section  236  of  the  'Criminal  Code,  as  it  stood 
prior  to  the  legislation  of  1922,  dealt  only  with  the  promotion  of 
lottery  schemes,  by  prohibiting  their  advertisement  (para  a),  the 
sale  etc.  of  tickets  etc.  (para  h),  and  their  conduct  (para  c). 
The  sale  or  disposal  of  the  goods  by  any  such  scheme  was  not  made 
an  indictable  offence,  though  subsec.  3 declared  that  every  such 
sale  was  void. 

In  1922  (12  & 13  Geo.  V.  ch.  16,  sec.  11)  para,  {d),  under 
which  the  present  conviction  is  made,  was  added.  It  is  clear  to 
me  that  when  the  accused  gave  tobacco  and  cigars  to  the  constable 
in  exchange  for  the  metal  checks  taken  from  the  machine,  each 
having  a purchasing  power  for  any  goods  bought  from  the  accused 
for  five  cents,  he  was  disposing  of  goods  by  a mode  of  chance. 

The  point  made  on  the  argument  that,  as  before  each  deposit 
of  a nickel  in  the  slot  was  made  the  depositor  knew  exactly  what, 
if  any,  metal  checks  he  would  get  for  the  nickel  in  addition  to  the 
package,  of  mints,  each  transaction  must  be  regarded  as  completely 
separated  and  distinct  from  those  preceding  it,  is,  in  my  judgment, 
fallacious.  It  is  quite  true  of  course  that,  having  first  paid  five  cents 
for  a package  of  mints  with  full  knowledge  that  he  would  get 
no  more  for  his  money  than  that  one  package,  the  depositor  was 
fully  aware  that  it  would  require  tlie  deposit  of  another  n'ckel 
to  enable  him  to  take  advantage  of  his  luck  if  the  dial  or  indicator 
should  shew  that  tlie  deposit  of  the  second  nickel  would  enable 
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him  to  get  one  or  more  checks  with  a purchasing  power  of  five 
cents  each^  and  was  under  no  compulsion  to  deposit  the  further 
nickel.  But^  having  regard  to  the  nature  of  the  machine,  I can 
see  no  reason  for  dissociating  one  transaction  from  another,  merely 
because  it  might  require  the  payment  of  one  or  more  additional 
nickels  ^*^to  go  on  with  the  game.’’ 

The  deposit  of  the  first  nickel  (assuming  the  dial  then  shewed 
a zero)  may  be  regarded  as  in  reality  an  entrance  fee.  I can  see  no 
difference  between  the  deposit  of  a nickel  for  a package  of  mints, 
which  may  luckily  result  in  entitling  the  depositor  by  depositing 
another  nickel  to  get  something,  up  to  one  dollar’s  worth  of  goods, 
for  nothing,  and  the  charging  of  an  entrance  fee  of  one  nickel  in 
return  for  which  the  entrant  receives  a package  of  mints  which  when 
opened  is  found  to  contain  either  a blank  or  a ticket  entitling  him 
upon  paying  another  nickel  to  get  another  package  of  mints  and 
goods  worth  from  5 cents  to  $1.  It  is  true  that  it  requires  another 
exercise  of  will  to  pay  the  second  nickel,  but  surely  any  such  scheme 
as  I have  indicated  would  be  a species  of  lottery. 

What  has  given  me  some  difficulty  has  been  the  question  whether 
or  not  one  who  tries  his  luck  with  a machine  like  this  is  a ‘^^contest- 
ant” or  a ‘^‘’competitor”  within  the  meaning  of  those  words  as  used  in 
para.  (d).  While  the  primary  meaning  of  each  word  suggests 
a contest  or  competition  for  something  in  which  one  or  more 
persons  win  and  others  lose,  I think  that,  having  regard  to  the 
collocation  of  the  paragraphs  in  sec.  236,  the  words  may  be  fairly 
construed  to  include  a person  striving  to  win  something  by  a mode 
of  chance  though  there  may  be  no  other  person  contesting  or 
competing  with  him.  ^‘^To  contest”  includes  the  meaning  “to 
strive,”  and  the  word  contestant^  is,  I think,  used  in  that  sense 
rather  than  with  its  primary  and  narrower  meaning. 

The  appeal  ought  to  be  dismissed. 


Eiddell^  J.A. : — The  defendant  is  a tobacconist  in  Kitchener, 
he  also  sells  “Jennings  Mints;”  the  company  which  sells  him 
mints  also  supplies  a machine,  the  Mills  Counter  O.K.  Vendor. 
This  machine  contains  mints;  when  a Canadian  5-cent  piece  is 
placed  in  it  and  a lever  worked,  a package  of  mints  comes  out, 
alone  or  accompanied  by  two  or  more  “checks” — ^^small  metal 
perforated  discs.  Each  check  may  be  used  instead  of  the  coin  to 
work  the  machine,  with  the  result  that,  while  no  mints  are  de- 
lievered,  the  same  number  of  checks,  if  any,  will  come  out  as  though 
the  coin  had  been  employed. 

A check  is  accepted  by  the  dealer  in  payment  of  his  wares  to 
the  amount  of  5 cents. 
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In  the  front  of  the  ''  Vendor  ’’  is  a small  window,  an  indicator  App.  Div. 
in  which  shews  whether  any  checks,  and  if  any  how  many,  will  he  1927. 

delivered  at  the  turn — by  the  word  ^^No’’  if  none,  or  2,  4,  6,  8,  - — 

etc.,  if  so  many.  t-. 

This  is  changed  each  time  the  Vendor’^  is  worked  (although 
^‘^No*^  or  a number  may  be  repeated)  and  by  the  operation  of  the  Riddell,  J.A. 
machine.  No  doubt  the  new  indicator  is  fixedly  determined  by 
the  machinery  of  the  Vendor  but  quoad  the  purchaser  the 
change  is  mere  chance,  in  no  way  depending  on  the  volition  of  the 
storekeeper  or  the  purchaser. 

A policeman  went  in  ^To  play  the  slot  machine  no  one  else 
being  present;  the  indicator  stood  at  No;  he  drew  a package  of 
mints;  the  indicator  changed  to  12,  and  next  time  he  had  a pack- 
age of  checks,  some  of  which  he  used  for  buying  tobacco  and  cigars 

Arnold  was  charged  before  the  County  Court  Judge’s  Criminal 
Court,  his  Honour  Judge  Hearn,  under  sec.  236  (1)  {d)  of  the  Crim- 
inal Code;  that  learned  Judge  in  a carefully  considered  judgment 
came  to  the  conclusion  that  the  case  came  within  that  section,  and 
convicted  the  accused,  who  now  appeals. 

The  Code,  sec.  236(1)  makes  it  an  otfence  to  d'spose  of 
any  goods,  wares  or  merchandise,  by  any  game  or  mode  of  chance 
or  mixed  chance  and  skill  in  which  the  contestant  or  competitor 
pays  money  or  other  valuable  consideration”  (12  & 13‘  Geo.  V. 
ch.  16,  sec.  11  (Horn.) ),  and  the  defendant  is  not  saved  by  15  & 16 
Geo.  V.  ch.  38,  sec.  4 (Horn.)  The  learned  County  Court  Judge 
has  by  inadvertence  copied  sec.  236(1)  (c)^  which  may  account  for 
what  I think  an  erroneous  judgment. 

It  seems  to  me  that  this  appeal  must  succeed  upon  a ground 
not  so  much  as  suggested  in  argument  or  judgment.  The  sub- 
section covers  only  cases  in  which  there  is  a contestant  or  com- 
petitor. There  was  no  contestant  or  competitor  here — no  contest, 
no  competition.  Whatever  might  have  been  the  result  had  the 
prosecution  been  under  some  other  section  or  subsection,  we  need 
not  inquire.  I hope,  however,  that  Bex  Y.  O’Meara  may  be  con- 
sidered by  a higher  court. 

I do  not  think  it  necessary  to  discuss  the  cases  upon  other 
parts  of  the  Code.  I have  read  all  those  cited,  e.g.,  Bex  v.  O’Meara, 

34  O.L.R.  467;  Bex  v.  Stubbs,  24  Can.  Crim.  Cas.  60,  303  ; Bex  v. 

Langlois,  23  Can.  Crim.  Cas.  43  ; Bareliam  v.  The  King,  26  Gan. 

Crim.  Cas.  211;  Bex  y.  Smith,  26  Can.  Crim.  Gas.  398;  Bex  y. 

Gerasse,  26  Gan.  Grim.  Gas.  246;  Bex  y.  Elasz,  45  Gan.  Grim. 

Gas.  257;  Bex  v.  Blade,  Q.R.  62  S.C.  401 — the  last  is  the  only  case 
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under  sec.  236(l){d)^  and  holds  that  such  a transaction  is  not 
within  the  subsection. 

I think  the  appeal  must  succeed. 


Hasten^  J.A.  : — The  defendant  is  convicted  for  that  he  did 
Ridden,  J.A.  unlawfully  dispose  of  goods,  wares  or  merchandise,  by  a game  or 
mode  of  chance  or  mixed  chance  and  skill  in  which  the  contestant 
or  competitor  paid  money,  contrary  to  section  2'36(l)(^f)  of  the 
Criminal  Code.” 


I would  allow  this  appeal  both  on  the  ground  stated  by  my 
brother  Riddell  in  his  reasons,  and  also  because  I think  that  no 
goods,  wares  or  merchandise,  were  disposed  of  by  chance. 

The  case  of  Rex  v.  O'Meara,  34  O.L.R.  467,  determined 
that  a place  where  a machine  of  this  character  is  operated  is  a com- 
mon gaming  house,  and  the  necessary  implication  follows  that  this 
nickel-in-the-slot  machine  is  a gaming  device.  If  I may  respect- 
fully say  so,  I concur  in  that  decision  and  give  full  adherence 
to  the  reasoning  on  which  it  is  founded.  But,  though  the  machine 
in  question  is  a gaming  device  and  its  operation  is  gambling,  it 
does  not,  in  my  opinion,  follow  that  there  was  here  a contest  or 
a competition. 


It  is  true  that  in  an  indirect  sense  there  is  a sort  of  contest 
between  the  player  and  the  proprietor,  but  in  my  view  that  is  not 
the  plain,  ordinary  meaning  of  the  word  ^^contest”  as  used  in  sec. 
236  (1)  {d),  and  I think  the  word  is  to  be  interpreted  according 
to  its  usual  and  accepted  signification. 

Neither  does  it  follow  from  the  O'Meara  case  that  the  present 
appellant  was  guilty  under  sec.  236(1)  (c?)  of  disposing  of 
goods,  wares  or  merchandise,  by  a game  or  mode  of  chance.  The 
only  goods,  wares  or  merchandise,  disposed  of  directly  by  the 
machine  are  packages  of  mints.  But  these  are  not  disposed  of 
by  any  game  or  mode  of  chance.  If  a nickel  is  inserted  in  the 
slot,  a package  of  candy  is  received.  If  a brass  token  is  put 
in  there,  no  candy  appears.  Therefore,  as  to  the  mint,  the  result 
is  certain — there  is  no  chance.  That  which  by  means  of  this 
machine  is  disposed  of  by  chance  is  an  ^^opportunity”  or  ^^privilege” 
— not  goods,  wares  and  merchandise. 


I mean  the  opportunity  or  privilege  to  play  the  machine  again 
for  candy,  plus  the  number  of  tokens  appearing  in  the  indicator. 

But  such  right,  opportunity,  or  privilege  (viz.  of  playing 
again  and  securing  the  tokens  indicated)  is  not  ^^goods,  wares 
or  merchandise.” 
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The  disposal  by  chance  is  finished  and  all  uncertainty  is  elimi-  App.  I>iv. 
nated  when  the  lever  has  been  pulled  and  the  notice  or  legend  1927. 

appears  on  the  indicator^  shewing  the  number  of  tokens  which  

the  player  has  the  privilege  of  acquiring  if  he  makes  a new  deposit. 

As  soon  as  that  notice  appears,  the  game  of  chance  is  finished  Arnold. 
and  complete,  and  no  goods,  ivares  or  merchandise,  have  been  dis-  Masten,  J.A. 
posed  of,  only  an  opportunity  to  make  a fresh  deposit  and  secure 
certain  known  results. 

Not  only  so  but  between  the  act  of  gaming  which  has  now 
been  concluded  and  the  subsequent  proceedings,  there  necessarily 
intervenes  a new  determination  of  the  will  of  the  player — first, 
to  contribute  a further  deposit,  and,  second,  to  convert  the  tokens 
to  be  received  by  him  into  tobacco  or  other  merchandise.  When, 
as  a result  of  his  gambling,  the  player  has  acquired  the  right  or 
opportunity  of  getting  candy  and  tokens  on  the  next  deposit,  he 
may  or  may  not  think  it  worth  while  to  deposit  another  nickel.  He 
may  stop  or  go  on.  Assuming  that  he  goes  on  and  secures  two 
or  more  tokens,  he  may  or  may  not  conclude  to  convert  them  into 
tobacco,  or  he  may  keep  them  to  use  as  evidence  (as  the  witness 
Clark  did  in  the  present  case)  or  he  may  use  them  to  deposit  in 
the  machine  by  way  of  playing  for  a higher  stake. 

These  subsequent  acts  of  the  will  of  the  player  necessarily 
intervene  between  the  disposition  by  chance  in  his  favour  of  the 
opportunity  and  the  securing  by  him  of  any  goods,  wares  or 
merchandise. 

It  is  true  that  in  this  case  the  witness  Clark  did  exchange  some 
tokens  for  tobacco,  though  whether  they  were  the  tokens  secured 
by  him  from  the  defendant’s  machine  is  not  certain,  but  he  might 
have  kept  them  all  for  evidence,  or  he  might  have  taken  them 
home  for  the  children  to  play  with,  and  they  might  never  have 
been  converted  into  goods. 

I am  therefore  of  opinion  that,  while  the  machine  is  a gaming 
device  and  its  operation  is  gambling,  the  defendant  was  not  guilty 
of  disposing  of  goods,  wares  -or  merchandise,  by  a game  or  mode 
of  chance. 

For  these  reasons  I think  the  appeal  should  be  allowed  and 
the  conviction  quashed. 

Appeal  dismissed  (Riddell  and  Hasten-,  JJ.A.,  dissenting.) 
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Boys  v.  Star  Printing  and  Publishing  Co. 

LU)el — Pleading — Fair  Comment — Truth  of  Facts  upon  which  Comment 

Based — Evidence  of — Admissibility — Absence  of  Plea  of  Justifica- 
tion— Julge's  Charge — Misdirection — New  Trial. 

In  an  action  for  libel,  under  the  plea  of  fair  comment  (sometimes 
called  the  “rolled  up  plea”),  the  defendant  has  the  right,  without 
pleading  justification,  to  adduce  evidence  to  establish  the  truth  of 
allegations  of  fact  upon  which  comment  is  based,  as  distinguished 
from  comment  itself. 

Review  of  the  authorities. 

Augustine  Automatic  Rotary  Engine  Co.  v.  Saturday  Night  Ltd.  (1916- 
17),  36  O.L.R.  551,  38  O.L.R.  619,  and  Sutherland  v.  Stopes,  [1925] 
A.C.  47,  specially  referred  to. 

Leech  v.  Leader  Publishing  Co.  Ltd.,  [1926]  2 D.L.R.  28,  considered. 

In  an  action  by  a barrister  and  solicitor,  who  was  also  a member  of 
the  Canadian  House  of  Commons,  against  the  proprietors  and  editor 
of  a newspaper,  for  libel  contained  in  the  newspaper,  the  trial  Judge 
charged  the  jury  that  as  a matter  of  law,  even  if  the  facts  alleged 
were  untrue,  a plea  of  fair  comment  could  avail  the  defendants:  — 
Held,  misdirection;  and  a verdict  for  the  defendants  was  set  aside  and 
a new  trial  ordered. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Fisher,  J., 
upon  the  verdict  of  a jury,  after  a trial  at  Barrie,  dismissing  an 
action  for  libel. 

The  pleadings  are  set  out  infra. 

May  4 and  5.  The  appeal  was  heard  by  Latchford,  C.J., 
Riddell,  Middleton^  Masten,  and  Orde,  JJ.A. 

I.  F.  Hellmutli,  K.C.,  for  the  appellant,  argued  that  the  defend- 
ants, not  having  pleaded  justification,  had  no  right  to  give  evi- 
dence of  the  truth  of  the  statements  of  fact  contained  in  the  article : 
Leech  v.  Leader  Publishing  Co.  Lid.,  [1926]  2 D.L.R.  28.  The 
(■harge  to  the  jury  was  erroneous  in  that  the  learned  trial  Judge 
failed  to  distinguish  between  and  instruct  the  jury  as  to  the  plea 
of  fair  comment  or  what  is  generally  known  as  the  rolled  up 
plea  and  the  law  applicable  to  a plea  of  justification:  Sutherland 
V.  Slopes,  [1925]  A.C.  47;  Wills  v.  Ca/rman  (1889),  17  O.R.  223; 
Tjumsden  v.  Spectator  Printing  Co.  (1913),  29  O.L.R.  293;  Sydney 
Post  Publishing  Co.  v.  Kendall  (1910),  43  Can.  S.C.R.  461.*  The 
learned  trial  Judge  also  erred  in  telling  the  jury  that  even  if  the 
words  complained  of,  though  libellous,  were  not  true,  the  defend- 
ants could  nevertheless  succeed  on  the  plea  of  fair  comment:  Gatley 
on  Libel  and  Slander,  p.  15'9,  note  20,  and  cases  there  cited.  The 
charge  was  also  erroneous  in  that  the  jury  were  instructed  therein 
that  iho  article  complained  of  was  privileged. 
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D.  L.  McCarthy,  K.C.,  and  S.  A.  Hayden,  for  the  defendants, 
respondents,  contended  that  on  the  whole  the  charge  of  the  learned 
trial  Judge  was  a fair  and  impartial  presentation  of  the  facts,  and 
that,  although  the  trial  Judge  did  at  one  time  tell  the  jury  that 
justification  was  pleaded,  he  subsequently  corrected  this,  and  in 
any  event  this  would  not  prejudice  the  appellant  at  the  trial;  and, 
although  the  trial  Judge  also  at  one  time  told  the  jury  that  on  a 
plea  of  fair  comment  the  defendant  did  not  have  to  prove  the  truth 
of  the  facts^  he  subsequently  corrected  this,  on  request  of  the 
appellant’s  counsel.  No  criminal  proceedings  were  taken  against 
one  Waisberg,  who  was  a client  of  the  appellant,  and  who  had 
attempted  to  bribe  a Customs  officer.  There  was  no  dispute  as  to 
that,  and  the  only  question  was,  whether  the  actions  and  conduct 
of  the  appellant,  as  a member  of  the  House  of  Commons,  had  pre- 
vented proceedings  being  taken.  This  was  all  submitted  to  the 
jury,  and  their  findings  should  not  be  disturbed.  The  respond- 
ents proved  that  no  proceedings  had  been  taken  against  Waisberg, 
and  the  inference  to  be  drawn  from  this  fact  was  a matter  entirely 
for  the  jury;  but  the  question  whether  the  appellant  committed  a 
breach  of  the  Senate  and  House  of  Commons  Act  was  a matter 
which  should  be  determined  by  an  appellate  court  before  a new 
trial  could  be  directed. 

Hellmuth,  K.C.,  in  reply,  referred  to  Madaren  and  Sons  v. 
Davis  (1890),  6 Times  L.E.  372;  Wilson  v.  London  Free  Press 
Printing  Co.  (1918),  44  O.L.E.  12;  Brown  v.  Moyer  (1893),  20 
A.E.  509. 
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May  20.  The  judgment  of  the  Court  was  read  by  Eiddell, 
J.A. : — This  is  an  action  of  libel,  tried  at  Barrie,  before  Mr.  Justice 
Fisher  and  a jury,  resulting  in  a verdict  for  the  defendants. 

The  plaintiff  now  appeals. 

So  much  was  on  the  argument  of  the  appeal  made  of  the  plead- 
ings that  it  seems  proper  to  set  them  out  more  particularly  than  in 
most  cases;  and  it  may  be  said  with  confidence  that  more  depends 
as  a rule  on  the  pleadings  in  actions  of  defamation  than  in  other 
cases — see,  e.g.,  C.  v.  D.  (1924),  56  O.L.E.  209,  at  p.  210. 

The  statement  of  claim,  after  stating  that  the  plaintiff  is  a 
solicitor  and  the  defendants,  newspaper  publishers  and  editor 
respectively,  goes  on  to  say  that  on  the  7th  September,  1926,  the 
defendants  falsely  and  maliciously  printed  and  published  of  the 
plaintiff  the  words  following : — 

Mr.  Boys’  Idea  of  Childlikeness. 

As  a member  of  parliament  Mr.  W.  A.  Boys  of  North  Sinicoe 
was  under  a solemn  obligation  to  maintain  tlie  integrity  of  the 

39—60  o.L.R. 
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public  services.  Yet  he  prevented  the  criminal  prosecution  of 
Daivey  Waisberg,  who  twice  offered  bribes  to  the  customs  examiner 
in  Barrie,  and  he  rescued  from  confiscation  $1,600  worth  of  silk 
that  Waisberg  had  tried  to  smuggle  into  the  country.  The  only 
penalty  imposed  on  Waisberg  was  the  payment  of  double  duty. 

The  sworn  evidence  given  during  the  smuggling  inquiry 
shewed  that  Waisberg  proposed  to  Kendall,  the  customs  examiner, 
that  he  should  receive  $2,500  per  year  for  passing  free  of  duty  one 
trunkful  of  silk  every  week.  He  reminded  Kendall  that  he  had  a 
lot  of  sickness  in  the  home,  and  that  it  was  easy  money  and  a 
regular  thing  that  was  being  offered.  He  also  suggested  that 
everybody  else  was  doing  it.  When  Kendall  asked  him  if  he  was 
not  afraid  to  make  such  a proposal,  he  said  Kendall  was  a white 
man  and  would  not  give  him  away.  And  when  Kendall  referred 
to  his  oath  of  office  Waisberg  said,  ^ Oaths  are  nothing.  You  need 
the  money.  It  is  easy  for  you  and  it  is  easy  for  me.^  Wlien 
Kendall  seized  the  goods,  Waisberg  laughed  at  him  and  said  he 
vvmuld  consult  his  solicitor,  Mr.  Boys. 

^^Most  people  will  agree  that  Waisberg  shewed  cunning  in  his 
efforts  to  corrupt  the  customs  officer.  But  Mr.  Boys  thought 
otherwise.  He  told  the  investigating  committee  at  Ottawa  that 
Mr.  Waisberg^s  efforts  were  ‘’  crude  and  childlike.’  But  he  never 
imagined  that  Waisberg  was  innocent.  If  he  had,  he  might  have 
been  justified  in  using  his  influence  as  a member  and  his  ability  as 
a lawyer  to  get  justice  for  his  client.  But  on  oath  Mr.  Boys  said, 
‘ I told  Mr.  Bureau  that  I knew  Kendall  and  that  I personally 
believed  Mr.  Kendall  as  against  Waisberg.  I may  say  to  you  that 
Waisberg  denied  it  to  me  but  I admitted  to  Mr.  Bureau  that  Ken- 
dall was  telling  the  truth  and  that  is  my  opinion.’ 

“ So  in  spite  of  Mr.  Boys’  belief  that  Waisberg  had  attempted 
bribery,  he  used  all  his  influence  week  in  and  week  out  for  months 
and  for  almost  two  years  to  save  Waisberg  from  criminal  prosecu- 
tion, and  finally  succeeded.  And,  in  aggravation  of  his  conduct, 
he  took  a lawyer’s  fees  for  doing  it  and  insists  that  he  has  ‘noth- 
ing to  regret.’ 

“The  electors  of  North  Simcoe  cannot  help  IMr.  Boys  looking 
so  lightly  on  Waisberg’s  conduct  and  on  his  own  connection  with 
the  case.  But  they  can  register  their  own  disapproval  at  the  polls 
in  a way  that  will  cause  Mr.  Boys  to  revise  his  judgment  and  that 
will  be  a warning  to  other  lawyer-members  who  might  otherwise 
follow  in  Mr.  Boys’  footsteps.” 

Then  follows  para.  .3,  the  statement  that  a retraction  was  asked; 
and  para.  4: — 
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4.  Instead  of  retracting-  the  statement  ....  the 
defendants  ....  published  a further  attack  upon  the  plain- 
tiff ....  10th  of  September,  1926,  as  follows: — 

^WV.  A.  Boys,  K.C.,  Writes  The  Star 
In  the  adjoining  column  is  a letter  from  Mr.  W.  A.  Boys,  K.C., 
of  Barrie,  a Conservative  candidate  and  ex-senior  Whip  of  the 
Conservatives  at  Ottawa. 

Mr.  Boys  takes  exception  to  certain  statements  made  in  an 
ed’torial  in  the  Star  about  his  activities  in  the  Waisberg  case,  and 
addresses  ominous  words  to  us  as  to  the  legal  proceedings  he  con- 
templates if  we  fail  to  retract  what  was  said.  He  tells  us  that  he 
has  not  the  time  at  present  to  serve  The  Star  with  ^ a notice  of 
action.’  That  is  curious.  It  would  have  taken  about  the  same 
time,  we  should  think^  as  it  took  him  to  write  the  letter  he  sent  us. 

It  is  the  more  curious  because,  as  a rule.  Conservatives  have 
often  found  more  t'me  for  serving  The  Star  with  notices  of  libel 
actions  during  election  campaigns  than  they  could  find  time,  after 
the  elections,  for  going  on  with  their  threatened  actions.  We  have 
had  quite  some  experience  with  notices  of  action  and  threats  of 
libel  during  elections  in  the  past.  There  was  the  case  of  Mr. 
Howard  Ferguson,  there  was  the  case  of  ex-Mayor  Church,  and  the 
case  of  tjie  late  Mr.  J.  A.  M.  Armstrong. 

Now,  Mr.  Boys  is  trying  his  hand.  In  not  one  of  these  form- 
er cases  was  another  word  ever  heard  by  us  of  the  threatened 
actions.  They  were  election  gestures  only.  We  did  nothing  about 
them  and  neither  did  anybody  else. 

Mr.  Boys,  K.C.,  will  therefore  understand  that  experience 
makes  us  a little  indifferent  to  the  ominous  words  he  uses  towards 
us  so  close  to  polling  day.  But  we  publish  his  letter  because  he 
asks  us  to  do  so  and  because  we  think  he  committed  a serious  over- 
sight in  writing  it.  We  think  so  for  this  reason : If  he  will  turn 

up  the  official  report  of  the  customs  inquiry,  page  1662,  he  will 
find  that  in  a letter  he  wrote  to  the  Hon.  Jacques  Bureau  in 
November,  1922,  he  urged  the  Minister  that  criminal  proceedings 
be  not  taken  against  Waisberg.  Does  Mr.  Boys  now  say  that  tlie 
bribery  charge  was  not  included  in  what  he  meant  ? In  that  let- 
ter Mr.  W.  A.  Boys,  K.C.,  M.P.,  and  Conservative  Whip  in  the 
House,  wrote  to  the  then  Minister  of  Customs: — 

^ I note  you  think  the  case  more  serious  than  presented  by 
me.  I really  do  not  think  this  conclusion  is  justified.  Having  to 
pay  double  duty  and  sales  tax,  he  is  being  severely  penalized.  I 
reported  the  result  of  my  trip  to  him  and  it  will  certainly  come 
as  a serious  blow  if  criminal  proceedings  are  now  taken.’ 
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Mr.  Bureau  in  reply  promised  to  ^ reconsider  the  matter  for 
your  sake.’  Events  go  to  shew  that  for  the  sake  of  Mr.  Boys  the 
matter  was  reconsidered  and  no  criminal  proceedings  ’ were  tak- 
en. We  do  not  suggest  that  Mr.  Boys  and  Jacques  Bureau  ^set- 
tled’ a criminal  charge — to  use  Mr.  Boys’  words.  No  charge  was 
laid.  The  making  of  a criminal  charge  by  the  Minister  of  Cus- 
toms was  ^ reconsidered.’  The  influence  of  a member  of  parlia-  ' 
ment — and  especially  as  he  was  the  -Conservative  Whip — with  the 
Minister  of  Customs,  was  such  that,  for  the  sake  of  Mr.  Boys,  the 
criminal  charge  was  not  made  against  Waisberg.  When  a criminal 
charge  is  prosecuted  it  is  the  officers  of  the  Attorney-General  of  the 
Province  who  act,  but  in  customs  cases  action  is  taken  by  the 
Attorney-General’s  office  on  complaint  of  the  federal  customs 
authorities.  Mr.  Bureau  did  not  lay  a complaint  out  of  regard 
for  Mr.  Boys. 

Moreover^  in  the  Waisberg  case  the  facts  were  known  only  to 
the  parties  concerned — to  the  customs  authorities,  to  Waisberg 
and  his  lawyer,  Mr.  Boys,  K.C.,  who,  as  a member  of  parliament 
and  Conservative  Whip,  became  Waisberg’s  advocate.  It  is 
unlikely  that  the  Attorney-General’s  office  or  the  law  enforcement 
authorities,  other  than  Mr.  Bureau,  knew  anything  whatever  about 
the  case.  For  the  sake  of  Mr.  W.  A.  Boys,  K.C.,  the  then  Minister 
of  Customs  refrained  from  giving  Waisberg  the  Csevere  blow’  of 
being  proceeded  against  criminally.  We  think  the  electors  of  North 
Simcoe  should  see  that  Mr.  Boys  does  not  escape  the  severe  blow 
that  should  come  to  him  on  the  night  of  election  day.” 

This  is  pleaded  not  as  part  of  the  libel  sued  for  but  as  evidence 
of  malice. 

After  alleging  the  wide  circulation  of  the  alleged  libel  and 
the  statutory  notice  of  action,  the  statement  of  claim  proceeds: — 

, 7.  The  statement  in  the  second  paragraph  hereof  directly  and 

by  innuendo  and  implication  falsely  and  unlawfully  accuses  the 
plaintiff  of  a criminal  offence  and  of  dishonourable,  improper,  and 
discreditable  conduct  both  in  the  practice  of  his  profession  and  as 
a member  of  the  Canadian  House  of  -Commons. 

8.  The  said  statement  further  imputes  corrupt  and  improper 
conduct  and  motives  to  the  plaintiff  both  in  the  practice  of  his  pro- 
fession and  as  a member  of  the  Canadian  House  of  Commons. 

9.  The  said  statement  charges  the  plaintiff  with  preventing 
tlie  criminal  prosecution  of  one  Daivey  Waisberg  for  attempted 
bribery  and  with  using  his  influence  and  finally  succeeding  in  sav- 
ing Waisberg  from  prosecution  for  attempted  bribery,  which  accus- 
ations are  wholly  without  foundation. 
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^*^10.  The  defendants  by  the  said  statement  and  its  publi-  App.  Div. 
cation  not  only  did  the  wrongs  above  complained  of  but  sought  to  19^. 
belittle  and  greatly  prejudice  the  plaintiff  before  the  electors  of 
North  Simcoe  and  to  defeat  him  in  the  election  pending  at  the 
time  of  publication,  and  owing  to  their  efforts  in  this  connection 
the  plaintiff  lost  many  political  supporters  and  friends  and  was 
put  to  great  trouble  and  expense  in  answering  the  unfounded  and  PuBLisiriNa 
improper  charges  made  against  him.  L 
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11.  In  consequence  of  the  premises  the  plaintiff  has  been  and^^^^^^^’ 
is  greatly  injured  in  his  character  and  reputation  and  in  his  pro- 
fession, for  which  wrongs  and  the  malicious  aggravation  thereof 
the  plaintiff  claims  exemplary  damages  in  the  sum  of  $5,000.’^ 

The  defendants  admit  publication  but  deny  malice^  the  innuen- 
does and  all  defamatory  meaning ; then  comes  : — 

(3)  The  words  complained  of  in  the  said  articles  were  pub- 
lished under  the  following  circumstances.  The  plaintiff,  W.  A. 

Boys,  was  a member  of  the  Canadian  House  of  Commons  when  the, 
matter  complained  of  in  paragraph  2 of  the  plaintiff^s  statement 
of  claim  took  place,  and  the  said  plaintiff  was  also  a candidate  m 
the  general  election  to  be  held  in  September,  1926,  one  of  the  chief 
issues  in  the  said  general  election  campaign  being  the  report  of  the 
special  parliamentary  committee,  including  the  evidence  given 
before  the  said  committee,  which  was  appointed  by  the  House  of 
Commons  in  February,  1926,  to  investigate  the  administration  of 
the  Department  of  Customs  and  Excise.’’ 

They  do  not  admit  the  alleged  letter  asking  for  retraction  or 
the  publication  of  the  10th  September  (pleaded  as  evidence  of 
malice  only). 

Admitting  sub  modo  a wide  circulation,  the  defendants  add  the 
well  known  plea  which  seems  to  have  caused  much  trouble  at  the 
trial : — 


6.  The  defendants  say  that,  in  so  far  as  the  allegations  con- 
tained in  the  article  above  referred  to  are  statements  of  fact,  the 
same  are  true  in  substance  and  in  fact,  and  that,  in  so  far  as  they 
are  expressions  of  opinion,  they  are  fair  comment,  made  in  good 
faith  and  without  malice,  upon  the  facts,  which  were  a matter  of 
public  interest,  and  were  privileged.’^ 

After  denial  that  the  words  either  directly  or  by  innuendo 
accused  the  plaintiff  of  wrongdoing  in  his  profession,  the  defence 
proceeds : — 

9.  The  defendants  deny  that  the  words  complained  of  by  the 
plaintiff  have  or  are  capable  of  bearing  the  meaning  alleged  in 
paragraph  9 of  the  plaintiff’s  statement  of  claim,  or  any  defama- 
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1.  The  plaintiff  joins  issue  on  the  defendants’  statement  of 
defence. 

2.  By  way  of  reply  the  plaintiff  says  in  answer  to  paragraph 
9 of  the  statement  of  defence  that  he  was  not  guilty  of  any  breach 
of  the  Senate  and  House  of  Commons  Act,  E.S.C.  1'9()6,  ch.  10, 
sec.  21. 

3.  The  plaintiff  alleges  and  the  fact  is  that  the  Minister  of 
Customs,  in  dealing  with  the  Waisberg  case  under  the  provisions 
of  the  Customs  Act,  acted  in  the  capacity  of  a judicial  officer. 

^^4.  The  plaintiff  says  in  reply  to  paragraph  9 of  the  statement 
of  defence  that  he  did  not  receive  any  compensation  whatsoever 
for  services  in  attempting  to  influence  or  in  influencing  a member 
of  the  House  of  Commons  in  relation  to  charges  or  accusations 
against  one  Waisberg,  either  for  attempted  bribery  or  attempted 
smuggling,  or  in  connection  with  any  of  the  matters  referred  to  in 
sec.  21  of  the  said  Act.” 

It  is  possible  now  to  deflne  the  issues  raised ; and  for  that  pur- 
pose the  Court  will  take  the  pleadings  precisely  as  they  stand. 
There  is  no  application  to  amend,  and  the  Court  will  not  amend 
proprio  motu^,  all  parties  being  sui  juris,  the  interests  of  no  third 
party  being  concerned,  nothing  of  public  interest  being  involved, 
and  quolibet  renunciare  potente  juri  pro  se  introducto. 

The  plaintiff  claims  that  he  is  libelled  by  the  article  of  the  7th 
September,  and  that  malice  is  evidenced  by  the  article  of  the  10th 
September.  It  will  be  observed  that  there  is  no  innuendo  pleaded 
in  the  usual  place  and  form,  i.e.,  immediately  after  the  language 
complained  of,  and  beginning  meaning  thereby  . . 

meaning  by  the  words  employed  ...”  {HuUon  & Co.  v. 
Jones,  [1910]  A.C.  20,  at  p.  2G),  or  the  like. 


tory  meaning,  and  say  that  the  said  words  in  their  ordinary  and 
natural  signification  mean  that  the  plaintiff  was  guilty  of  a breach 
of  the  Senate  and  House  of  Commons  Act,  E.S.C.  1906,,  ch.  10^  sec. 
21,  in  that  he  received  compensation  for  services  in  attempting  to 
influence  and  in  influencing  a member  of  the  House  of  Commons 
of  Canada,  in  relation  to  charges  or  accusations  against  one  Wais- 
berg for  attempted  bribery  and  attempted  smuggling^  thus  saving 
the  said  Waisberg  from  having  criminal  proceedings  instituted 
against  him.” 

Then  follows  denial  of  statutory  notice  of  action  and  of  dam- 
ages. 

The  plaintiff  files  a special  reply  and  joinder,  which  is  as 
follows : — 
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But  there  is  no  rule  of  law  or  practice  which  requires  an 
innuendo  to  be  set  out  in  any  particular  place  or  in  any  particular 
form ; and  paras.  7^  8,  and  9 are  properly  to  be  treated,  as  the  plain- 
tiff treated  them,  as  innuendoes. 

The  plaintiff  then  alleges  that  the  defendants,  by  the  language 
employed  in  the  article  of  the  7th  September,  accused  him  of  (1) 
a criminal  offence,  (2)  discreditable  conduct  as  a solicitor,  (3) 
discreditable  conduct  as  a Member  of  Parliament,  and  (4)  also  of 
preventing  the  criminal  prosecution  of  D.  Waisberg. 

To  these  he  would  be  pinned  down  at  the  trial  and  he  could 
not  be  allowed  to  substitute  any  other:  Williams  v.  S'tott  (1833), 
1 Cr.  & M.  6'75;  Ryan  v.  Ross  (1916),  22  Commonwealth  L.E.  1„ 
at  p.  27;  Ruel  v.  Tatnell  (1880),  43  L.T.E.  507.  Of  course,  even 
failing  in  the  proof  of  the  innuendoes,  he  could  fall  back  on  the 
primary,”  plain  and  obvious,”  ordinary  and  natural  ” mean- 
ing of  the  words  employed. 

But  there  is  nothing  to  prevent  the  plaintiff  and  defendants 
agreeing  upon  the  ordinary  and  natural  ” signification  of  the 
words.  The  defendants  by  para.  9 gave  what  they  claimed  as  the 
ordinary  and  natural  signification  of  the  words;  and,  had  the  plain- 
tiff accepted  this,  the  case  might  well  have  been  conducted  upon 
the  issue  whether  the  plaintiff  was  ^^guilty  of  a breach  of  the 
Senate  and  House  of  Commons  Act,  E.S.C.  190‘6,  ch.  10,  sec.  21.” 
But,  for  some  reason  which  I cannot  fathom,  the  plaintiff  declined 
this  interpretation  by  taking  issue  with  it  and  contenting  himself 
with  saying  that  he  was  not  guilty  of  this  offence. 

Consequently  the  question  of  the  meaning  of  the  words  ^’s 
left  at  large. 

The  defendants  had  open  to  them  several  courses. 

1.  Justification.  As  much  of  the  trouble  at  the  trial  arose 
from  the  use  of  the  word  justification,”  it  would  seem  proper  to 
say  a word  as  to  this  defence. 

To  succeed  in  a plea  of  justification,  the  defendant  must  prove 
the  truth  of  all  the  material  allegations  contained  in  the  words 
complained  of — if  any  material  part  is  not  proved,  the  plaintiff  is 
entitled  (subject  to  our  Libel  and  Slander  Act,  E.S.O.  1914,  ch. 
71,  sec.  3,  as  to  which  see  Wilson  v.  London  Free  Press  Pnntlng 
Co.,  44  O.L.E.  12)  to  damages  in  respect  of  such  part  if  it  by  itself 
would  form  a substantial  ground  of  an  action  of  libel:”  Clarice  v. 
Taylor  (1836),  2 Bing  N.C.  654,  per  Tindal,  C.J.,  at  p.  665.  Or, 
being  doubtful  of  success  in  proving  the  truth  of  every  material 
allegation,  he  div’des  liis  allegations  into  two  classes^  statements 
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of  fact/^  which  he  thinks  he  can  prove  true,  and  “ comment/’  about 
which  he  is  not  so  certain.  He  then  pleads : — 

2.  Fair  comment.  There  is  a well  settled  form  of  plea  of  fair 
comment  which  in  my  generation  at  the  Bar  was  in  this  Province 
called  the  double  plea  ” and  more  recently  from  its  use  in  the 
leading  cases  of  Sutherland  v.  Slopes,  [1925]  A.C.  47,  the  rolled 
up  plea.”  This  is  but  restating  in  different  language  what  has 
already  been  said  in  this  Court  in  Augustine  Automatic  Rotary 
Engine  Co.  v.  Saturday  Night  Ltd.  (1916),  36  O.L.R.  551.  at  p. 
561.  Speaking  of  the  defence  of  fair  comment,”  it  is  said: — 
This  is  one  of  the  defences  which  mean  that  the  defendant 
had  the  right  to  say  of  the  plaintiff  what  he  did.  Where  a defend- 
ant conceives  he  is  right,  he  may : {a)  ‘ justify/  i.e.,  plead  that  all 
lie  said  was  true ; or  ( 5 ) say,  ^ What  I said  of  you  was  of  two 
'classes,  facts  and  comments — I had  the  right  to  say  the  former 
because  the  facts  alleged  are  true,  the  latter  because  the  comments 
are  fair.’  Either  method  of  pleading  is  a justification,  but  it  is 
only  the  former  that  receives  the  name  in  our  technical  terminology, 
the  latter  is  technically  called  the  plea  of  ^ fair  comment.’ 

^^But,  under  either  plea,  the  defendant  is  bound  to  prove  the 
truth  of  the  facts. 

However  unsatisfactory  the  nomenclature  may  be  or  the  prac- 
tice— see  per  Vaughan  Williams,  L.J.,  in  Peter  Walker  & Son 
Limited  v.  Hodgson,  [1909]  1 K.B.  239,  at  p.  247 — it  is  well 
established.” 

And  again  in  S.  C.  (1917),  38  O.L.R.  609,  at  p.  619  : — 

It  means  that  all  allegations  of  fact  concerning  the  plaintiff 
are  true  and  that  the  remainder  of  the  comments  on  the  plaintiff 
are  fair  as  justified  by  facts.”  ^ 

This  plea  of  fair  comment  appears  as  para.  6 of  the  statement 
of  defence. 

Such  a plea  has  been  authoritatively  decided  in  the  case  just 
cited  to  be  not  a plea  partly  of  justification  and  partly  of  fair 
comment  but  ...  a plea  of  fair  comment  only.” 

The  Judicial  Committee  in  Robins  v.  National  Trust  Co., 
[1927]  2 D.L.R.  97,  has  somewhat  modified  Trimble  v.  Hill 
(1879),  5 App.  Cas.  342.  In  Trimble  v.  Hill  it  was  held  that  a 
•Court  in  a Colony  should  follow  ''  a judgment  of  the  Court  of 
Appeal  . . . (in  England)  until  a contrary  determination 

has  been  arrived  at  by  the  House  of  Lords”  (p.  344).  In  Robins 
V.  National  Trust  Co.,  however,  it  was  said  at  p.  100.  When  an 
Appellate  Court  in  a Colony  which  is  regulated  by  English  law  dif- 
fers from  an  Appellate  Court  in  England,  it  is  not  right  to  assume 
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that  the  Colonial  Court  is  wrong.  It  is  otherwise  if  the  authority 
in  England  is  that  of  the  House  of  Lords.  That  is  the  Supreme 
authority  to  settle  English  law,  and  that  being  settled,  the  Colonial 
Court  which  is  bound  by  English  law  is  bound  to  follow  it.” 

We  are,  for  the  application  of  their  Lordships’  decision,  within 
the  meaning  of  the  traditional  language,  A Colonial  Court  which 
is  bound  by  English  law and  unless  and  until  the  Judicial  Com- 
mittee gives  a different  opinion  we  are  bound  by  the  decision  of  the 
House  of  Lords. 

Consequently  para.  6 is  not  a plea  of  justification  at  all. 

This,  however  is  rather  a matter  of  terminology  than  of  sub- 
stance. The  defendants  are  still  bound  to  prove  the  truth  of  the 
facts  alleged  or  they  must  fail  in  their  defence. 

As  is  said  in  Augustine  Automatic  Rotary  Engine  Co.  v.  Satur- 
day Night  Limited,  36  O.L.R.  551,  at  p.  561 : Under  either  plea, 

the  defendant  is  bound  to  prove  the  truth  of  the  facts.” 

Whether  they  can  justify  the  comment  by  adducing  and  prov- 
ing facts  in  addition  to  those  alleged  in  the  article  complained  of 
we  need  not  consider — they  certainly  cannot  do  so  unless  they 
plead  the  facts  and  their  truth,  and  that  has  not  been  done  in  the 
present  case:  Croiv's  Nest  Pass  Coal  Co.  v.  Bell  (1902),  4 O.L.R. 

660,  and  cases  cited. 

As  to  the  comments,  expressions  of  opinion,  the  defendants 
must  satisfy  the  jury  that  they  were  fair  comments  made  in  good 
faith  and  without  malice.  Leaving  aside  the  technical  defences 
of  want  of  notice  of  action,  etc.,  there  are  practically  but  the  follow- 
ing issues : — 

(1)  Are  the  words  employed  or  any  of  them  libellous 

(a)  either  in  their  natural  meaning,  or 

(b)  in  the  meaning  alleged  in  the  statement  of  claim,  paras.  7, 
8 and  (or)  9 ? 

(2)  If  so,  are  all  the  allegations  of  fact  true  ? 

(3)  Are  all  the  comments  fair  (in  the  legal  sense  of  the  word)  ? 

I think  it  could  not  be  successfully  contended  that  the  words 

are  not  primd  facie  libellous;  and  the  real  issues  are  Nos.  2 and  3 
above.  It  seems  to  me  that  to  dispose  of  this  appeal  we  need  to 
consider  only  one  allegation  of  fact,  viz.,  that  the  plaintiff  ^^pre- 
vented the  criminal  prosecution  of  Daivey  Waisberg,  who  twice 
offered  bribes  to  the  customs  examiner  in  Barrie  ...”  This, 
the  plaintiff  swears,  is  absolutely  false  ” — and  his  evidence  is  not 
at  all  shaken  by  vigorous  cross-examination.  Certain  letters  of 
his  are  produced  which  would,  unexplained,  lead  to  a contrary 
conclusion;  they,  certainly,  indicate  that  he  did  prevent  this 


App.  Div. 
1927. 
Boys 

V. 

Star 

Printing 

AND 

Publishing 

Co. 

Riddell,  J.A. 


602 


ONTARIO  LAW  REPORTS.  [vol. 


App.  Div. 
1927. 
Boys 

V. 

Star 

Printing 

AND 

Publishing 

Co. 

Riddell,  J.A. 


prosecution.  The  question  of  the  truth  or  falsity  of  this  important 
statement  of  fact  should  have  been  passed  on  by  the  jury. 

In  his  charge  the  learned  Judge  said: — 

^^Now  we  come  to  the  issues  in  this  case.  What  is  the  evi- 
dence ? We  must  exercise  our  own  common  sense  in  this  matter 
when  we  consider  what  was  said  and  done.  You  may  perhaps  be 
asking  yourselves  this  question : As  a result  of  Mr.  Boys’  efforts 

with  the  Minister  of  Customs  was  a criminal  prosecution  dropped . ? 
That  is  something  for  you  to  decide.  Are  you  satisfied  on  the  evi- 
dence that  as  a result  of  Mr.  Boys’  efforts  with  the  Minister  of 
Customs,  a criminal  prosecution  against  Waisberg  was  dropped.  ? 
Did  Mr.  Boys’  efforts  as  a member,  or  Mr.  Boys  as  a lawyer^  or  Mr. 
Boys  as  a lawyer  and  member  combined,  result  in  the  dropping  of 
a criminal  prosecution  against  Waisberg  for  attempting  to  bribe 
an  officer  ? ” 

And  again : — 

You  must  determine,  upon  all  the  evidence  and  the  corre- 
spondence which  you  have  heard^  whether  it  is  true  or  not,  and  I 
repeat  that  if  it  is  true,  it  is  not  libellous.” 

This  is  quite  right;  but  the  error  in  the  charge  immediately 
follows : — 

Supposing  you  are  satisfied  that  it  is  not  true,  then  can  the 
defendants  escape  by  setting  up  and  proving  fair  comment  on  a 
matter  of  public  interest  ? I have  to  determine  whether  or  not  it 
is  a matter  of  public  interest,  and  I say  to  you  that  comment  on  the 
conduct  of  a public  man  such  as  this  plaintiff,  so  long  as  the  com- 
ment is  fair  and  contains  no  malice,  and  if  no  spite  or  ill-will  be 
shewn,  is  privileged.” 

And  again : — 

Well,  if  Mr.  Boys,  did  not  prevent  the  criminal  prosecution  of 
Waisberg,  and  that  statement  is  published  in  a newspaper,  'And 
in  aggravation  of  his  conduct  he  took  a lawyer’s  fee  for  doing  it, 
and  insists  that  he  has  nothing  to  regret,’  and  there  is  not  some 
explanation  of  that  statement,  it  is  libellous — of  course  it  is  not 
libellous  if  it  is  true — and  then  the  only  escape  for  the  defendants 
is  under  the  plea  of  fair  comment  on  a matter  of  public  interest.” 
After  the  charge  was  made,  counsel  for  the  plaintiff  took  the 
objection : — 

" Then  I submit  that  your  Lordship  erred  in  charging  the  jury 
that,  even  if  the  statements  of  fact  were  untrue,  nevertheless  there 
could  be  fair  comment.  There  can  never  be,  I submit,  fair  com- 
ment unless  all  the  facts  stated  are  true.  It  is  laid  down  that  in 
order  to  give  room  for  the  plea  of  fair  comment  the  facts  must  be 
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truly  stated.  If  the  facts  upon  which  the  comment  purports  to  be 
made  do  not  exist,  the  foundation  of  the  plea  fails.  If  the  defend- 
ant makes  a misstatement  of  any  of  the  facts  upon  which  he  com- 
ments, he  at  once  negatives  the  possibility  of  his  comment  being 
fair.  That  has  been  laid  down  in  a series  of  cases,  and  yet  your 
Lordship  has  told  the  Jury,  as  I understand  it,  that  although  some 
of  the  statements  may  be  untrue,  nevertheless  there  can  be  fair 
comment.  My  submission  is  that  there  can  never  be  fair  comment 
unless  every  statement  is  true. 

His  Lordship : What  statement  do  you  say  was  untrue  ? 

Mr.  Helbnuth : I am  not  concerned  about  that,  my  Lord,  I 

say  that  your  Lordship  told  the  Jury  as  a matter  of  law  that  if  some 
of  the  statements  were  untrue,  nevertheless  there  could  be  fair 
comment,  and  I submit  that  your  Lordship  erred  in  making  that 
statement,  and  say  that  if  one  statement  is  untrue  there  cannot  be 
fair  comment.  That  has  been  laid  down  in  comparatively  recent 
cases,  at  all  events  since  1900. 

Then  your  Lordship  did  not  charge  the  Jury,  as  I submit  you 
should,  that  they  should  look  at  the  article  in  the  paper  published 
on  the  10th  September  in  aggravation  of  damages.  Not  any  allu- 
sion was  made  to  that,  but  your  Lordship  told  them  they  must  con- 
fine their  attention  solely  to  the  article  published  on  the  7th  Sep- 
tember. 

*^^His  Lordship:  I thought  I said  to  the  Jury  that  if  they 

found  the  statement  was  libellous,  was  without  Justification  and 
maliciously  made,  and  the  defendants  could  not  escape  on  the 
ground  of  fair  comment,  they  should  give  to  Mr.  Boys  such  damages 
as  they  believed  he  deserved.’’ 

Then,  the  Jury  being  recalled,  the  learned  Judge  says : — 

But  there  was  no  criminal  prosecution  for  the  more  serious 
offence  of  attempting  to  bribe  the  agent.  Was  it  Mr.  Boys’  efforts 
that  secured  that  result  ? If  it  was,  is  that  statement  in  the  news- 
paper, in  your  opinion,  libellous?  If  you  say  it  is  libellous  and 
that  he  had  the  right,  then,  as  I have  said,  a newspaper  has  the 
right  to  comment  and  criticise  a public  man.  But  was  what  they 
said  in  the  interests  of  society  and  the  country?  Was  it  fair 
comment  on  Mr.  Boys’  conduct  ? Was  it  a fair  comment  in  the 
public  interest,  bona  fide,  and  without  malice?  That  is  for  you 
to  say. 

As  I told  you  before,  it  is  for  me  to  say  whether  or  not  it  was 
in  the  public  interest.  It  was  a privileged  occasion,  something 
that  the  newspaper  had  a right  to  comment  upon  in  the  interests 
of  the  public,  and  it  is  for  you  to  say  whether  the  comment  was 
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fair  or  not.  If  yon  find  it  was  fair,  and  if  the  plaintiff  alleges 
malice,  he  must  prove  malice  in  this  ^ fair  comment;’  and  it  is 
for  you  to  say  whether  he  has  done  so  or  not.” 

There  can  be  no  doubt  that  the  jury  were  charged  as  a matter 
of  law  that  even  if  the  facts  alleged  were  untrue,  a plea  of  fair  com- 
ment could  avail  the  defendants. 

This  is  a fundamental  error ; it  is  unnecessary  to  do  more  than  . 
refer  to  the  cases  cited  in  Gatley,  p.  159,  note  20 — A comment 
cannot  be  fair  which  is  built  upon  facts  which  are  not  truly  stated 
Joynt  v.  Cycle  Trade  Publishing  Co.,  [1904]  2 K.B.  292,  294. 

Comment  must  not  convey  imputations  of  an  evil  sort  except  so 
far  as  the  facts  truly  stated  warrant  the  imputation:”  Hunt  vi. 
Star  Newspaper  Co.  Ltd.^  [1908]  2 K.B.  309,  at  p.  320.  It  is 
for  them”  (i.e.,  the  jury)  ‘"Ho  say  whether  the  imputation  was 
warranted  by  the  facts  ...  ; the  comment  which  charged 

the  plaintiff  with  improper  conduct  would  not  be  libellous  if  it  was 
the  honest  expression  of  the  well-founded  opinion  of  the  writer 
based  upon  the  true  facts  . . . . 8.  C.,  at  p.  324.  It  was 

for  the  jury  to  say  whether  they”  (i.e.,  the  statements  of  fact) 
‘‘^were  substantially  true  or  not  . . . ” >S^.  C.,  at  p.  325. 

This  and  similar  language  appears  throughout  the  cases  here 
and  in  England^  and  there  cannot  be  any  doubt  of  the  law.  In  the 
Saturday  Night  case,  38  O.L.R.  609,  we  granted  a new  trial 
because  the  defendant  had  not  proved  the  truth  of  the  alleged 
facts. 

The  verdict  cannot  stand,  and  there  must  be  a new  trial ; no  costs 
of  the  former  trial  or  of  this  appeal. 

Certain  questions  were  raised  at  the  trial  and  before  us  which 
are  not  necessary  to  be  decided  to  determine  this  appeal;  but  they 
may-  require  determination  if  a new  trial  is  actually  had — which  I 
much  deprecate.  (The  plaintiff  can  now  see  how  the  defendants 
were  misled  if  they  were  misled  in  respect  of  his  actions ; and  the 
defendants  now  have  the  plaintiff’s  own  account  of  his  conduct; 
and  it  is  to  be  hoped  that  a common  ground  can  be  reached  to 
avoid  a new  trial). 

There  can  be  no  doubt  that  the  article  of  the  10th  September 
can  be  considered  by  the  jury  as  evidence  of  malice  and  on  the 
question  of  damages:  Gatley,  pp.  622,  433,  433a,  636,  637,  610, 
611-13,  614,  660,  etc. 

The  point  most  insisted  on  in  this  appeal  was  that  the  defend- 
ants had  no  right  to  give  evidence  of  the  truth  of  the  statements 
of  facts  contained  in  the  article  without  pleading  justification. 
Were  this  the  case,  there  would  be  the  extraordinary  result  that 
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the  defendants,  being  called  on  by  law  to  establish  the  truth  of 
their  allegations  of  fact,  could  not  adduce  evidence  to  prove  it  unless 
they  pleaded  a plea  which  they  did  not  wish  to  plead. 

This  proposition  is  in  direct  contradiction  to  our  decision  in  the 
Saturday  Night  case,  already  several  times  quoted,  3S  O.L.R.  609. 
There  justification  was  not  pleaded  but  fair  comment  was:  the 
defendant  at  the  trial  failed  to  prove  the  truth  of  the  facts  alleged, 
as  we  held  it  should  have  done  under  that  plea,  and  we  set  aside  the 
verdict  for  the  defendant  on  that  ground.  The  head-note  correct- 
ly sets  out  our  decision : In  an  action  for  libel,  in  which  ^ fair 

comment  ^ is  pleaded,  the  defendant  must  shew  that  the  facts  upon 
which  the  comment  was  based  were  truly  stated.’^ 

The  authority  of  the  Saskatchewan  case  of  Leech  v.  Leader 
Publishing  Co.  Ltd.,  [1926]  2 D.L.R.  28,  is  pressed  on  us,  and  it 
must  receive  respectful  consideration.  In  that  case  the  rolled 
up  plea  was  pleaded. 

The  learned  Chief  Justice  says  (p.  31),  Under  the  plea  of 
fair  comment  the  truth  of  the  defamatory  matter  is  not  in  issue, 
and  for  that  reason  holds  that  evidence  cannot  be  given  of  the  truth 
of  such  defamatory  matter.  It  is  obvious  that  the  learned  Chief 
Justice  has  in  mind  not  the  allegations  of  fact^  the  truth  of  which 
is  in  issue,but  the  comments,  the  truth  of  which  is  not;  and  that 
is  shewn  by  the  cases  he  cites  : e.g.,  in  Dakhyl  v.  Labouchere,  [1908] 
2 K.B.  325,  note  at  p.  327,  Lord  Loreburn  is  speaking  of  what  is 
claimed  as  comment,  not  of  the  facts  upon  which  the  comment  is 
alleged  to  be  based;  as  is  Buckley,  L.J.,  in  Peter  Walker  & Son 
Ltd.  V.  Hodgson,  [1909']  1 K.B.  239,  at  p.  253,  where  he  says: — 
Upon  the  plea  of  fair  comment  the  substratum  must^  I think, 
upon  the  authorities,  be  laid  by  shewing  that,  notwithstanding  that 
the  words  are  defamatory,  yet  the  facts  upon  which  the  comment 
is  based  were  truly  stated,  and  that  the  comment  was  honest  and 
was  not  without  foundation.  Fair  comment  does  not  negative  de- 
famation, but  establishes  a defence  to  any  right  of  action  founded  on 
defamation.  To  succeed  upon  the  plea  of  justification  the  defend- 
ant must  prove  not  only  that  the  facts  were  truly  stated,  but  also 
that  the  innuendo  is  true.  He  must  justify  every  injurious  impu- 
tation. Upon  fair  comment,  however,  if  it  be  established  that  the 
facts  stated  are  true,  the  defence  of  fair  comment  will  succeed  even 
if  the  imputation  or  innuendo  be  not  justified  as  true,  but  be  fair 
and  bond  fide  comment  upon  a matter  of  public  interest.  The 
plea  of  fair  comment  will  succeed  if,  in  the  language  of  Cockburn, 
C.J.,  in  Campbell  v.  Spottiswoode  (1863),  3 B.  & S.  769,  776,  the 
defendant  had  an  honest  belief  in  the  truth  of  his  statements  and 
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his  belief  was  not  without  foundation.  The  criticism  must  be 
not  only  honest,  but  also  well-founded.’  For  the  proposition 
that  fair  comment  must  be  based  upon  facts  truly  stated  I refer, 
without  reading  them,  to  Lord  Atkinson’s  judgment  in  Dakhyl  v. 
Labouchere^  to  the  judgments  in  Hunt  v.  Star  Newspaper  Co.,  and 
to  the  language  of  Kennedy,  J.,  in  Joynt  v.  Cycle  Trade  Publish- 
ing Co.,  which  was  approved  by  the  Court  of  Appeal  in  Hunt  v, 
Star  Newspaper  Cod’ 

So  also  Vaughan  Williams,  L.J.,  in  Joynt  v.  Cycle  Trade  Pub- 
lishing Co.,  [1904]  2 K.B.  at  p.  298,  and  Collins,  M.R.,  in  Digby 
V.  Financial  Netvs  Ltd.  (1906),  76  L.J.K.B.  321,  at  pp.  328-9. 

The  principle  is  perfectly  clear — comment  need  not  be  true, 
while  a statement  of  fact  must  be  true;  the  truth  of  comment  is 
uot  in  issue,  and  consequently  its  truth  cannot  be  proved.  If  the 
defendant  sees  fit  to  make  a statement  of  fact  in  what  he  calls 
comment,  it  is  not  comment  at  all  whose  truth  is  immaterial,  but 
a statement  of  fact  whose  truth  is  all-important. 

Lamont,  J.A.,  puts  the  case  concisely  and  as  I think  correctly, 
in  the  Leech  case,  [1926]  2 D.L.R.  at  pp.  40,  41 : — 

To  establish  a defence  of  fair  comment,  a defendant  must  shew 
the  facts  upon  which  he  has  based  his  comment  were  truly  stated, 
otherwise  his  comment  would  not  be  fair  (Kennedy,  J.,  in  Joynt 
V.  Cycle  Trade  Publishing  Co.,  [1904]  2 K.B.  at  p.  294). 


But  the  establishing  of  the  truth  of  the  facts  commented  on, 
where  the  only  plea  is  fair  comment,  is  not  in  itself  a defence.  It 
is  merely  a foundation  upon  which  the  defence  of  fair  comment  is 
erected.  In  the  Sutherland  case,  [1925]  A.C.  at  pp.  62-3,  Vis- 
count Finlay,  in  referring  to  this  rolled  up  plea,  said : ^ The  aver- 
ment that  the  facts  were  truly  stated  is  merely  to  lay  the  necessary 
basis  for  the  defence  on  the  ground  of  fair  comment.’ 

The  truth  of  the  allegations  of  fact  therefore  constitute  a 
defence  only  where  justification  is  pleaded.” 


The  defence  that  the  words  are  a fair  comment  on  a matter  of 
public  interest  is  only  applicable,  as  is  indicated  by  its  name,  to 
expressions  of  opinion  as  distinct  from  assertions  of  fact. 

^^If,  therefore,  the  defendants  in  the  articles  made  statements 
defamatory  of  the  plaintiff  which  are  not  properly  comment  but  are 
allegations  of  fact,  to  these  the  defence  of  fair  comment  is  no 
answer;  for,  as  Field,  J.,  said,  in  Regina,  v.  Flowers  (1879),  44 
rl.P.  377,  at  p.  378,  to  state  facts  which  are  libellous  is  not  com- 
ment or  criticism  on  anything. 
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“In  Dighy  v.  Financial  News  Ltd.,  [1907]  1 K.B.  502,  at  p. 
509,  CoUins,  M.R.,  said:  ^ The  only  defence  on  the  pleadings  is 

one  of  fair  comment,  and  if  it  should  become  necessary  for  the 
defendants  to  rely  upon  the  truth  af  statements  which  the  jury 
find  to  be  injurious  to  the  plaintiff,  the  defendants  could  not 
possibly  succeed  in  the  absence  of  a plea  of  justification.'’^ 

“ See  also  judgment  of  Patterson,  J.,  in  Manitoba  Free  Press 
Go.  V.  Martin,  21  Can.  S.C.R.  at  p.  527;  and  Phillimore,  J.,  in 
Mangena  v.  Wright,  [1909]  2 K.B.  958,  at  p.  976. 

“ These  authorities  in  my  opinion  do  unquestionably  support 
the  view  that  if  there  are  in  the  articles  defamatory  allegations  of 
fact  as  distinguished  from  comment,  to  such  the  defence  of  fair 
comment  does  not  apply.'” 

This  case  is  no  authority  for  the  proposition  advanced;  and 
there  can  be  no  doubt  that  the  defendants  here  have  the  right  with- 
out pleading  “justification”  to  adduce  evidence  to  establish  the  truth 
of  allegations  of  fact  upon  which  comment  is  based  as  distinguish- 
ed from  comment  itself. 

Some  other  points  of  more  or  less  interest  were  raised,  but  I do 
not  think  it  necessary  or  advisable  to  deal  with  them. 

The  parties  may  well  consider  the  propriety  of  having  the 
pleadings  amended  so  that  on  a new  trial  the  real  issues  may  be 
properly  fought. 

New  trial  ordered. 


[APPELLATE!  DIVISION.] 

COULDING  V.  RaBINOYITCH. 

Contr’act — Impossihility  of  Performance — Option  for  Purchase  of  Land 
— Expropriation  of  Land — Frustration  of  Contract — Action  to  Re- 
cover Money  Paid  for  Option  as  upon  Complete  Failure  of  Con- 
sideration not  Maintainable. 

The  judgment  of  Lennox,  J.,  ante  212,  was  reversed. 

Without  the  fault  of  either  party,  by  the  action  of  the  railway  company, 
the  completion  of  the  contract  became  impossible;  but  there  was  not 
a total  failure  of  consideration;  the  plaintiff  had  the  benefit  of  the 
option  for  the  period  between  the  making  of  the  option-contract  and 
the  registration  of  the  railway  company’s  plan,  and  during  the  same 
period  the  defendant  could  not  sell  the  land;  in  the  end  he  had  to 
accept  from  the  railway  company  a sum  less  than  the  price  named 
in  the  option-contract:  each  party  must  bear  his  own  loss. 

The  rule  formulated  in  Appleby  v.  Myers  (1867),  L.R.  2 C.P.  651,  and 
applied  in  subsequent  cases,  adopted. 

An  appeal  by  the  defendant  from  the  judgment  of  Lennox,  J., 
ante  212. 
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April  19.  The  appeal  was  heard  by  Latchfoed,  €.J.,  Middle- 
Tox,  Oede,  and  Smith^  JJ.A. 

II.  H.  Shaver  and  J.  II.  Fraser,  for  the  appellant,  argued  that 
the  result  of  the  expropriation  proceedings  was  to  excuse  the  par- 
ties from  further  performance^  but  the  option  was  not  voided  ah 
initio^  and  the  plaintiff  did  not  become  entitled  to  recover  the 
money  paid:  Stubbs  v.  Holywell  Railway  Co.  (1867),  L.R.  2 Ex. 
311;  Anglo-Egyptian  Navigation  Co.  v.  Rennie  (1875),  L.R.  10 
C.P.  271 ; Chandler  v.  Webster,  [1904]  1 K.B.  493,  at  pp.  499,  501 ; 
French  Marine  v.  Compagnie  Napolitaine  HEclairage  et  dz 
Chauffage  par  le  Gaz,  [1921]  2 A.G.  494,  at  p.  523.  The  plaintiff 
did  not  exercise  the  option  by  paying  $4  500  in  cash  as  the  initial 
payment;  and  the  further  provisions  of  the  agreement  did  not 
become  operative.  There  could  be  no  binding  contract  creating 
an  interest  in  the  land  at  any  earlier  date  than  that  of  the  exercise 
of  the  option:  Edwards  v.  West  (1878),  7 Ch.D.  858,  at  p.  862^ 
The  option  did  not  bind  the  land^  but  only  the  appellant,  who  acted 
in  good  faith  throughout,  while  the  plaintiff  was  free  to  exercise 
the  option  at  any  time.  The  appellant,  while  so  bound,  had  re- 
fused a cash  offer  for  the  land.  The  plaintiff  had  the  benefit  of 
the  option,  and  there  was  not  such  a failure  of  consideration  as  to 
entitle  the  plaintiff  to  a return  of  the*  price  paid  for  the  option : 
Civil  Service  Co-operative  Society  Ltd.  Y.  General  Steam  Navigor 
tion  Co.,  [1903]  2 K.B.  756;  Grimsdich  v.  Sweetman,  [1909]  2 
K.B.  740. 

G.  R.  Roach,  for  the  plaintiff,  respondent,  contended  that  the 
learned  trial  Judge  was  right  in  his  decision  that  by  the  expro- 
priation of  the  land  the  agreement  had  become  impossible  of  per- 
formance, and  that  therefore  the  respondent  was  entitled  to  a 
return  of  his  $1,000  for  failure  of  consideration.  He  relied  upon 
the  authorities  referred  to  by  the  learned  trial  Judge  in  his  reasons 
for  judgment. 

May  20.  The  judgment  of  the  Court  was  read  by  Middleton, 
J.A. : — On  the  23rd  February,  1926,  Rabinovitch,  who  was  then 
the  owner  of  a parcel  of  land  in  Toronto,  by  an  instrument  bearing 
that  date,  gave  to  Goulding  an  option  to  purchase  a certain  parcel 
of  laud  for  the  price  of  $68  000,  the  option-right  to  be  exercised 
within  60  days  from  the  date  of  the  agreement.  The  price  of 
$1,000  was  paid  for  this  option. 

The  Canadian  National  Railway  Company,  with  a view  to  ex- 
propriating this  land,  registered  a plan,  under  the  provisions  of 
the  Railway  Act,  on  the  12th  March,  1926,  and  thereafter  prose- 
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cuted  proceedings  for  its  expropriation,  and  ultimately  took  the 
land. 

The  plaintiff  then  brought  this  action  to  recover  the  $1,000 
which  he  had  paid  as  the  pric^  of  his  option,  upon  the  thory  that 
the  action  of  the  railway  company  destroyed  the  property  so  that 
the  contract  could  not  be  carried  out  by  either  party. 

The  learned  trial  Judge  has  taken  the  view  that  the  expropria- 
tion of  the  land  amounted  to  a frustration  of  the  agreement,  and 
that  the  result  is  that  the  plaintiff  is  entitled  to  recover  the  money 
as  upon  a failure  of  consideration. 

I agree  with  the  finding  of  the  learned  trial  Judge,  hut  not 
with  his  legal  conclusion.  I think  the  case  is  governed  by  Appleby 
V.  Myers  (1867),  L.R.  2 C.P.  651,  and  a series  of  cases  following  it. 
There  Blackburn,  J.,  delivering  the  judgment  of  the  Exchequer 
Chamber,  says  (p.  65'9)  : Where  . . . the  premises  are  de- 

stroyed without  fault  on  either  side,  it  is  a misfortune  equally 
affecting  both  parties;  excusing  both  from  further  performance  of 
the  contract,  but  giving  a cause  of  action  to  neither.^^ 

The  same  principle  was  applied  in  the  case  of  Anglo-Egyptian 
Navigation  Oo.  v.  Rennie,  L.R.  10  C.P.  271,  where  there  was  a 
contract  for  the  placing  of  boilers  in  a ship.  After  the  bulk  of 
the  work  had  been  done,  the  ship  was  lost  by  perils  of  the  sea.  It 
was  held  that  the  contractor  coidd  not  recover  the  value  of  the 
work  done  nor  could  the  owner  of  the  ship  recover  the  amount 
that  he  had  paid  upon  account. 

In  the  case  of  Civil  Service  Co-operative  Society  Ltd.  v. 
General  Steam  Navigation  Co.,  [1903]  2 K.B.  756,  money  had 
been  paid  to  the  navigation  company  on  account  of  a contract  to 
carry  passengers  to  see  a naval  review  which  did  not  take  place  on 
account  of  the  King’s  illness.  Action  was  brought  to  recover  the 
amount  so  paid.  Lord  Halsbury  says  (p.  764).  All  that  can  be 
said  is  that  when  the  procession  was  abandoned  the  contract  was 
off,  not  that  anything  done  under  the  contract  was  void.  The 
loss  must  remain  where  it  was  at  the  time  of  the  abandonment.” 
The  situation  is  even  more  clearly  put  in  the  judgment  in 
Blaikeley  v.  Muller  & Oo.  (1903),  reported  in  a foot-note  (p.  760) 
to  the  case  last  referred  to.  I quote  from  Lord  Alverstone : 
‘^‘Where  the  performance  of  a contract  becomes  impossible  from 
some  cause  for  which  neither  party  is  responsible,  and  the  party 
sued  has  not  contracted  or  warranted  that  the  event,  the  non- 
concurrence of  which  has  caused  the  contract  not  to  be  capable  of 
performance,  should  take  place,  the]i  both  parties  are  relieved  from 
the  performance  of  the  coidract.  . . . Counsel  for  the  appellants 
40 — 60  o.nR, 
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seek  ...  to  recover  back  the  money  paid.  . . . Speaking  for 
myself,  I cannot  imagine  a more  unjust  application  of  the  prin- 
ciple if  it  led  to  the  result  for  which  the  appellants  contend, 
because  in  one  at  least  of  the  cases  before  us  considerable  expense 
must  have  been  incurred  and  the  loss  would  fall  wholly  upon  the 
defendants.  I think  that  each  party  must  rest  in  the  position  in 
which  he  is  found  to  be  when  the  event  occurs  which  makes  the 
contract  impossible  of  performance,  unless  there  is  something 
special  in  the  terms  of  the  contract  which  gives  one  or  other  of. 
the  parties  a different  right.’’ 

In  this  case  it  cannot  be  suggested  that  there  is  anything  to  take 
the  case  out  of  the  principle  thus  established.  Without  the  fault 
of  either  party,  by  the  action  of  the  railway  company,  the  com- 
pletion of  the  contract  became  impossible.  But  there  was  by  no 
means  a total  failure  of  consideration.  The  plaintiff  had  the 
benefit  of  the  option  for  the  period  between  the  making  of  the 
option-contract  and  the  registration  of  the  plan,  and  during  the 
same  period  the  defendant’s  hands  were  tied — he  could  not  sell  the 
land.  In  the  end  he  had  to  accept  from  the  railway  company  a 
sum  considerably  below  the  price  named  in  the  contract.  Each 
will  lose  money;  each  must  bear  his  own  misfortune. 

In  dealing  with  this  case,  I have  not  discussed  other  difficulties 
which  might  possibly  stand  in  the  plaintiff’s  way. 

The  appeal,  in  my  opinion,  should  be  allowed,  and  the  action 
should  be  dismissed,  both  with  costs. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 
Montes  A NTO  v.  Di  IJbaldo. 


Negligence — Leaving  Air-rifle  in  Place  Accessible  to  Children — Lia- 
bility of  Parent  for  Tort  of  Infant  Guest  of  Infant  Son — Injury  to 
Stranger  — Absence  of  Knowledge  or  Apprehension  on  Part  of 
Parent — ^'Air-gun'’’ — Criminal  Code,  sec.  119 — Liability  of  Parent 
for  Torts  of  Child. 

The  plaintiff  was  injured  by  a bullet  from  an  air-rifle  “ fired  " from  a 
window  in  the  attic  of  the  defendant’s  house  by  a boy  of  15  years,  a 
friend  of  the  defendant’s  14-year  old  son.  There  was  evidence  that 
the  defendant  had  told  his  son  to  put  the  rifle  in  the  attic,  but  not  to 
touch  it;  and  the  defendant  did  not  know  that  the  boy  who  fired  the 
rifle  was  or  was  likely  to  be  in  the  house.  The  boy  himself  supplied 
the  bullet  which  hit  the  plaintiff:  — 

Held,  that  negligence  on  the  part  of  the  defendant  was  not  shewn,  and 
he  could  not  be  made  liable  for  the  wrongful  act  of  the  boy. 
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Semble,  that  the  rifle,  being  actuated  by  the  release  of  a compressed 
spring,  was  not  an  “ air-gun  ” within  the  meaning  of  that  term  as 
used  in  sec.  119  of  the  Criminal  Code. 

Semhle,  also,  that  in  certain  circumstances  a parent  may  be  responsible 
for  the  torts  of  his  infant  child;  but  not  where  committed  without 
his  knowledge,  consent,  or  sanction,  and  not  in  the  course  of  his 
employment  of  the  child. 

An  appeal  by  the  defendant  from  the  judgment  of  the  Judge 
of  the  County  Court  of  the  County  of  Wentworth  (8th  March, 
1927),  awarding  the  plaintiff  $400  damages  for  injury  to  his 
right  eye,  caused,  as  alleged,  by  a bullet  from  an  air-rifle  fired  by 
a boy,  a friend  of  the  defendant’s  infant  son,  from  the  defendant's 
house. 

April  20.  The  appeal  was  heard  by  Latchford,  C.J.^  Middle- 
ton,  Orde,  and  Smith,  JJ.A. 

James  Haversori,  K.C.,  for  the  appellant,  argued  that  there  was 
no  liability  on  his  part  by  reason  of  his  relationship  to  his  son. 
The  son  did  not  commit  the  tort,  but  the  son’s  friend,  who  was 
also  a minor  of  about  15  years  of  age,  and  certainly  the  appellant 
could  not  be  responsible  for  the*act  of  a stranger,  of  whose  presence 
in  the  house  he  was  unaware.  The  appellant  could  be  liable  only 
if  there  w^as  negligence  on  his  own  part.  But  he  put  the  rifle 
without  ammunition  in  the  attic  of  the  house,  where  strangers  at 
least  would  not  be  expected  to  be.  He  could  not  foresee  that  the 
boy  who  fired  the  gun  would  be  present  in  the  house,  where  he 
certainly  did  not  come  on  his  (the  appellant’s)  invitation.  The 
gun  without  ammunition  was  harmless,  and  the  ammunition  was 
supplied  by  the  stranger  boy,  not  by  the  son. 

The  plaintiff,  respondent,  though  notified,  did  not  appear  in 
person  or  by  counsel. 

May  20.  The  judgment  of  the  Court  was  read  by  Latchford, 
C.J. : — The  plaintiff,  a boy  about  7 years  of  age,  entered  suit  by 
his  father  as  next  friend,  against  the  defendant,  for  damages  sus- 
tained on  Sunday  the  14th  March,  1926,  when  another  boy,  15 
years  of  age,  named  Peter  Fusti,  a chum  ” of  the  defendant’s 
14-year  old  son,  Guilio,  fired  ” what  is  called  an  air-rifle  from 
the  attic  of  the  defendant’s  house,  and  seriously  injured  the  ]diin- 
tiff’s  right  eye. 

The  boys  had  bought  the  rifle  at  a hardware  store,  ^\going 
halvers,”  as  they  say,  in  the  cost.  As  tlie  rifle  is  actuated  by  the 
release  of  a compressed  spring,  and  is  probably  not  an  air-gun,” 
within  the  meaning  of  that  term  in  sec.  119  of  the  Criminal  Code, 
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the  proprietor  of  the  store  did  not  commit  a criminal  offence  in 
selling  it  to  minors  under  sixteen  years  of  age ; and^  notwithstand- 
ing the  decision  in  Fowell  v.  Grafton  (1910).,  22  O.L.R.  550, 
would  not  be  liable  to  the  plaintiff  in  damages  for  the  injuries 
sustained.  However  this  may  be,  the  rifle  was  first  taken  to 
Peter’s  house,  but  his  mother  forbade  him  to  keep  it  there.  Start- 
ing with  it  on  the  evening  of  the  purchase  to  a club  to  which  the 
boys  belonged,  they  met  trouble  on  the  way  in  the  person  of  a 
policeman^  who,  seeing  them  armed,  and  doubting  their  story  that 
they  had  bought  the  rifle,  took  it  from  them  and  brought  it  to  the 
defendant’s  home — Guilio  prudently  going  on  to  the  club.  On  his 
return  home  his  father  asked  him  who  owned  the  gun.  The  boy’s 
evidence  is  that  he  said,.  “ It  isn’t  mine.”  I tried  to  deny  it. 
He  said,  ^ I will  break  it.’  I didn’t  like  to  see  it  broke — I just 
bought  it  the  same  day ; so  he  said,  ^ Put  it  up  in  the  attic,  but 
don’t  touch  it,’  and  I put  it  there,  in  the  big  room.” 

Q.  When  did  you  next  have  the  gun  ? A.  I didn’t  touch  it 
at  all. 

Q.  What  happened  on  Sunday?  A.  He  (Peter)  came  to 
us  for  Sunday-school,  and  it  was^ about  half-past  one;  we  have 
plenty  of  time;  we  went  up  in  the  attic.  We  started  looking  at 
a war  book;  then  he  said  ‘^Let’s  have  boxing.’ 

“ Q.  (By  his  Honour).  AVho  took  the  gun  down?  A.  Peter. 

I said,  Don't  do  it.’  He  said,  ‘ I will  take  a couple  of  shots.’ 
We  didn’t  know  any  one  was  near.” 

Peter  supplied  the  bullets  from  his  pocket.  His  second  shot 
struck  the  plaintiff^  who  was  standing  on  the  verandah  of  an  ad- 
jacent house. 

There  is  evidence  by  a girl  called  Train!  that  on  the  previous 
day  she  was  fired  at  from  the  attic,  where  the  boys  were  at  the 
time,  but  she  could  not  state  which  of  them  did  the  firing. 
Another  witness  gave  evidence  of  being  fired  at  from  the  same 
place  but  could  not  say  by  which  of  the  boys.  The  plaintiff’s 
father  said  that  about  ten  days  before  the  accident,  on  a morning 
when  he  was  returning  from  work,  Guilio  pointed  the  gun  at  him,- 
but  was  deterred  from  firing  it  by  a threat  of  condign  punish- 
ment. Asked,  Did  you  tell  the  father?”  he  answered,  No.” 
The  plaintiff’s  mother  deposed  that  Guilio  had  once  pointed 
the  gun  at  her  from  the  attic  window,  and  that  on  another  occa- 
sion she  saw  liim  fire  at  a man  from  the  same  point  of  vantage 
!uid  make  a hit. 

It  is  probable  that,  despite  the  boys’  denial,  one  or  both  of 
tliem  had  ‘‘fired”  the  gun  more  than  once  from  the  attic  of  tlie 
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def'endant’s  house.  It  is,  however,  beyond  question  that  the  injury 
sustained  by  the  plaintiff  was  caused,  not  by  the  defendant’s  son, 
but  by  the  son’s  friend,  Peter. 

The  learned  trial  Judge  held  the  defendant  negligent  and 
liable  because  of  his  leaving  the  air-rifle  where  his  son  and  his 
friend  could  obtain  the  same.” 

AVith  great  respect,  I am  of  opinion  that  negligence  cannot 
properly  be  attributed  to  the  father  in  the  circumstances  of  this 
case.  The  evidence  failed  to  establish  that  he  had  any  knowledge 
or  apprehension  that  his  son  or  any  friend  of  his  son  used  or  was 
likely  to  use  the  rifle  after  it  had  been  placed  in  the  attic,  and  the 
son  had  been  forbidden  to  use  it.  The  defendant  did  not  consent 
to  or  sanction  its  use  by  his  son,  still  less  by  any  friend  of  his  son. 
Indeed  evidence  is  lacking  that  he  was  aware  that  his  son  had 
brought  Peter  to  his  house  on  that  Sunday  or  on  any  other  occa- 
sion. I think  that  the  father  of  an  infant  cannot  be  held  liable 
for  a wrong  done  in  his  house  by  a guest  of  the  infant,  when  the 
father  is  in  fact  unaware  that  the  wrongdoer  was  or  was  likely  to 
be  his  child’s  guest. 

Fathers  have  been  held  responsible  for  the  torts  of  their  infant 
children,  but  in  entirely  different  circumstances,  such,  for  instance, 
as  in  Belee  v.  Sales  (1916),  32  Times  L.R.  413,  where  the  defend- 
ant was  held  liable  in  damages  for  injuries  similar  to  those  suffered 
by  the  plaintiff  in  this  case.  Sales  had  presented  his  son,  a lad 
of  fifteen,  with  an  air-gun.  He  allowed  the  boy  to  have  it  after 
a complaint  had  been  made  to  him  that  it  had  been  so  abused  as 
to  cause  danger  to  others.  In  that  case,  as  Mr.  Justice  Rowlatt 
observes,  the’  evidence  shewed  that  the  boy  only  kept  the  gun 
under  the  control  and  by  the  permission  of  the  defendant.  The 
father  was  thus  clearly  negligent. 

It  is,  of  course,  unnecessary  to  determine  here  whether,  if  the 
injury  to  the  plaintiff  had  been  caused  by  the  defendant’s  son^  the 
defendant  would  be  liable.  The  general  principle  may  be  taken 
to  be  as  stated  in  Eversley  on  Domestic  Relations,  4th  ed.,  p.  581 : 
A father  is  not  liable  in  damages  for  the  torts  of  his  child  com- 
mitted without  his  knowledge,  consent,  or  sanction,  and  not  in 
the  course  of  his  employment  of  the  child.” 

The  appeal  should  be  allowed  with  costs  and  the  action  dis- 
missed with  costs. 

Appeal  allowed.,  . 


6T3 


App.  Div. 
1927. 
M'onte- 

SANTO 

V. 

Dr  Ubaldo. 

Latcliford, 

C..I. 


614 

1027. 
May  20. 


1 


ONTAEIO  LAW  EEPOKTS.  [vol. 

[APPELLATE  DIVISION.] 

Canadian  Performing  Eight  Society  Ltd.  v.  Famous  Platers 
Canadian  Corporation  Ltd. 

Copyright — Musical  Compositions — Assignments  of  Performing  Rights 
— Action  of  Assignees  for  Infringement — Canadian  Copyright  Act, 
PJ21,  11  d 12  Geo.  V.  ch.  24,  sec.  39(2) — Construction  of — Right  to 
Maintain  Action — Necessity  for  Registration  of  Grant  in  Canadian 
Copyright  OMce. 

Under  the  provisions  of  sec.  39,  para.  2,  of  the  Canadian  Copyright  Act, 
1921,  11  & 12  Geo.  V.  ch.  24,  no  grantee  of  an  interest  in  a copyright 
can  maintain  an  action  under  the  Act  unless  his  grant  has  been 
registered  in  the  Copyright  OflEice  at  Ottawa. 

It  was  contended  for  the  plaintiffs  that  the  provisions  of  sec.  39  (2) 
are  applicable  only  where  it  is  shewn  that  there  is  a grant  of  the 
same  interest  in  a copyright  to  some  one  other  than  the  plaintiff 
subsequent  in  date  to  the  grant  under  which  the  plaintiff  claims: — 
Held,  assuming  in  favour  of  the  plaintiffs  that,  under  the  Imperial 
statutes  which  were  in  force  in  Canada  before  the  passing  of  the 
Act  of  1921,  they  would  have  been  entitled,  without  registration 
of  their  assignments,  to  maintain  this  action,  and  assuming  that 
sec.  39  (2)  deprived  them  of  an  existing  right,  that  the  words  of 
the  statute,  being  explicit,  must  be  given  full  effect. 

The  principle  of  construction  stated  in  Cohen  v.  South  Eastern  Rail- 
way Co.  (1877),  2 Ex.  D.  253,  260,  applied. 

Judgment  of  Rose,  J.,  ante  280,  affirmed. 

An  appeal  by  the  plaintiffs  from  the  judgment  of  Eose,  J.,  ante 
280. 

May  2.  The  appeal  was  heard  by  Latchford,  C.J.,  Eiddell, 
Middleton,  Masten,  and  Orde,  JJ.A. 

B.  C.  H.  Cassels,  K.'C.,  for  the  appellants,  argued  that  the  trial 
Judge  erred  in  holding  that  under  the  provisions  of  sec.  39,  para.  2, 
of  the  Canadian  Copyright  Act,  1921,  11  & 12  Geo.  V.  ch.  24,  no 
grantee  of  an  interest  in  a copyright  may  maintain  any  action 
unless  his  grant  has  been  registered  in  the  Copyright  Office  at 
Ottawa,  that  provision  being  applicable  only  where  'i  is  shewn  that 
there  has  been  a subsequent  grant  of  the  same  interest  to  some  one 
other  than  the  plaintiff.  Under  sec.  25,  para.  2,  of  the  Imperial 
Copyright  Act,  1911,  1 & 2 Geo.  V.  ch.  46,  and  the  certificate  of 
notice  dated  the  6th  December,  1923,  published  by  the  Secretary 
of  State  in  the  London  Gazette  on  the  14th  December,  1923.  the 
Dominion  of  Canada  is  to  be  treated  as  if  it  were  a dominion  to 
which  the  Imperial  Act  extends,  and  the  plaintiffs  may  therefore 
maintain  this  action  under  the  provisions  of  the  Imperial  Copy- 
right Act  of  1911  without  registration. 

W.  N.  Tilley,  K.C.,  and  C.  F.  H.  Carson^  for  the  defendants, 
respondents,  were  not  called  on. 
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May  20.  The  judgment  of  the  Court  was  read  by  Masten, 
J.A. : — Appeal  from  the  judgment  of  Rose,  J.,  dated  the  7th  March^ 
1927,  dismissing  the  action.  The  plaintiffs  claim  a declaration  that 
they  are  the  owners  of  the  exclusive  right  to  perform  in  Canada 
certain  musical  works  in  the  pleadings  mentioned;  a declaration 
that  the  defendants  have  infringed  such  exclusive  right;  and  con- 
sequent relief. 

The  trial  Judge  dismissed  the  action  on  the  ground  that  under 
the  provisions  of  sec.  39,  para.  2,  of  the  Copyright  Act,  being  11  & 
12  Geo.  V.  ch.  24,  no  grantee  of  an  interest  in  a copyright  can 
maintain  an  action  under  the  said  Act  unless  his  grant  has  been 
registered  in  the  Copyright  Office  at  Ottawa. 
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The  paragraph  referred  to  reads  as  follows : — 


(2)  Any  grant  of  an  interest  in  a copyright,  either  by  assign- 
ment or  license,  shall  be  adjudged  void  against  any  subsequent 
assignee  or  licensee  for  valuable  consideration  without  actual  notice, 
unless  such  assignment  or  license  is  registered  in  the  manner 
directed  by  this  Act  before  the  registering  of  the  instrument  under 
which  a subsequent  assignee  or  licensee  claims,  and  no  grantee  shall 
maintain  any  action  under  this  Act^  unless  his  and  each  such  prior 
grant  has  been  registered.” 

Before  this  Court  the  only  point  which  was  presented  for  con- 
sideration was  ground  3 of  the  notice  of  appeal,  viz.,  that  the  pro- 
visions of  sec.  39,  para.  '2,  are  only  applicable  where  it  is  shewn 
that  there  is  a grant  of  the  same  interest  in  a copyright  to  some 
one  other  than  the  plaintiff  subsequent  in  date  to  the  grant  under 
which  the  plaintiff  claims. 

The  words  which  have  been  held  to  preclude  the  plaintiffs’ 
right  of  action  are : — 

^^No  grantee  shall  maintain  any  action  under  this  Act,  unless 
his  and  each  such  prior  grant  has  been  registered.’’ 

Standing  by  themselves,  those  words  are  plain,  simple,  and 
direct;  but  the  appellants  contend  that,  forming  as  they  do  an 
integral  part  of  sec.  39,  they  ought  not  to  be  given  a broad  and 
general  interpretation,  but  ought  to  be  confined  and  limited  to  the 
subject-matter  of  sec.  39  in  the  manner  stated  by  the  appellants  in 
their  notice  of  appeal.  Counsel  for  the  appellants  also  submits 
that  the  words  “each  such  prior  grant”  support  the  construction 
for  which  he  contends. 


The  provision  in  question  is  perhaps  not  well  expressed,  and  it 
may  be  that  Parliament  intended  its  effect  to  be  as  urged  by  counsel 
for  the  appellants;  but,  after  careful  consideration  of  his  argu- 
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ment,  we  are  all  of  opinion  that  the  considerations  urged  are  insuffi- 
cient to  permit  us  to  disregard  the  words  of  the  statute. 

The  principle  of  construction  to  he  applied  in  this  case  was 
stated  hy  the  Court  of  Appeal  in  Cohen  v.  South  Eastern  Railway 
Co.  (1877),  2 Ex.  D.  253,  at  p.  260.  In  that  case  the  question 
was  whether  31  & 32  Viet.  ch.  119,  sec.  16,  incorporated  sec.  7 of 
the  Railway  and  Canal  Traffic  Act  so  as  to  apply  it  not  only  to  car- 
riage hy  railway  but  also  to  carriage  by  steamer,  and  Hellish,  L.J., 
says : — 

The  words  are  so  clear  that  there  can  be  no  doubt  about  it. 
‘ The  provisions  of  the  Railiuay  and  Canal  Traffic  Act,  185Jf,  so  far 
as  the  same  are  applicable,  shall  extend  to  the  steam  vessels  and  to 
the  traffic  carried  on  thereby.’  Those  words  in  their  plain  and 
natural  meaning  incorporate  sec.  7,  as  well  as  every  other  section 
of  the  Act.  Then  why  should  it  be  excepted  ? The  only  reason  is 
that  this  clause  is  not  contained  in  a separate  section  by  itself,  but 
is  contained  at  the  end  of  sec.  16 ; and  therefore  it  is  said  that  it  is 
to  be  confined  to  the  subject-matter  to  which  the  previous  parts  of 
sec.  16  relate.  I am  not  aware  that  there  is  any  such  rule  of  con- 
struction of  an  Act  of  Parliament.  If  some  absurdity  or  incon- 
venience followed  from  holding  it  to  apply  to  the  whole  Act,  it 
might  be  reasonable  to  confine  the  incorporation  to  clauses  relating 
to  some  particular  subject-matter;  but  if  there  is  no  inconvenience 
from  holding  that  the  incorporation  includes  sec.  7 as  well  as  the 
other  sections,  we  ought  to  hold  that  it  does.^’ 

The  Court  held  accordingly,  and  its  conclusion  in  that  regard 
was  affirmed  by  the  House  of  Lords  in  the  case  of  Doolan  v.  Midland 
Railway  Co.  (1877),  2 App.  Cas.  792,  at  pp.  804  and  805. 

It  is  entirely  possible  that  the  object  of  the  clause  under  con- 
sideration in  the  present  appeal  was  to  provide  the  public  with  a 
complete  public  record,  open  to  search  by  every  one,  shewing  who 
held  the  performing  rights  in  these  musical  compositions.  It  is 
impossible  for  us  to  say  that  this  was  not  its  purpose,  and  conse- 
quently we  are  unable  to  say  that  by  acceding  to  the  appellants’ 
construction  we  should  be  advancing  the  object  of  the  statute.  We 
might,  on  the  contrary,  be  defeating  it,  for  the  context  throws  no 
side-light  on* the  main  purpose.  Consequently  the  rule  to  be 
applied  is,  I think,  to  construe  the  Act  ^^principally  by  the  words 
of  the  statute  itself,  which  we  are  to  read  in  their  ordinary  sense, 
and  only  modify  or  alter  so  far  as  it  may  be  necessary  to  avoid  some 
manifest  absurdity  or  incongruity,  but  no  further Salkeld  v. 
Johnson  (1848),  2 Ex.  256,  at  p.  273. 

Assuming  in  favour  of  the  appellants  that  under  the  Imperial 
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statutes  which  were  in  force  in  Canada  before  this  statute  was  App.  Diw 


passed  the  plaintiffs  would  have  been  entitled  without  registration 
of  their  assignments  to  maintain  this  action,  and  assuming  that 
the  provision  in  question  deprived  them  of  an  existing  right,  I still 
think  that  the  words  of  the  statute  are  explicit  and  must  receive 
their  full  meaning  and  effect. 
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For  these  reasons,  as  well  as  for  the  reasons  stated  by  the  learned 
trial  Judge,  this  appeal  should  be  dismissed  with  costs. 
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Will — Consti'iiction — Life-estate — Tested  Remainder — “ Shall  Die  ivith-  “ ‘ 

out  Leaving  Lawful  HeWs  ” — Title  to  Land. 

A testator  dying  in  May,  1880,  devised  lands  to  his  son  J.S.  “for  the 
term  of  his  natural  life  . . . but  if  my  said  son  J.S.  should  have 

a lawful  heir  or  heirs  then  said  lands  shall  be  equally  divided  among 
them  on  the  death  of  their  father  but  if  my  said  son  J.S.  shall  die 
without  leaving  lawful  heirs  then  in  that  case  I direct  the  said  lands 
shall  be  sold  and  the  proceeds  thereof  to  be  equally  divided  among 
my  remaining  children  or  their  heirs.”  J.S.  had  one  child  only, 
born  on  the  25th  September,  1880,  who  died  on  the  4th  December, 

1888:— 

Held,  that,  subject  to  the  life-estate  of  J.S.,  the  remainder  vested  in 
his  child,  and  that  upon  her  death  it  passed  to  J.S.  and  his  wife,  the 
child’s  mother,  and  that  now,  subject  only  to  the  remote  possibility 
of  further  issue  being  born,  J.S.  and  his  wife  could  make  a good 
title  to  the  lands.  The  word  “heirs”  must  be  read  as  meaning 
children  or  descendants,  and  the  words  “ shall  die  without  leaving 
lawful  heirs  ” as  “ shall  die  not  then  having  had  a lawful  child.” 

The  rule  in  Maitland  v.  Ghalie  (1822),  6 Mad.  243  (perhaps  more  aptly 
described  as  the  rule  in  Woodeoek  v.  Duke  of  Dorset  (1792),  3 Bro. 

C.C.  569,  29  E.R.  704),  discussed  and  applied. 

Review  of  the  decided  cases. 

Bythesea  v.  Bythesea  (1854),  23  L.J.  Ch.  1004,  distinguished. 


An  appeal  by  John  Smith  Tallman  from  an  order  of  RovSE,  J., 
in  Weekly  Court  (14th  March,  1927),  upon  an  application  under 
the  Vendors  and  Purchasers  Act,  declaring  the  true  construction 
of  the  will  of  John  Smith,  deceased,  and  declaring  that  Joshua 
Smith  and  his  wife  Martha  L.  Smith  can  make  a good  title  to 
lands  which  are  the  subject  of  a contract  of  purchase  and  sale. 


May  30.  The  appeal  was  heard  by  Latctiford,  C.J.,  Riddell, 
Middleton,  Masten,  and  Oude,  JJ.A. 

R.  S.  Casseh,  K.C.,  for  the  appellant.  The  clause  of  the  will 
now  in  question  was  under  judicial  consideration  in  v.  Smith 


618 


App.  Div. 
192- 
Re 

Smith 

AND 

Ready. 


% 


ONTAEIO  LAW  EEPOETS.  [vol. 

(1885),  8 O.E.  677,  and  it  was  there  decided  that  Joshua  Smith  did 
not  take  an  estate  in  fee  or  in  tail  because  the  context  shewed  that 
the  heirs  ” referred  to  were  his  children.  The  question  now  before 
the  Court  was  referred  to  but  was  not  decided,  and  in  the  report 
there  is  an  error  in  the  quotation  of  the  clause  of  the  will,  the 
wording  given  in  the  report  being  if  my  said  son  Joshua  should 
leave  a lawful  heir,^^  etc.,  instead  of,  as  it  should  be,  if  my  said 
son  Joshua  should  have  a lawful  heir,"’  etc.  Upon  the  point  now 
in  question  the  conclusion  ought  to  be  that  the  appellant^  as  sole 
heir  of  a child  of  the  testator,  has  a vested  interest  in  the  land, 
subject  to  the  possibility  of  Joshua  Smith  leaving  issue  him  sur- 
viving. While  in  a number  of  cases  the  words  without  leaving 
children  ” have  been  treated  as  equivalent  to  without  having  had 
children,”  that  construction,  it  is  submitted,  is  admissible  only  to 
resolve  an  ambiguity  and  should  not  be  adopted  to  defeat  the  plain 
intention  of  the  testator.  What  that  intention  is  in  the  present 
case  is  beyond  any  doubt,  and  it  is  unreasonable  to  give  to  Joshua 
Smith  and  his  wife  an  absolute  estate  when  survivorship  to  a grand- 
child is  what  the  testator  has  in  contemplation.  Certainly  he  did 
not  wish  Joshua  to  have  more  than  a life-estate.  The  cases  in 
which  this  question  has  been  considered  are  referred  to  and  classi- 
fied in  Hawkins  on  Wills,  3rd  ed.,  p.  257;  Halsbury’s  Laws  of 
England,  vol.  28,  tit.  Wills,  p.  823  ; Jarman  on  Wills,  6th  ed.,  p. 
1638;  and  Theobald  on  Wills,  Canadian  ed.,  p.  705.  It  is  plain 
from  these  cases  that  the  rule  of  construction  is  not  an  absolute 
one,  and  if  there  be  any  indication  of  contingency  the  construc- 
tion should  not  be  adopted.  In  the  present  case  the  gift  to  the 
heir  or  heirs  ” of  Joshua  is  at  the  death  of  their  father,”  which 
in  itself  imports  contingency  and  the  necessity  of  survivorship. 
The  testator  has  also  himself  emphasised  the  distinction  between 
having  ” and  leaving,”  and  there  should  be  in  this  case  the 
same  result  as  in  the  closely  resembling  case  of  Bythesea  v.  Bythesea 
(1854),  23  L.J.  Ch.  1004. 

J.  P.  Kent,  for  the  vendor,  respondent.  The  appellant  has  quite 
failed  to  distinguish  this  case  from  those  in  which,  on  almost  identi- 
cal language,  the  construction  which  the  vendor  contends  for  has 
been  adopted.  This  construction  is  to  some  extent  arbitrary,  but  the 
rule  has  long  been  definitely  and  firmly  established.  That  heirs  ” 
in  this  clause  means  ‘^children”  has  already  been  judicially  deter- 
mined by  a decision  binding  on  the  parties  to  this  appeal,  and 
undoubtedly  each  child  that  might  be  born  to  Joshua  Smith  took 
a vested  estate  at  birth,  subject  only  to  possible  partial  divesting 
to  let  other  children  share.  There  is  nothing  in  the  suggestion  that 
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there  is  any  contingency  in  the  gift  to  the  child  or  children.  At 
the  death  of  their  father  ” means  simply  subject  to  the  life-estate 
of  their  father/’  and  the  estate  taken  by  Joshua’s  child  or  children 
is  not  cut  down  or  limited  by  these  words.  I rely  particularly  on 
In  re  Cohbold,  [1903]  2 Ch.  299,  304;  and  In  re  Hamlet  (1888), 
39  Ch.  D.  426. 

W.  Timmins,  for  the  purchaser,  submitted  to  the  order  of  the 
Court. 

Cassels,  K.C.,  in  reply. 


A'pp.  Div. 
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May  20.  Middleton,  J.A.  : — An  appeal  by  John  Smith  Tail- 
man  from  the  judgment  pronounced  by  Mr.  Justice  Rose  on  the 
14th  day  of  March,  1927,  declaring  that  Joshua  Smith  and  his 
wife,  Martha  L.  Smith,  can  convey  a good  title  to  the  lands  in  ques- 
tion to  the  purchaser. 

John  Smith,  the  own^r  of  the  lands  in  question,  died  on  the 
2nd  May,  1880,  having  first  made  and  published  his  last  will,  bear- 
ing date  the  3rd  January,  1880,  which  was  duly  admitted  to  pro- 
bate by  the  proper  Surrogate  Court.  By  the  fourth  clause  of  his 
will  he  provided:  “I  will  and  bequeath  to  my  son  Joshua  Smith 
for  the  term  of  his  natural  life  the  farm  purchased  from  John 
Bedell”  (less  twenty  acres  already  disposed  of)  ^^but  if  my  said 
son  J oshua  should  have  a lawful  heir  or  heirs  then  said  lands  shall 
be  equally  divided  among  them  on  the  death  of  their  father  but  if 
my  said  son  Joshua  Smith  shall  die  without  leaving  lawful  heirs 
then  in  that  case  I direct  the  said  lands  shall  be  sold  and  the  pro- 
ceeds thereof  to  be  equally  divided  among  my  remaining  children 
or  their  heirs.”  (The  will  is  not  correctly  quoted  in  Smith  v.  Smith, 
8 O.R.  677.) 

Joshua  Smith  had  one  child,  Nellie,  who  was  born  on  the  25th 
September,  1880,  but  died  on  the  4th  December,  1888. 

Under  this  will  Joshua  Smith  originally  claimed  that  he  was 
entitled  to  the  land  in  fee  simple  by  reason  of  the  application  of 
the  rule  in  Shelley’s  case.  This  contention  was  disposed  of  by  the 
judgment  of  the  late  Chancellor  Boyd  in  Smith  v.  Smith,  supra, 
who  held  that  the  words  lawful  heir  or  heirs  ” meant  child  or 
children  ” by  reason  of  the  reference  to  “ their  father,”  and  that, 
therefore,  all  that  Joshua  Smith  was  entitled  to  under  the  will  was 
a life-estate.  The  Chancellor  remarks  (p.  679)  : A child  has 

been  born  to  him,  and  it  is  needless  now  to  discuss  nor  was  it  argued 
as  to  the  estate  of  that  child  during  the  life  of  the  father.  It  is 
sufficient  for  the  purposes  of  this  action  to  negative  the  claim  of 
the  plaintiffs  to  be  either  tenants  in  fee  simple  or  in  fee  tail  in  pos- 
session of  the  farm  in  question,  while  this  child  lives.” 
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The  claim  now  put  forward  is  that,  subject  to  the  life-estate  of 
the  father,  the  remainder  vested  in  this  child,  and  that  upon  her 
death  it  passed  to  Joshua  Smith  and  his  wife,  the  child’s  mother, 
and  that  now,  subject  only  to  the  remote  possibility  of  further  issue 
being  born,  Joshua  Smith  and  his  wife  can  make  a good  title  to  the 
land.  This  claim  is  resisted  by  Tallman,  who  is  one  of  those  who 
would  take  under  the  gift  over  if  it  should  be  held  that  that  gift 
will  become  effective  by  reason  of  Joshua  Smith  dying  without 
leaving  any  issue  him  surviving. 

Mr.  Justice  Rose  has  held  that  the  case  is  governed  by  the  rule 
in  Mmtland  v.  Chalie  (1822),  6 Mad.  243^  and  that  the  words 
shall  die  without  leaving  lawful  heirs  ” must  be  read  shall  die 
not  then  having  had  a lawful  child.”  Prom  this  decision  the  appeal 
is  had. 


Were  one  to  read  the  words  used  by  the  testator  and  attempt 
to  attach  a meaning  in  the  light  of  the  events  that  have  happened, 
only  one  meaning  could  be  given  to  them.  If  Joshua  Smith  d ’ed 
without  leaving  lawful  heirs,  using  the  word  heirs  ” in  the  sense 
of  children  ” or  descendants,”  the  testator  unquestionably  meant 
that  in  that  event  this  farm  was  to  go  to  his  (the  testator’s)  remain  - 
ing children  or  their  heirs,  i.e.,  descendants. 

Before  discussing  this  further,  I think  it  expedient  to  ascertain 
as  best  I can  the  real  meaning  of  the  rule  and  its  limitations. 

Although  referred  to  as  the  rule  in  Maitland  v.  Chalie,  the  rule 
really  had  its  origin  much  earlier.  Possibly  it  might  more  aptly 
be  described  as  the  rule  in  Woodcock  v.  Duke  of  Dorset  (1792),  3 
Bro.  C.C.  569,  29  E.R.  704.  There  Lord  Chancellor  Thurlow  was 
confronted  by  a difficulty  upon  a marriage  settlement.  The  estate 
was  settled  upon  spouses  for  life,  and,  ^hf  they  should  leave,  at  the 
death  of  the  survivor,”  any  child  or  children  of  their  bodies  begot- 
ten, then  for  the  benefit  of  the  child  or  children.  The  surviving 
spouse  was  long-lived,  and  in  the  meantime  a child  had  been  born 
and  had  died,  leaving  children.  The  suggestion  was  made  that  this 
child  having  died  during  the  lifetime  of  its  parents  its  issue  would 
take  nothing,  and  the  gift  over  would  take  effect.  The  result  shocked 
the  conscience  of  the  Court,  and  the  Lord  Chancellor  when  reserv- 
ing judgment  remarked  upon  the  possibility  of  the  settlors  upon  a 
marriage  settlement  such  as  this  making  provision  for  children  and 
limiting  that  provision  to  the  case  of  children  who  survived  the 
parent  but  its  extreme  improbability,  and  added  the  most  signifir 
cant  remark : Though  the  words  are  strong  and  difficult  to  rnan- 

age,  the  intention  of  the  settlement  is  the  truth  and  honour  of  the 
case,”  and  after  more  than  two  years’  meditation,  without  giving 
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reasons^  he  gave  judgment  in  accordance  with  the  truth  and  honour 
of  the  case.  To  the  report  of  this  case  in  29  E.R.  704^  the  learned 
editor  adds  a foot-note  stating  that  this  seems  to  be  the  strongest 
decision  upon  the  subject^  in  opposition  to  words  so  ^ difficult  to 
manage’%as  were  here  used:  and  Lord  Eldon,  C.,  has  repeatedly 
stated  that  it  can  only  be  maintained  upon  the  certainty  that  the 
Court  attained  the  clear  intention  of  the  parties.’^ 

Maitland  v.  Chalie  was  a decision  of  Sir  John  Leach  upon  a 
will.  The  provisions  of  the  will  were  complicated.  There  was  a 
clear  vested  interest  in  the  first  place  given  to  the  children  of  a 
daughter  attaining  twenty-one,”  and  there  was  later  a provision 
giving  the  property  over  if  the  daughter  should  die  leaving  no 
children.  The  children  of  the  daughter  had  predeceased  her,  leav- 
ing issue.  The  Vice-Chancellor,  on  the  authority  of  Woodcock  v. 
Duke  of  Dorset,  decided  that  he  could  read  the  word  having  ” for 
leaving,”  so  then  ‘‘the  whole  will  will  express  a consistent  inten- 
tion.” 

Since  then  innumerable  cases  have  been  decided  in  which  this 
rule  is  referred  to  and  acted  upon.  In  all  these  cases  the  rule  is 
relied  upon  as  an  instruction  to  give  effect  to  the  intention  or  what 
is  presumed  to  be  the  real  intention  of  the  testator  or  settlor.  That 
intention  has  generally  been  found  to  exist  by  reason  of  a recital  in 
a settlement  or  from  something  in  a will  from  which  it  is  inferred 
that  the  settlor  or  testator  has  the  intention  of  benefiting  the  issue 
of  a particular  individual.  In  very  many  of  the  cases  the  expres- 
sion used  in  the  gift  is  child  or  children,”  and  the  gift  over  is  in 
default  of  leaving  any  such  child  or  children.  It  is  then  pointed 
out  that  if  the  original  donee  had  had  several  children,  and  all  but 
one  should  die  in  his  lifetime,  the  gift  over  could  not  take  effect, 
and  that  in  such  case,  according  to  many  authorities,  the  fund 
must  be  divided  per  stirpes  between  the  surviving  child  and  the 
'issue  of  the  dead  children.  It  is  thought  to  be  extremely  unlikely 
that  the  testator  should  intend  to  defeat  the  expectations  of  the 
entire  class  by  the  mere  accident  of  the  last  living  child  pre- 
deceasing the  life-tenant.  Such  an  intention,  although  possible, 
has  been  described  as  so  capricious  and  absurd  as  to  be  almost 
unthinkable:  per 'Cotton,  L.J.,  in  In  re  Ball  (1888),  40  Ch.  D.  11; 
Ba/rkworth  v.  Barkworth  (1906),  75  L.J.  Ch.  754. 

Another  principle  has  been  invoked  in  support  of  the  rule. 
Where  there  is  found  a clear  gift  in  the  earlier  part  of  the  will  this 
gift  cannot  be  cut  down  by  a vague  and  uncertain  provision  found 
later.  The  rule  is  only  to  be  invoked  in  cases  of  ambiguity,  and 
where  the  destructive  clause  is  ambiguous  the  clear  gift  must  pre- 
vail. 
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From  time  to  time  there  has  been  an  attempt  to  narrow  the  rule 
and  confine  it  to  cases  of  marriage  settlements  only^  and  also  to 
restrict  its  operation  in  other  ways,  but  the  rule  as  properly  under- 
stood is  now  firmly  imbedded  in  English  case  law  as  to  preclude 
any  discussion  as  to  its  propriety.  See,  for  example,  Waj^efield  v. 
Maffet  (1885),  10  App.  Cas.  422,  where  Emperor  v.  Eolfe  (1749), 
Yes.  Sr.  208,  one  of  the  series  of  settlement  cases,  received  the 
sanction  of  the  House  of  Lords,  and  Tre/mrne  v.  Layton  (1875), 
L.R.  10  Q.B.  459,  a decision  of  the  Exchequer  Chamber. 

In  the  case  of  White  v.  Hill  (1867),  L.R.  4 Eq.  265,  the  deci- 
sion of  Vice-Chancellor  Sir  W.  Page  Wood  is  particularly  illumin- 
ating. During  the  course  of  the  argument  the  Vice-Chancellor  had 
said : “ The  primd  facie  meaning  of  ^ leaving  ’ is  ^ leaving  at  the 
death.’  The  'Courts  have  said  that  ‘leaving’  may  mean  ‘having;’ 
but  it  would  be  much  more  difficult  to  turn  ‘ leaving  at  the  time  of 
her  decease  ’ into  ‘ having  ’ than  ‘ leaving  ’ simply.”  In  the  course 
of  the  judgment  (pp.  270,  271)  he  says:  “‘Leaving’  is  a word 
that  may  be  construed,  in  its  primary  sense,  as  leaving  on  the 
decease  of  the  person  to  whom  the  word  applies;  but  it  has  been 
construed  as  ‘ having,’  rather  than  that  a child  shall  be  deprived  of 
a vested  interest  which  seems  to  have  been  made  as  a provision  for 
it.  It  is  true  that  the  remark  was  made  in  Bythesea  v.  Bythesea, 
23  L.d.  Ch.  1004,  1006,  that  ‘The  existence  of  a marriage  settlement, 
per  se,  proves  an  intention  to  provide  for  the  children  generally ; 
but  a will  is  arbitrary  in  its  nature,  and  such  may  be,  or  may  not 
be,  the  intention.  In  both  cases,  the  question  is  one  of  intention; 
and  in  a*  will  so  framed  as  to  shew  an  intention  to  provide  for 
children,  the  principle  may  be  properly  applied  . . .’  It  was 
observed  in  Bythesea  v.  Bythesea  that,  under  a will  so  framed,  a 
child  just  born  might  take  a share  and  die,  and  it  may  be  supposed 
that  a testator  would  not  be  desirous  of  giving  anything  to  a person 
having  so  brief  an  existence.  But  it  does  not  strike  me  that  the 
observation  has  very  great  force;  for  this  reason,  that  in  such  a 
case  the  provision  made  for  the  family  takes  effect.  It  is  true  the 
share  would  go  to  the  child’s  father,  as  heir-at-law,  as  the  law  now 
stands;  but  still,  that  is  a provision  made  for  the  family;  and  the 
real  question  is  this,  does  the  testator,  in  carefully  providing  for 
his  child  A.  with  a portion  of  his  fortune,  desire  that  portion  to  be 
taken  away  from  the  descendants  of  A.  and  go  over  to  another 
branch  of  the  family?  In  settlements  the  Court  has  held  that  that 
was  not  the  intention,  but  that  the  intention  was  to  provide  for  the 
families  of  the  several  children.  In  this  case,  if  I were  to  hold 
that  there  is  a gift  for  life,  and  then,  on  the  death  of  the  tenant 
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for  life  without  leaving  a child,  a gift  over,  although  there  may  be 
remoter  issue  living,  I should  be  erring  against  the  rule.^’ 

In  Treharne  v.  Layton  {supra)  the  child  lived  a few  hours, 
yet  the  rule  was  allowed  to  operate,  although  it  was  said  (L.R.  10 
Q.B.  at  p.  464)  : ‘^1  think  it  is  pretty  clear  that,  if  the  testatrix  had 
foreseen  the  events  that  have  occurred,  she  would  not  have  vested 
the  estate  in  a child  who  lived  only  for  a few  hours.’’ 

In  the  very  'numerous  cases  that  I have  read  and  considered  I 
can  find  nothing  more  nearly  approaching  this  case.  Here  the 
Court  has  faced  the  difficulty  resulting  from  the  application  of  the 
rule  where  the  sole  child  dies  leaving  the  life-tenant  as  its  heir. 

The  temptation  here  presented  to  the  Court  is  to  endeavour  to 
construe  the  words  of  the  will  in  the  light  of  the  events  that  have 
happened  and  in  the  light  of  these  events  alone.  The  construction 
of  the  will  must  be  the  same  no  matter  what  the  subsequent  events 
are.  Had  Joshua  Smith’s  daughter  married  and  then  predeceased 
him  leaving  a child  her  surviving^  it  would  have  been  regarded 
as  a very  harsh  thing  to  construe  this  will  so  as  to  deprive  the 
grandchild  of  everything  by  reason  of  the  operation  of  the  gift  over, 
and  the  judicial  mind  would  have  felt  less  repugnance  in  applying 
the  rule  than  is  felt  in  the  circumstances  which  actually  have  arisen. 

The  case  is  one  in  which  I think  my  learned  brother  was  right 
in  saying  that  it  fell  within  the  rule,  and  the  will  must  be  con- 
strued accordingly. 

Latchford,  C.J.,  agreed  with  Middleton,  J.A. 

Riddell,  J.A. : — The  rule  upon  which  this  case  depends  has 
been  considered  capricious  and  not  founded  on  good  reason ; how- 
ever that  may  be,  it  is  too  firmly  establ’shed  to  be  now  disregarded. 
I agree  in  dismissing  the  appeal. 

Hasten,  J.A.,  agreed  with  Middleton,  J.A. 

Orde,  J.A. : — I agree  that  this  appeal  must  be  dism'ssed.  The 
only  authority  which  Mr.  Cassels  in  his  able  argument  could  sug- 
gest to  take  the  ease  out  of  the  principle  laid  down  in  Maitland  v. 
Chalie,  6 Mad.  243,  was  Byth&sea  v.  Bythesea,  23  L.J.  Ch.  1004. 
But  there  the  gift  after  the  death  of  the  life-tenant  was  in  case  he 
should  leave  any  child  or  children,”  and  it  was  held  that  whatever 
the  testatrix  may  have  meant  the  words  of  the  will  were  clear  and 
unambiguous,  and  there  was  consequently  no  ground  for  construing 
the  word  “leave”  as  “have.”  The  gift  to  the  children  of  the 
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life-tenant  was  in  fact  contingent  upon  their  surviving  him  and 
could  not  upon  the  language  of  the  will  be  deemed  a vested  gift  at 
all.  That  fact  clearly  distinguishes  the  Bythesea  case  from  the 
present  one,  where  the  gift  to  the  heir  or  heirs  ” of  Joshua-  (which 
by  reason  of  the  reference  to  their  father  must  be  construed  as 
child  or  children^’)  is  clearly  immediately  vested  in  any  children 
of  Joshua  in  existence  at  the  death  of  the  testator,  and  by  way  of 
executory  devise,  at  their  birth,  in  any  bom  thereafter. 

The  M^ord  heirs  in  the  gift  over  is  clearly  used  in  the  same 
sense  as  in  the  preceding  gift,  and  must  mean  children.’’  That 
being  the  case,  the  rule  of  construction  laid  down  in  Maitland  v. 
Chalie  must  be  applied  and  the  words  without  leaving  lawful 
heirs”  (i.e.,  children)  construed  as  meaning  without  having  had 
children.” 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 

McMillan  v.  Labadie.  ■ 

Costs — Taxation  hetiveen  Party  and  Party — Disbursements — Sums  Paid 
to  Witnesses  to  Qualify  themselves  to  Testify — Practice — Right  of 
Appeal — Judicature  Act,  R.S.O.  191^,  eh.  56,  sec.  25. 

Upon  taxation  between  party  and  party  of  the  costs  of  an  action,  money 
paid  to  witnesses  to  qualify  themselves  to  testify  cannot  be  allowed. 
Costs  are  limited  to  the  matters  provided  for  by  the  tariff,  which  is 
exclusive  and  prevents  the  allowance,  as  between  party  and  party,  of 
any  fee  or  disbursement  not  provided  for. 

In  an  action  concerning  a boundary  between  two  farms,  a sum  paid 
to  a person  for  searching  for  documentary  evidence  was  disallowed 
upon  appeal  from  taxation,  and  a sum  paid  to  surveyors  for  survey- 
ing the  land  and  preparing  plans  was  reduced  to  a proper  allowance 
for  the  plans  only. 

Rolan  V.  Copeman  (1873),  L.R.  8 Q.B.  84,  and  McGannon  v.  Clarke 
(1883),  9 P.R.  555,  followed. 

City  of  Toronto  v.  Grand  Trunk  Railway  Co.  (1906),  13  O.L.R.  12, 
distinguished. 

An  appeal  lies  to  the  Appellate'  Division  (by  leave)  from  an  order 
made  by  a Judge  in  Chambers  upon  appeal  from  a taxing  officer’s 
certificate. 

An  appeal  by  the  defendant  from  the  certificate  of  a local  tax- 
ing officer  upon  taxation  as  against  the  defendant  of  the  plaintiff’s 

costs  of  the  action. 

April  1.  The  appeal  was  heard  by  Grant,  J.,  in  Chambers. 

7/.  F.  Parkinson,  for  the  defendant. 

John  Sale,  for  the  plaintiff. 
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April  2.  Grant,  J.  : — An  appeal  from  the  local  taxing  officer 
at  Sandwich  on  the  taxation  of  the  plaintiffs  costs. 

Dealing  with  the  items  to  which  objection  has  been  made,  and 
which  objections  are  the  subject  of  this  appeal,  in  the  order  in 
which  they  appear,  my  decision  thereon  is  as  follows : — 

(1)  Fee  allowed  to  solicitor  at  trial — $30.  The  appeal  in 

respect  of  this  item  was  dismissed  on  the  argument. 

(2)  Item  for  amount  paid  to  sheriff  for  serving  six  witnesses; 
upon  the  argument  I directed  that  supplementary  material  should 
be  filed,  giving  the  names  of  the  witnesses  and  shewing  how  the 
amounts  charged  in  respect  thereof  were  made  up  on  the  usual 
basis,  shewing  distances  travelled,  etc. 

(3)  Allowance  of  fee  to  solicitor  attending  trial.  This  was 
referred  to  the  senior  taxing  officer,  and,  upon  information  obtained 
from  him,  the  appeal  as  to  the  item  is  dismissed. 

(4)  A brief  at  trial,  for  which  a charge  of  $50  was  made,  and 
which  was  allowed  by  the  local  taxing  officer  at  $30.  Having  exam- 
ined the  brief  and  noted  the  reduction  made  by  the  taxing  officer  in 
the  amount  to  be  allowed  therefor,  I am  not  disposed  to  interfere 
with  the  discretion  which  he  has  exercised  in  that  regard. 

(5)  An  item  of  $30  paid  to  one  Askin,  in  respect  of  searches 
for  a paper  or  papers.  Upon  the  authority  of  the  decision  of  a 
Divisional  Court  in  City  of  Toronto  v.  Grand  Trunk  Railway  Co. 
(1906),  13  O.L.R.  12,  if  the  service  for  which  the  payment  was 
made  was  actually  rendered,  and  the  paper  was  of  some  material 
importance  in  the  action,  and  the  local  taxing  officer  has  exercised 
his  discretion  in  allowing  the  same,  such  exercise  of  discretion 
should  not  be  interfered  with. 

. Counsel  disagreed  as  to  the  importance  or  materiality  of  the 
paper,  but  I am  not  prepared  to  state  that  it  was  not  of  material 
importance,  and,  the  local  taxing  officer  having  exercised  his  discre- 
tion, I must  decline  to  interfere  therewith. 

The  appeal  as  to  this  item  will  therefore  stand  dismissed. 

(6)  Witness  fees  paid.  I dismissed  the  appeal  as  to  this  item 
upon  the  argument. 

(7)  Amount  paid  to  surveyors  who  gave  expert  testimony  at 
the  trial  in  respect  of  their  charges  for  services  in  preparing  plans 
and  surveys.  On  the  evidence  before  me  I am  not  ])repared  to  state 
that  the  amount  allowed  by  the  local  taxing  officer,  namely,  $340, 
instead  of  the  amount  charged,  namely,  $149.20,  is  excessive.  The 
work  done  by  these  surveyors  appears  to  have  contributed  substan- 
tially to  the  favourable  result  obtained  by  the  plaintiff  in  the  action. 
Under  the  circumstances,  I do  not  think  the  exercise  of  discret’on 
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by  the  local  taxing  officer  should  be  interfered  with.  There  is  no 
such  manifest  error  as  would  justify  further  reduction  in  the 
amount  allowed. 

Success  upon  the  appeal  being  divided,  although  in  most  items 
the  appeal  has  been  dismissed,  in  the  exercise  of  my  discretion  I 
direct  that  there  shall  be  no  costs  of  this  appeal. 


The  defendant  moved  for  leave  to  appeal  from  the  order  of 
Grant,  J. 


April  12.  The  motion  wa^  heard  by  Middleton,  J.A.,  in  Cham- 
bers. 

Parkinson,  for  the  defendant. 

Sale,  for  the  plaintiff. 

April  19.  Middleton,  J.A,  : — Motion  for  leave  to  appeal  to 
the  Appellate  Division  from  the  order  of  Mr.  Justice  Grant  dis- 
missing an  appeal  from  the  taxation  of  costs  by  a local  officer. 

The  questions  involved  are  two,  each  important,  and  in  one 
case  the  amount  involved  is  comparatively  large. 

The  action  concerned  a boundary  between  two  farms,  and  the 
evidence  was  complicated  and  difficult  to  understand.  There  were 
conflicting  surveys,  and  without  plans  the  case  could  not  have  been 
understood. 

Surveyors  went  over  the  land  and  made  surveys  covering  much 
territory,  to  work  out  their  respective  theories,  and  made  plans  to 
shew  in  concrete  form  the  result  of  their  work. 

The  plaintiff  sought  to  tax  not  only  the  amount  paid  for  the 
plans  as  plans  but  also  the  whole  cost  of  the  surveys,  $440,  and  has 
been  allowed  $340.  On  appeal  the  matter  was  treated  as  one  of 
quantum  only,  and  so  the  appeal  was  dismissed. 

The  material  is  singularly  devoid  of  any  real  information  as  to 
the  date  when  the  surveys  were  made.  Photographs  were  shewn  to 
have  been  taken  in  December,  1923,  and  probably  the  surveys  were 
made  then.  The  action  was  brought  on  the  19th  January,  1924, 
and  the  McColl  plan  was  dated  May,  1924.  The  surveyors  made 
lump  charges  for  all  services,  and  the  taxing  officer  had  no  material 
on  which  to  separate  the  amount  proper  to  be  allowed  for  the  ])lans. 
Experience  would  indicate  that  some  $10  or  $15  would  he  adequate. 

The  principle  is  important  and  has  been  well  settled  by  many 
cases  in  our  courts.  Money  paid  to  witnesses  to  qualify  themselves 
to  testify  cannot  be  allowed.  Generally  this  money  is  paid  to  sur- 
veyors to  find  out  what  the  client’s  right  is,  and  is  earned  before  the 
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writ  is  issued.  Posts  are  limited  to  the  matters  provided  for  by  the 
tariff,  and  beyond  this  must  be  shewn  to  have  been  incurred  by 
reason  of  the  bringing  of  the  action  or  the  defending  of  an  action 
brought. 

This  has  been  recognised  as  the  law  here  for  m'any  years : 
McGannon  v.  Clarice  (1883),  9 P.R.  555.  Nolan  v.  Copeman 
(1873),  L.R.  8 Q.B.  84,  shews  the  English  practice  before  the 
adoption  there  of  a rule  which  has  never  been  adopted  here. 

It  seems  to  me  that  there  has  here  been  a departure  from  long 
settled  practice,  and  that  leave  to  appeal  should  be  granted. 

Even  more,  objectionable  is  the  second  item — $30  paid  to  a wit- 
ness to  hunt  through  his  grandfather’s,  papers  to  see  if  he  could 
find  any  old  document  or  memorandum  which  might  help  the  plain- 
tiff. The  cost  of  searching  for  evidence  has  never  been  allowed  in 
the  past. 

In  Beaufort  v.  Ashhurnliam  (1863),  13  C.B.N.S.  5'98,  an  allow- 
ance was  made  for  searching  and  translating  old  records,  but  in 
Nolan  V.  Copeman  (supra)  this  was  called  an  anomalous  case.*’ 

City  of  Toronto  v.  Grand  Trunk  Railway  Co.,  13  O.L.R.  12, 
stands  alone  and  seems  based  upon  the  theory  that  the  then  tariff 
of  costs  permits  an  allowance  for  services  for  which  no  provision  is 
found  in  the  tariff  of  costs.  The  present  tariff,  as  I understand  it, 
is  exclusive,  and  prevents  the  allowance,  as  between  party  and 
party,  of  any  fee  or  disbursement  not  provided  for.  See  note  on 
p.  208  of  the  volume  containing  the  Consolidated  Rules  of  1913. 

This  also  is  a matter  that  is  of  importance  and  should  be  placed 
at  rest.  So  I grant  leave  in  respect  of  it  also. 


Midilleton, 
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May  6.  The  appeal  was  heard  by  Latchford,  C.J.,  Riddell, 
Middleton,  Masten,  and  Ordb,  JJ.A. 

Parkinson,  for  the  appellant. 

Sale,  for  the  respondent,  took  the  preliminary  objection  that, 
under  sec.  25  of  the  Judicature  Act,  the  Divisional  Court  had  no 
jurisdiction  to  hear  the  appeal,  because  the  case  was  one  in  which 
there  was  no  appeal  before  the  Judicature  Act,  1881.  He  referred 
to  Clarke  v.  Huron  County  Flax  Mills  (1922),  51  O.L.R.  560,  as 
shewing  that  the  proceeding  was  interlocutory. 

Parkinson,  in  answer  to  the  preliminary  objection,  submitted 
that  Talbot  v.  Poole  (1893),  15  P.R.  274,  and  City  of  Toronto  v. 
Grand  Trunk  Railway  Co.,  13'  O.L.R.  12,  established  the  practice. 
On  the  merits,  he  contended  that  under  McGannon  v.  Clarke,  9 P.R. 
555,  and  Nolan  v.  Copeman,  L.R.  8 Q.B.  84,  moneys  ])aid  to  wit- 
nesses to  qualify  themselves,  and  moneys  paid  to  surveyors  to  find 
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out  what  their  clients’  rights  are,  and  the  cost  of  surveys  generally, 
could  not  be  taxed.  Neither  could  expenses  paid  to  a witness  do 
search  for  lost  documents  be  taxed  as  between  party  and  party. 
City  of  Toronto  v.  Grand  Trunk  Railway  Co.,  13  O.L.R.  12,  was 
distinguishable. 

Sale,  on  the  merits,  argued  that  the  cost  of  the  surveys  was  part 
of  the  work  of  preparing  the  plans,  and  consequently  taxable. 

Parkinson,  in  reply. 


May  20.  The  judgment  of  the  Court  was  read  by  Middleton, 
J.A. : — The  motion  for  leave  to  appeal  was  heard  by  me,  and  in 
my  judgment  giving  leave  I explained  at  length  why  I thought  the 
order  below  was  erroneous  and  could  not  be  supported. 

After  the  very  full  and  earnest  argument  of  Mr.  Sale,  we  are 
all  of  the  same  opinion. 

The  costs  that  have  been  allowed,  and  are  now  complained  of, 
are  the  costs  of  qualifying  witnesses.  It  has  been  the  practice  of 
the  Ontario  Courts  not  to  allow  such  costs. 

Much  may  be  said  in  favour  of  a more  liberal  rule,  but  against 
this  there  is  the  abuse  which  must  unavoidably  result,  and  the  very 
great  burden  that  might,  in  some  cases,  be  cast  upon  an  unsuccess- 
ful litigant.  The  successful  litigant  has  always,  in  this  Province, 
had  to  bear  the  burden  of  all  such  costs,  without  recourse  against 
his  opponent. 

The  $30  paid  to  Mr.  Askin  will  be  disallowed,  and  the  amount 
allowed  by  the  taxing  officer  to  the  surveyors  for  preparation  of 
plans  will  be  reduced  to  $25. 

Mr.  Sale  took  the  preliminary  objection  that,  under  sec;  25  of 
the  Judicature  Act,  there  is  no  appeal  to  this  Court  at  all,  even  by 
leave,  because  the  case  is  one  in  which  there  was  no  appeal  prior 
to  the  passing  of  the  Judicature  Act  in  1881.  Appeals  of  this 
nature  had  frequently  been  entertained  by  the  Courts  prior  to  the 
passing  of  the  Judicature  Act,  and  appeals  were  frequently 
entertained  by  the  Divisional  Courts  after  the  passing  of  the  Judi- 
cature Act,  and  after  a full  consideration  of  the  difficulties  that 
unquestionably  exist.  It  is  now  too  late  to  contend  that  the  de- 
cisions arrived  at  and  acted  upon  by  the  Courts  for  so  many  years 
are  erroneous.  The  matter  is  not  now  of  any  importance  beyond 
this  particular  decision,  for  the  section  of  the  Judicature  Act  has 
been  amended  by  eliminating  all  reference  to  the  former  practice, 
and  making  all  interlocutory  decisions,  in  Court  or  Cliambers, 
a])pealable  by  leave:  Judicature  Act,  1927,  17  Geo.  Y.  ch.  29, 
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sec.  4,  repealing  sec.  25  of  the  Judicature  Act,  R.S.O.  1914,  ch.  56, 
and  providing  that  “ there  shall  be  no  appeal  to  a Divisional 
Court  from  any  interlocutory  order  whether  made  in  Court  or 
Chambers  save  by  leave  as  provided  in  the  rules.’’ 

There  is  no  reason  why  costs  should  not  follow  the  event,  and 
the  costs  of  the  appeal  to  the  J udge  in  Chambers,  and  of  the  motion 
for  leave  to  appeal,  and  of  this  appeal^  must  be  set  off  against  the 
costs  awarded  to  the  plaintiff. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Murray  v.  Haylow. 

WilV — Findings  of  Testamentary  Ineapacity  and  Undue  Influence — 
Reversal  on  Appeal — Evidence — Onus — Whether  Will  ^'in  Writ- 
ing ” — Use  of  “ Dots  and  Dashes  ” — Wills  Act,  sec.  12 — Interpreta- 
tion Act,  sec.  29  (hh) — Cross-examination  of  Witnesses — Improper 
and  Irrelevant  Questions — Duty  of  Judge  to  Protect  Witnesses — 
Rule  255. 

The  findings  of  the  Judge  of  a Surrogate  Court  that  the  execution  of 
the  will  of  an  aged  testator,  drawn  by  a priest,  and  under  which  the 
priest  benefited  to  a slight  extent,  was  procured  by  the  undue  infiu- 
ence  of  the  priest,  and  that  the  testator  had  not  the  mental  capacity 
to  make  a will,  were,  upon  the  evidence,  reversed  by  the  appellate 
court,  and  the  will  ordered  to  be  admitted  to  probate. 

The  onus  of  shewing  that  the  will  expressed  the  mind  of  the  testator 
was  satisfied  by  the  testimony  of  the  priest,  which  was  fully  credited. 
Banks  v.  Goodfellow  (1870),  L.R.  5 Q.B.  549,  followed. 

In  the  instrument,  as  prepared  by  the  priest,  and  read  over  to  the 
testator,  in  order  to  avoid  repetition,  the  sign  “ was  written  under 
each  word  that  was  intended  to  be  understood  as  repeated:  — 

Held,  that  the  Wills  Act  does  not  require  a will  to  be  “in  words” — 
sec.  12  requires  it  to  be  “in  writing;”  and  the  signs  used  were 
“ writing  ” within  the  meaning  of  that  section,  and  “ represented  ” 
words  within  the  meaning  of  sec.  29  (hh)  of  the  Interpretation  Act. 
Held,  also,  that  it  is  the  duty  of  the  Court  to  protect  witnesses  from 
harsh  and  oppressive  treatment  by  counsel; 

Rule  255  referred  to. 

Remarks  upon  the  improper  and  irrelevant  cross-examination  of  wit- 
nesses by  counsel  attacking  the  will. 

An  appeal  by  the  ])1  a intiffs  from  the  judgment  of  the  Judge 
of  the  Surrogate  Court  of  the  County  of  Oxford  in  favour  of  the 
defendants,  after  trial  before  the  Judge  without  a jury  of  issues 
arising  out  of  an  application  for  letters  probate  of  a will  alleged 
to  be  the  last  will  of  Patrick  J.  Haney,  deceased. 

May  16.  The  appeal  was  heard  by  Latch  ford,  C.J.,  Rtddelt., 
Middleton,  and  IM astkn,  JJ.A. 
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I.  F.  Ilelhnuth,  K.C.,  for  the  appellants,  submitted  that  there 
was  not  a particle  of  evidence  of  the  will  having  been  procured  by 
undue  influence  or  of  the  testator  being  mentally  incapable. 

R.  S.  Robertson,  K.'C.,  and  J.-D.  Bissett,  for  the  defendants, 
respondents,  contended  that  there  was  sufficient  evidence  to  sup- 
port the  flndings  of  the  learned  Surrogate  Court  Judge  on  both 
these  points. 

F.  L.  Pearson,  for  the  executrix. 


May  20.  Riddell^  J.A.  : — The  alleged  last  will  and  testament 
of  the  late  Patrick  J.  Haney,  being  presented  for  probate,  was  met 
by  a caveat  entered  by  two  of  the  defendants  for  the  reason  that 
the  said  deceased  was  at  the  time  of  his  death  without  testamentary 
capacity  and  the  said  M.G.H.  and  the  said  W.J.H.  have  reason  to 
fear  and  do  fear  that  the  said  Patrick  J.  Haney  was  procured  to 
make  a will  by  undue  influence.” 

The  issues  directed  were  nominally  two,  but  in  fact,  three:  (1) 
due  execution,  (2)  undue  influence  of  the  Rev.  M.  D.  O’Neill,  and 
(3)  testamentary  capacity. 

The  learned  Judge  found  the  2nd  and  3rd  issues  in  favour  of  the 
defendant  contestants:  there  is  and  can  be  no  question  as  to  due 
execution.  Probate  was  refused,  and  an  appeal  is  taken. 

I have  had  great  difficulty  in  this  case — not  because  of  the 
proper  disposition  to  be  made  of  the  appeal,  for  that  seemed  obvious 
at  an  early  stage  of  the  argument,  but  because  of  inability  to 
appreciate  the  reasons  leading  the  learned  Judge  to  the  conclu- 
sions at  which  he  arrived. 

The  facts  proved  at  the  trial  were  as  follows : — 

The  late  Patrick  Haney,  living  in  the  township  of  East 
Oxford,  was  a man  well  up  in  years,  over  eighty  at  least,  some- 
what feeble  physically,  almost  blind  and  rather  deaf. 

On  the  9th  August,  1926,  he  asked  his  niece  Genevieve  Kenny 
to  take  him  to  Mr.  Brophy,  in  Woodstock^  to  have  his  will  made. 
Mr.  Brophy  is  not  a solicitor  but  is  said  to  be  connected  with  a 
commercial  college.  As  Haney  also  told  Miss  Kenny  that  he 
would  like  to  see  Father  O’Neill,  she  drove  him  to  the  Father’s 
house,  helped  him  in  and  left  him  to  attend  to  her  other  business. 
An  hour  or  an  hour  and  a half  thereafter  she  came  back  to  see 
where  he  was,  not  knowing  whether  he  was  at  Brophy’s  or  not, 
found  him  at  Father  O’Neill’s  ready  to  go,  and  drove  him  home. 

As  to  what  took  place  at  the  priest’s  house  we  have  for  the  most 
part  only  Father  O’Neill’s  evidence — he  is  described  by  the  trial 
Judge  as  a strong,  vigorous,  and  determined  man:”  his  evi- 
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deuce,  however,  is  not  discredited,  hiit^  on  the  contrary,  that  part  of 
the  judgment  finding  against  testamentary  capacity  seems  to  be 
based  upon  the  priest’s  evidence.  I cannot  find  the  slightest  rea- 
son to  doubt  the  accuracy  of  his  evidence — the  fact  that  he  said  I 
know  law  is  a crooked  business,  crooked  as  a ram’s  horn,”  should 
not  be  laid  up  against  him — he  was  talking  about  the  technicali- 
ties in  the  proper  making  of  a will  which  men  in  every  age  have 
found  troublesome,  if  not  inexplicable : e.g.,  I well  remember  a 
perfectly  just  will  of  a perfectly  competent  testator  which  went  by 
the  board  because  one  witness  came  into  the  room  and  signed  after 
the  testator  and  the  other  witness  had  signed,  there  being  no  sign- 
ing or  acknowledgment  in  his  presence. 

From  the  evidence  it  appears  that  Haney  wanted  Brophy  to 
draw  his  will  and  Father  O’Neill  to  be  present.  Brophy  was  tele- 
phoned to  and  was  found  to  be  busy  and  he  could  not  come — this 
is  also  sworn  to  by  Brophy.  Father  O’Neill  asked  Haney  to  come 
in  another  day,  but  he  said,  ‘^‘^No,  I can’t — can’t  you  draw  the 
will  ? ” The  priest  urged  him  to  see  a lawyer,  but  Haney  would 
have  no  one  but  Brophy  or  the  priest:  the  priest  told  him,  I could 
draw  the  will  but  it  will  be  only  for  a few  days  until  I can  get  Mr. 
Brophy  or  he  could  come  in.”  That  being  agreed  to,  the  priest  got 
writing  materials  and  took  down  notes  of  the  will  that  was  to  be 
drawn.  His  conversation  with  Haney  was  precisely  that  which  a 
prudent  solicitor  would  employ  and  might  have  been  learned  from 
an  intelligent  study  of  Banks  v.  GoodfeUow  (1'870),  L.E.  5 Q.B. 
549.  The  property  he  had  to  dispose  of,  his  children  and  other 
relatives  who  might  be  supposed  to  have  a natural  claim  to  his 
bounty,  why  he  did  not  leave  something  to  some  of  them,  etc.,  etc., 
were  all  canvassed.  Certain  suggestions  of  the  priest  were  repelled 
with  reasons  given,  and  the  dispositions  were  the  testator’s. 

One  question  only  can  raise  even  a suspicion,  and  that  only  in 
certain  minds — the  priest  asked  him  if  he  was  going  to  leave  any- 
thing for  Masses ; and  the  answer  was  Yes  . . . two  or  three 
hundred  dollars.”  The  priest,  finding  that  the  testator  had  $2,- 
200  or  $2,300  in  the  bank,  said  that  ^The  bank  account  would 
stand  . . . those  bequests  . . . $200  for  High  Mass  and 

$100  for  Low  Mass.” 

This  was  the  ostensible  subject  of  much  irregular,  improper, 
irrelevant,  and  discreditable  cross-examination,  which  should  have 
been  instantly  and  promptly  repressed,  but  unfortunately  was 
allowed  to  run  on  for  no  possible  purpose  except  to  annoy  and 
insult  the  witness  by  jeering  at  what  he  held  as  most  sacred.  Tt 
is  to  be  hoped  that  such  episodes  are  few  in  our  courts — until  I 
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read  this  evidence  I thought  they  were  unknown.  Had  this  kind  of 
treatment  of  a witness  any  effect  upon  the  decision,  the  law  in  this 
instance  would  well  deserve  the  reputation  in  which  it  seems  to 
have  been  held  by  the  Reverend  Father. 

After  this  provision  for  Masses  had  been  arranged,  the  testator 
mentioned  that  he  would  leave  $200  to  the  Sisters  of  the  Precious 
Blood  of  Edmonton — it  is  proved  by  another  witness  that  he  had 
already  given  money  to  this  organisation — this  witness  was  also 
submitted  to  irrelevant  and  insulting  cross-examination. 

Then  the  testator  said  that  he  wanted  to  leave  to  the  Church 
anything  over  and  above  the  legacies  already  mentioned. 

Father  O’Neill  asked  him  more  than  once  if  there  was  no  one  else 
to  whom  he  wished  to  leave  anything — the  names  of  near  relatives 
were  canvassed,  and  the  testator  gave  reasons  why  he  did  not  wish 
to  benefit  them.  Whether  these  reasons  were  the  real  actuating 
cause,  or  whether  they  existed  in  fact,  we  need  not  inquire;  it  is 
not  pretended  that  the  testator  had  any  disorder  of  the  mind  which 
might  ^^poison  his  affections,  pervert  his  sense  of  right,  or  prevent 
the  exercise  of  his  natural  faculties,”  or  any  insane  delusion  ” 
to  influence  his  will  in  disposing  of  his  property : ” Banks  v. 
GoodfeUow,  L.R.  5 Q.B.  549,  at  p.  565;  and  a testator  is  not  bound 
to  give  the  true  reason  or  any  reason  for  his  disposition  of  his 
property. 

The  notes  being  complete,  the  priest,  as  he  says,  ‘^Vrote  out 
the  will  from  the  first  notes  I took  in  the  best  order  I could,  and 
read  it  over  to  him,  read  it  over  to  him  two  or  three  times.  He 
seemed  perfectly  satisfied.” 

Two  unimpeached  and  unimpeachable  witnesses  were  brought 
in ; the  will  was  read  over,  approved  by  the  testator,  and  properly 
executed. 

It  is  on  such  evidence  given  by  the  priest  that  the  learned  Judge 
says : — ■ 

Patrick  J.  Haney  was  as  wax  in  his  hands,  and,  when  he  left 
the  witness-stand,  after  expressing  the  views  I have  set  out  above, 

I was  very  much  impressed  with  the  idea  that  I need  not  look  much 
further  for  undue  influence  in  the  making  of  this  alleged  will.” 

There  is  not  a tittle  of  evidence  that  the  priest  used  undue 
influence  or  any  influence  to  bring  about  any  legacy;  and  on  the 
evidence  available  his  conduct  Avas  proper  and  honourable  in  every 
respect. 

No  doubt,  taking  as  he  did  an  advantage  under  the  wiU,  how- 
ever trifling,  and  himself  drawing  the  will,  he  had  the  onus  cast 
upon  him  to  shew  that  the  will  expressed  the  mind  of  the  testator : 
Bairy  v.  Butlin  (1838),  2 Moo.  P.C.  480;  Fulton  v.  Andrew 


LX.] 


ONTARIO  LAW  REPORTS. 


633 


(1875),  L.R.  7 H.L.  448;  Tyrrell  v.  Painton,  [1894]  P.  161;  Don- 
nelly V.  Broughton,  [1891]  A.C.  435  (P.C.) 

That  onus  he  met  fully  unless  his  evidence  is  a mass  of  brazen 
perjury ; and  that  is  not  even  suggested. 

But  more  was  to  follow — the  will  was  intended  to  stand  only 
until  Mr.  Brophy  could  be  obtained  to  go  out  and  draw  another, 
for  fear  the  old  man  might  die  when  he  wanted  his  will  drawn  so 
badly.^^ 

The  priest,  a short  time  (apparently  two  days)  afterwards, 
arranged  that  Brophy  should  go  out  to  Haney’s  for  that  purpose, 
and  left  the  will  with  him.  The  two  went  out  to  East  Oxford, 
and,  according  to  Brophy,  the  following  happened;  leaving  the 
priest  outside,  he  saw  Haney  alone. 

Mr.  Haney  stated  he  had  been  in  Woodstock  and  wanted  me 
to  draw  his  will  and  he  understood  I was  too  busy.  I told  him  I 

had  a copy  of  the  will  or  the  will  with  me 

the  will  itself.  I read  the  will  over  to  him  ...  in  the  din- 
ing room,  just  Mr.  Haney  and  myself  at  Mr.  Kenny’s.  I read  the 

will  over I asked  Mr.  Haney  if  he  wanted 

any  changes  from  this  will  he  had  made;  and  I mentioned  his  son 
William  Haney  and  his  daughter  Mrs.  Haylow  and  his  other  son, 
John  P.  Haney,  and  I am  not  sure  of  the  order  in  which  I mention- 
ed them.  I believe  I mentioned  William  Haney’s  name  first.  I 
noticed  his  name  was  not  included  in  the  beneficiaries  in  the 
will  ” 

Other  children  were  mentioned,  and  the  testator  gave  reasons 
why  he  had  not  included  them  in  the  will. 

In  reading  over  that  will  to  Mr.  Haney  what  did  you  say 
about  his  understanding  it  ? 

^^A.  I read  it  over  clause  for  clause  and  said,  ‘^You  under- 
stand that,’  and  he  left  me  with  the  impression  that  he  under- 
stood everything  he  had  said  in  the  will,  that  was  my  impression. 
I read  it  over  just  as  it  is  here,  clause  for  clause,  and  didn’t  hurry 
it,  slowly.” 

He  read  it  just  as  it  is  written  except  that  for  the  ^finarks  he 
used  the  words”— he  read  the  attestation  clause  as  well.  As  his 
Honour  says : — 

Mr.  Brophy  said  he  read  it  over  to  him,  and  he  said,  ‘ It 
won’t  be  necessary  to  draw  a new  will,’  and  he  said,  ^No,  I fancy 
not.’  ” 

As  the  witness  puts  it: — * 

He  (i.e.,  Haney)  said,  ^ You  don’t  think  it  necessary  to  draw 
another  will?’  I said,  ^No,  as  far  as  that  is  concerned.  If  that  is 
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the  way  he  wanted  it,  I was  satisfied  to  leave  it  the  way  it  was/ 
That  is  practically  all.  That  is  the  last  time  I saw  Mr.  Haney.^’ 

Haney  lived  until  the  23rd  November,  1925,  more  than  three 
months  after  the  will  was  made,  and  did  not  change  it  or  express 
any  wish  to  change  it. 

The  learned  Judge  says  of  Brophy’s  visit:  “Two  days  after 

the  alleged  will  was  drawn,  the  Rev.  M.  D.  O^Neill  drove  out  to 
see  deceased  with  Mr.  M.  J.  Brophy,  whom  he  asked  to  go,  as  he 
says,  to  have  a new  will  made,  but  Mr.  Brophy  simply  says  he  read 
the  alleged  will  over  clause  by  clause  to  deceased  and  that  he 
appeared  satisfied  with  it.  I think  he  was  still  under  the  influ- 
ence of  Rev.  M.  D.  O’Neill  and  what  had  been  done  or  said  on  the 
9th  August,  and  he  was  afraid  to  suggest  any  change.” 

I have  carefully  scrutinised  the  evidence  to  see  if  there  is  any 
foundation  for  the  conclusion  that  Haney  was  under  the  influence 
of  the  priest  or  afraid  to  suggest  any  change — there  is  not  a 
scintilla  of  evidence,  not  a shadow  of  a shade  of  proof,  to  justify 
such  a conclusion — it  is  the  merest  conjecture  wholly  unjustified 
by  anything  before  the  'Court. 

Even  of  legal  and  allowable  influence  there  is  no  evidence, 
while  of  undue  influence  in  the  legal  sense  it  would  be  an  absurdity 
to  assert  its  existence. 


I think  that  the  onus  cast  upon  Father  O’Neill  has  been  abund- 
antly met. 

As  to  testamentary  capacity,  it  has  been  said  that  the  Judge’s 
finding  against  it  seems  to  be  based  upon  Father  O’Neill’s  evi- 
dence. I have  read  this  again  and  again  and  am  wholly  unable 
to  understand  the  finding. 

The  test  now  universally  applied  is  given  in  the  leading  case  of 
Banks  v.  Goodfellow,  L.R.  5 Q.B.  549,  at  p.  565.  Speaking  of  the 
capacity  to  make  a valid  will,  it  is  said : — 

“ It  is  obvious  . . . that  to  the  due  exercise  of  a power 
thus  involving  moral  responsibility,  the  possession  of  the  intel- 
lectual and  moral  faculties  common  to  our  nature  should  be  insist- 
ed on  a'S  an  indispensable  condition.  It  is  essential  to  the  exercise 
of  such  a power  that  a testator  shall  understand  the  nature  of  the 
act  and  its  effects;  shall  understand  the  extent  of  the  property  of 
which  he  is  disposing;  shall  be  able  to  comprehend  and  appreciate 
the  claims  to  which  he  ought  to  give  effect;  and,  with  a view  to  the 
latter  object,  that  no  disorder  of  the  mind  shall  poison  his  affec- 
tions, pervert  his  sense  of  right,  or  prevent  the  exercise  of  his 
natural  faculties — that  no  insane  delusion  shall  influence  his  will 


LX.] 


ONTARIO  LAW  REPORTS. 


635 


in  disposing  of  his  property  and  bring  about  a disposal  of  it  which, 
if  the  mind  had  been  sound,  would  not  have  been  made.^^ 

The  evidence  of  Father  O’Neill,  Genevieve  Kenny,.  McNiven, 
Brophy^  McMahon,  Mrs.  Murray,  and  others,  proves  conclusively 
that  Han^y  had  such  testamentary  capacity. 

This  alone  would  be  enough  to  dispose  of  this  appeal ; but  there 
is  almost  an  invitation  to  further  litigation  over  this  small  estate 
contained  in  counsel’s  remarks  and  echoed  in  the  judgment.  It 
will  be  well  to  say  a word  or  two  which  may  put  an  end  to  attacks 
upon  this  will. 

In  this  view,  I set  out  the  will  verbatim  et  literatim  et  punc- 
iatim : — 

^‘Woodstock,  Aug.  9,1926. 

This  is  the  last  will  and  testament  of  me,  Patrick  J.  Haney, 
township  of  East  Oxford,  Oxford  Co.,  Con.  3,  lot  4,  farmer : 

I hereby  appoint  Mrs.  Margaret  Murray,  135  Oxford  St., 
Woodstock,  Ont.,  to  be  executrix  of  this  my  will. 

I hereby  direct  that  all  my  just  debts,  funeral  and  testament- 
ary expenses  to  be  paid  as  soon  after  my  demise  as  possible. 

I give  and  devise  unto  my  grandchildren  as  follows : — 


To  Margaret  Haylow  .$100  00 

Leonard  ...  100  00 

Edmund  100  00 

John  100  00 


H give  & devise  unto  Rev.  M.  D.  O’Neill  $200.00  for  High  Masses 

aM  „ „ ,,  ,,  ,,  „ ,,  ,,  $100.00  ” Low  ” 

” ” ” Genivieve  Kenny,  Oxford  Co.,  my  niece, 

$100,00 

H give  & devise  ” Mary  McGuire,  Hamilton,  Ont.  my  neice, 

$100.00 

give  & devise  unto  the  Precious  Blood  Sisters,  Edmonton 
Alberta,  $200.00. 

H give  & devise  the  rest  and  residue  and  remainder  of  my 
estate  to  St.  Mary’s  Church,  Woodstock,  Ont.,  to  be  applied  on 
the  debt. 

Hn  witness  whereof  I have  hereunto  set  my  hand  the  day  & 
year  first  above  written. 

‘^Signed  by  the  testator  in  the 
presence  of  us,  who  in  his  pres- 
ence, at  his  request  and  in  the 
presence  of  each  other  have  here- 
unto subscribed  our  names  as 
witnesses. 

A.  McNevin,  London,  Ont. 

^^B.  McGraw,  Woodstock,  Ont. 


'Patrick  J.  Haney 


His 

X 

Mark.” 
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It  will  be  seen  that  the  sign  is  made  to  represent  the  word 
immediately  above  it — a most  usual  thing  in  non-formal  docu- 
ments. 

Counsel  in  cross-examination  dwells  time  and  again  on  this : — 
I see  his  will  is  dots  and  dashes.  You  knew  a will  had  to 
be  in  writing.  didnT  you  ? A.  Yes. 

Did  he  suggest  the  dots  and  dashes?  A.  No. 


Q.  Dots  and  dashes,  ^ $100.00  Low/  does  not  mention  any 
words  at  all.  Dots  and  dashes.  Did  you  tell  him  you  had  dots 
and  dashes  in  the  will?  A.  No. 

Q.  How  did  you  read  dots  and  dashes?  A.  By  the  words 

This  kind  of  cross-examination  went  on  with  various  witnesses, 
the  dots  and  dashes  ’’  were  emphasised  time  and  again — and  at 
length  we  find  this : — 

Q.  Kindly  tell  me  how  you  read  the  dots  ? A.  I repeated 
the  words. 


Q.  You  said  you  read  the  will  just  as  it  is.  I wondered  how 
you  could  read  those  dots  ? A.  Well,  I have  been  in  the  habit  of 
doing  that. 

Q.  Then  you  wouldn’t  be  reading  his  will  ? 

Mr.  Pearson : That  is  a small  matter. 

^^Mr.  Ball:  Is  it?  It  will  be  bigger  before  I get  through.  I 

can’t  understand  how  you  could  read  the  will.  You  have  no  right 
to  put  in  words  that  are  not  there.  A will  has  to  be  in  words.” 

This  last  statement,  will  has  to  be  in  words,”  is  at  the  bot- 
tom of  all  this  talk  about  reading  the  will,  etc.,  and  suggests  that  it 
is  to  be  contended  that  the  bequests  indicated  by  the  sign  ” are  not 
valid.  And  this  is  re-echoed  in  the  reasons  for  judgment — 
although  not  necessary  to  be  considered  at  all. 

“ The  bequest  to  Rev.  M.  D.  O’Neill  was  as  follows : — 

give  & devise  unto  Rev.  M.  D.  O’Neill  $200.00  for  High  Masses 

$100.00  ” Low 

^^The  amount  for  these  two  Masses  was  suggested  by  Rev.  M.  D. 
O’Neill  (Q.  62). 

The  Wills  Act  provides  that  a will  shall  be  in  writing.  There 
is  no  mention  of  dots  and  dashes,  and  I am  inclined  to  think,  even 
if  the  will  is  ever  admitted  to  probate,  that  Rev.  M.  D^  O’Neill 
will  not  be  entitled  to  that  $100  for  Low  Masses.” 
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Of  course  the  Wills  Act  does  not  require  the  will  to  be  in 
words. By  R.S.O.  1914,  ch.  120,  sec.  12,  the  will  is  to  be  in  writ- 
ing— and  the  learned  Judge  seems  to  think  that  dots  and  dashes  ’’ 
are  not  writing.’’ 

Shorthand  notes,  even  before  being  extended,  are  ‘^Vriting:” 
Nichols  V.  Harris  (1880),  32  La.  Ann.  646,  648.  But  the  matter 
is  made  clear  by  our  own  legislation. 

The  Interpretation  Act,  R.S.O.  1914,  ch.  1,  sec.  29 (hh)  pro- 
vides : — 

*‘{hh)  ‘Writing,’  %ritten,’  or  any  term  of  like  import,  shall 
include  words  printed,  painted,  engraved,  lithographed,  photo- 
graphed, or  represented  or  reproduced  by  any  other  mode  in  a 
visible  form.” 

‘ That  words  already  written  may  be  and  constantly  are  “ repre- 
sented ” by  a “ do.,”  or  “ ditto,”  is  familiarly  known ; and  a word 
“ represented”  by  ” below  it  is  just  as  effective  as  if  written  out 
in  full. 

The  appeal  must  be  allowed  with  costs — as  to  the  costs  below 
the  most  that  can  be  done  for  the  respondents  is  to  relieve  them  of 
paying  any  costs  to  the  appellants,  except  the  disbursements.  The 
executrix  will  have  out  of  the  estate  all  costs  she  cannot  make  out  of 
the  respondents. 

We  should,  I think,  not  part  with  this  appeal  without  express- 
ing our  regret  that  the  trial  was  permitted  to  be  conducted  as  it 
was  on  behalf  of  the  respondents,  apparently  owing  to  the  undue 
complaisance  of  the  learned  Judge : I consider  it  a reproach  to  our 
administration  of  justice. 


Ajpip.  Div. 

1927 

Murray 

i\ 

Haylow. 

Riddell, 


J.A. 


Latchford,  C.J.,  and  Hasten,  J.A.,  agreed  with  Riddell, 

J.A. 


Middleton,  J.A. : — I agree  with  the  conclusions  arrived  at  by 
my  brother  Riddell  and  only  desire  to  add  a word  with  reference  to 
the  course  of  the  trial. 

The  courteous  and  kindly  Judge  who  presided  at  the  hearing 
seems  to  have  been  overborne  by  the  violence  of  the  attack  on  the 
priest.  I cannot  attribute  to  him  any  intentional  lack  of  respect 
for  the  religion  and  belief  of  the  litigants  before  him.  He  erred 
in  giving  too  much  latitude  to  counsel — probably  thinking  he  had 
not  power  to  limit  the  right  of  cross-examination.  It  is  the  duty  of 
the  Court  to  protect  witnesses  from  harsh  and  oppressive  treatment 
by  counsel.  The  duty  is  not  easy  to  discharge,  for  some  witnesses 
are  so  penurious  of  truth  tliat  they  will  only  part  with  it  when  torn 
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App.  Div.  from  them  by  violence,  but  nothing  can  justify  the  treating  of  the 
1927  religious  belief  of  a witness  with  contempt.  In  a country  like  ours, 
there  are  men  of  many  races  and  many  religious  faiths,  it 
* is  of  the  utmost  importance  that  every  litigant  and  witness  should 
Hay^w.  be  made  to  realise  that  all  are  equal  before  the  law  and  that  no  hint 
Middleton,  inferiority  by  reason  of  race  or  religious  belief  should  be  given. 
J-A.  Rule  255  gives  to  the  Judge  power  to  disallow  any  question 

put  to  a witness  which  may  appear  to  the  Judge  to  be  vexatious  and 
not  relevant  to  any  matter  proper  to  be  inquired  into  at  the  trial.” 
After  careful  consideration,  I can  find  nothing  to  indicate  that 
the  evidence  given  by  the  priest  should  not  be  accepted  to  the  fullest 
extent,  and,  believing  him  as  I do^  I think  that  the  appeal  must 
be  allowed. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

1927  Re  Cole  and  Kno’wles. 

[ay  20.  Mines  and  Mining — Cancellation  of  ~Mining  Claims  hy  Recorder  — 
Inspection  hy  Recorder  in  Presence  of  Contestant — Absence  of 
Holders — Natural  Justice — Evidence — Alleged  Rejection  hy  Mining 
Court — Evidence  not  Formally  Tendered — Absence  of  Report  of 
Inspection — Failure  to  Sign  or  Initial  Record  of  Cancellation — 
Jurisdiction  of  Recorder — Notice  of  Cancellation — Non-compliance 
with  secs.  S9  and  91  of  Mining  Act  of  Ontario,  R.S.O.  1914,  ch.  S2— 
Judgment  of  Mining  Court  of  Ontario — Res  Judicata. 

In  March,  1926,  C.  staked  out  nine  mining  claims  for  himself  and  two 
associates,  and  recorded  the  claims  in  a Recorder's  office.  In  April, 
1926,  D.  and  another  examined  these  claims,  decided  that  they  “ were 
not  staked  at  all,"  and  staked  seven  claims  where  C.’s  nine  were. 
On  the  12th  May,  they  recorded  the  seven  claims  and  notified  the 
Recorder.  On  the  15th  May,  the  Recorder,  accompanied  by  D.  and 
his  associates,  but  in  the  absence  of  C.  and  his  associates,  inspected 
the  ground  and  purported  to  cancel  C.'s  claims,  notifying  C.  by 
letter  of  the  17th  May  that  he  had  done  so  as  of  the  15th  May:  — 
Held,  that  the  Recorder,  being  a judicial  officer,  acting  judicially  and 
not  ministerially  in  cancelling  claims,  and  knowing  that  D.  was 
claiming  the  property,  acted  improperly  and  in  a manner  contrary 
to  natural  justice  in  associating  D.  with  him  in  his  examination  of 
the  claims,  in  the  absence  of  C.  and  his  associates;  and  upon  that 
ground  the  cancellation  could  not  be  allowed  to  stand. 

The  exercise  of  judicial  functions  should  not  only  be  pure  but  kept  so 
pure  as  to  be  free  from  all  suspicion  of  taint:  Davis  v.  Canada  Farm- 
ers Mutual  Insurance  Co.  (1876),  39  U.C.R.  452,  482. 

Upon  appeal  by  C.  et  al.  to  the  Mining  Court  of  Ontario  from  the  action 
of  the  Recorder,  evidence  was  taken,  and  D.,  being  under  cross- 
examination,  was  asked  whether  he  was  a friend  of  the  Recorder. 
The  Judge  of  the  Mining  Court  expressed  a wish  that  that  question 
should  not  be  gone  into,  and  it  was  not  pressed:  — 

Held,  that  the  question  was  a proper  one,  in  view  of  what  looked  like 
collusion;  but,  the  evidence  not  having  been  tendered  and  unequivoc- 
ally rejected,  the  appellants  could  not  complain. 
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Upon  another  ground,  the  cancellation  should  not  be  allowed  to  stand. 
The  Recorder  had  no  power  to  cancel  except  when  acting  .upon  a 
report,  and  there  appeared  to  have  been  no  report,  the  Recorder 
acting  upon  his  own  inspection,  and  not  affixing  his  signature  or 
initials  when  marking  the  record  of  the  claim  “Cancelled;”  secs.  89 
and  91  of  the  Mining  Act  of  Ontario. 

Statutes  giving  the  power  to  take  away  vested  rights  are  read  with 
great  strictness:  every  formality  prescribed  must  be  strictly  observed 
and  the  statute  fully  complied  with  before  any  man  can  be  deprived 
of  his  property. 

The  judgment  of  the  Mining  Court  of  Ontario  affirming  the  cancella- 
tion of  the  appellants’  claims  did  not  constitute  rem  juclicatam. 

An  appeal  by  John  Y.  Cole  and  others  from  the  judgment  of 
the  Judge  of  the  Mining  Court  of  Ontario,  dated  the  17th  March, 
1'927,  dismissing  an  appeal  against  the  action  of  a Mining  Ee- 
corder  in  cancelling  nine  mining  claims  of  the  appellants. 

May  17  and  18.  The  appeal  was  heard  by  Latchford,  C.J., 
Kiddell,  Middleton,  and  Masten,  JJ.A. 

A.  G.  Slaght,  K.C.,  for  the  appellants,  argued  that  the  appel- 
lant John  Y.  Cole,  who  staked  the  claims  in  question,  had  pro- 
^spected  the  territory  when  it  was  virgin  ground,  and  under  very 
adverse  conditions,  and  the  staking  was  in  ^substantial  compliance 
with  the  Mining  Act  of  Ontario,  and  this  was  sufficient:  Re 
McLeod  and  Enright  (1908),  Price’s  Min.  Com.  Cas.  149,  at  p. 
155;  Re  Reichen  and  Thompson  (1907),  ih.  88,  at  p.  94;  Clarh  v. 
Docksteader  (1905),  36  Can.  S.C.E.  622,  at  p.  63'7.  The  cancel- 
lation by  the  Eecorder  of  the  claims  was  invalid  and  illegal,  no 
notice  of  his  intention  to  inspect  the  claims  having  been  given  to 
the  holders  of  the  claims,  and  no  opportunity  afforded  them  of 
attending  on  the  inspection,  and  the  inspection  having  been  made 
at  the  instance  of  and  in  the  presence  of  the  persons  who 
re-staked  the  claims.  The  proceedings  of  the  Eecorder  w'ere 
not  in  compliance  with  the  requirements  of  the  Act  and  did 
not  effect  a disturbance  of  the  title  of  the  recorded  holders  of  the 
claims.  The  evidence  disclosed  that  the  respondents,  who  pro- 
cured the  original  cancellation  of  the  claims  ex  parte,  had  no  right 
to  or  interest  in  them,  and  their  staking  was  invalid. 

E.  E.  Wallace,  for  Knowles  and  others,  the  respondents,  con- 
tended that  in  making  title  to  claims  under  the  iMining  Act  the 
requirements  as  to  staking  had  to  be  strictly  complied  with,  and 
a substantial  compliance  was  not  sufficient.  The  Act  gave  the 
Eecorder  authority  to  cancel  claims,  and  he  having  done  so,  and 
there  being  no  evidence  that  the  requirements  of  the  Act  had  not 
been  complied  with  by  him,  and  he  being  a quasi-judicial  officer. 
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his  actions  and  conclusions  were  presumed  to  be  regular.  He  had 
power -to  make  the  inspection  himself,  make  his  own  report,  and 
act  on  it.  The  staking  of  the  respondents  was  not  in  question 
here.  The  only  question  was  in  regard  to  Cole's  staking. 

May  20.  The  judgment  of  the  Court  was  read  by  Riddell, 
J.A. : — John  Y.  Cole,  a young  man  of  25,  an  experienced  pro- 
spector and  staker,  having  begun  as  a boy  of  12,  was  grub- 
staked ” by  his  co-appellants,  and  in  March,  1926,  got  to  Hudson 
and  then  to  Red  Lake  in ’Western  Ontario.  With  a fellow-staker, 
O’Langden,  he  alleges  that  he  staked  out  nine  claims  according  to 
law;  he  had  with  him  his  own  license  and  those  of  Kimbark  and 
Crippen,  his  co-appellants.  He  then  recorded  these  claims  in  the 
Recorder’s  office  at  Red  Lake,  and  returned  to  Toronto. 

The  respondent  Dupont,  with  one  Tremblay,  went  there  about 
the  24th  April,  and,  examining  the  claims,  ^ffiecided  it  w^as  not 
staked  at  all.”  Then  they  staked  seven  claims  where  Cole’s  nine 
were,  waited  for  the  ice  to  disappear,  and  went  down  on  the  12th 
May  to  record  at  Red  Lake;  they  saw  a blue-print,  recorded  the 
claims,  and  Dupont  notified  Mr.  Holland,  the  Recorder,  on  the 
12th  May. 

On  the  15th  May,  the  Recorder,  accompanied  by  Dupont  and 
liis  associates — but  in  the  absence  of  Cole,  Crippen,  and  Kimbark 
— inspected  the  ground  and  cancelled  or  purported  to  cancel  Cole’s 
claims.  On  the  17th  May,  he  wrote  Cole  the  following  letter: — 

Red  Lake,  Ont.,  May  17th,  1926. 

J.  Y.  Cole,  Esq.,  Toronto,  Ont. 

Dear  Sir: — Re  Mining  Claims  KRL.  1628-1638  ino. 

On  receiving  complaints  from  prospectors  that  the  staking  of 
the  above  claims  was  misleading,  giving  the  impression  that  some 
person  had  started  to  stake  and  then  abandoned  the  ground  before 
taking  down  the  posts  erected,  I went  to  Pipestone  Bay  on  the 
15th  and  made  an  inspection  of  the  ground.  It  would  be  useless 
for  me  to  describe  the  conditions,  as  you  will  be  fully  aware  of 
them,  as  you  are  also  aware  that  they  do  not  meet  the  requirements 
of  the  Mining  Act.  The  only  course  open  to  me  is  to  cancel  the 
above  claims,  taking  effect  from  the  15th  instant,  and  I am  making 
a full  report  on  the  matter  to  the  Deputy  Minister  of  Mines, 
Toronto. 

Yours  truly 


''H.  E.  Holland,  Mining  Recorder.” 
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Apparently  no  notice  was  sent  to  Kimbark  or  Crippen. 

They  appealed  to  the  Judge  of  the  Mining  Court,  and  that 
learned  Judge  dismissed  the  appeal  on  the  17th  March,  1927. 
They  now  appeal  to  this  Court. 

I am  of  opinion  that  the  appeal  must  succeed  on  several 
grounds. 

Admittedly  the  Recorder  is  a judicial  officer,  acting  judicially 
and  not  ministerially  in  cancelling  claims. 

Knowing  that  Dupont  is  claiming  the  property  in  question,  he 
associates  him  with  him  in  an  examination  of  the  claims,  in  the 
absence  of  the  other  claimants.  This  is  utterly  opposed  to  natural 
justice,  and  for  that  reason,  if  there  were  no  other,  the  cancellation 
could  not  be  allowed  to  stand:  Be  Geneml  Accident  Assurance 

Co.  of  Canada  (1926),  58  O.L.R.  470. 

Without  attributing  to  the  Recorder  wilful  wrongdoing,  we 
must  say  that  his  conduct  was  such  as  to  justify  grave  suspicion, 
and  it  never  should  be  forgotten  that  the  exercise  of  judicial 
functions  should  not  only  be  pure  but  kept  so  pure  as  to  be  free 
from  all  suspicion  of  its  being  tainted Davis  v.  Canada  Farmers 
Mutual  Insurance  Co.  (1876),  39  U.C.R.  452,  at  p.  482. 

What  would  be  thought  if  a Judge  who  was  trying  a case 
should  go  out  with  one  of  the  parties  without  the  other  and  look 
up  evidence  or  satisfy  himself  as  to  the  fact?  To  ask  the  ques- 
tion is  to  answer  it. 

It  is  in  connection  with  the  suspicion  naturally  raised  by  this 
conduct  of  the  Recorder  that  the  appellants  offered  evidence  before 
the  Judge,  the  alleged  rejection  of  which  is  made  a ground  of 
complaint  before  us. 

Dupont,  being  under  cross-examination,  was  asked  as  to  his 
friendship  with  the  Recorder.  That  this  was  wholly  regular  and 
proper^  in  view  of  what  looked  like  collusion,  cannot  be  doubted. 
The  Judge  said: — 

I would  rather  you  would  not  go  into  the  friendship  of  this 
man  and  the  Recorder  unless  you  really  have  something  substantial, 
because  it  would  affect  the  right  of  Mr.  Dupont  to  record,  and  I 
should  have  to  bring  the  matter  to  the  attention  of  the  Minister.” 

(This  may,  perhaps,  be  wrongly  reported,  as  it  would  seem 
obvious  that  any  wrong-doing  proved  against  the  Recorder  should 
be  brought  to  the  attention  of  the  Minister,  and  such  proof  should 
be  welcomed — it  is  a matter  of  the  first  importance  that  officers  in 
such  a position  should  be  honest.) 

It  is  unnecessary  to  consider  the  Judge’s  reason  for  deprecating 
the  continuation  of  the  cross-examination  along  that  line — there 
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was  no  rejection  of  the  evidence,  no  ruling  against  its  admissi- 
bility— and  counsel,  I assume,  in  deference  to  the  Judge,  did  not 
press  it. 

We  cannot  give  any  relief  based  upon  this  episode.  The  re- 
jection of  evidence  can  be  successfully  made  a ground  of  appeal 
only  when  the  evidence  is  tendered  and  unequivocally  rejected. 
If  counsel  yields  to  a suggestion  only  of  the  trial  Judge,  either 
from  deference  to  the  Judge,  as  a matter  of  tactics,  or  for  any 
other  reason,  and  does  not  require  an  express  rejection  or  its 
equivalent,  he  cannot  on  an  appeal  successfully  contend  that  his 
evidence  is  rejected.  He  may  have  been  wise,  but  he  cannot  com- 
plain : it  was  his  choice,  not  the  Judge's  decision,  which  pre- 
vented the  evidence  being  given. 

Another  ground  is  apparent  for  the  reversal  of  the  cancella- 
tion— under  the  facts  the  Recorder  had  not  the  power  to  cancel. 
The  power  to  cancel  is  derived  solely  from  sec.  91  of  the  Mining 
Act  of  Ontario,  R.S.O.  1914,  ch.  32. 

Section  89  provides  for  an  inspection  of  a mining  claim  ‘^for 
the  purpose  of  ascertaining  whether  the  provisions  of  this  Act 
have  been  complied  with,’’  the  inspection  to  be  made  by  (1)  Com- 
missioner or  (2)  Recorder  or  (3)  other  officer. 

Section  91  reads  as  follows : — 

(1) A  report  of  each  inspection,  except  when  made  merely, 
for  the  purpose  of  a dispute,  appeal  or  other  proceeding,  shall  be 
made  in  writing  by  the  inspecting  officer  and  shall  be  filed  in  the 
office  of  the  Recorder,  who  shall  forthwith  enter  upon  the  record 
of  the  claim  a note  stating  the  effect  of  the  report  and  the  date  of 
the  entry. 

(2)  If  the  Recorder  deems  that  upon  the  report  the  claim 
should  be  cancelled  he  shall  mark  the  record  of  the  claim  Can- 
celled ’ and  affix  his  signature  or  initials  and  shall  by  registered 
letter  mailed  not  later  than  the  next  day  notify  the  holder  of  the 
claim  and  the  disputant  and  other  interested  parties,  if  any,  of  the 
receipt  and  effect  of  the  report,  and  where  the  claim  is  cancelled 
in  consequence  of  the  report  the  notice  shall  so  state.” 

The  sole  condition  upon  which  the  Recorder  can  cancel  a 
claim  is  that  he  deems  that  upon  the  report  the  claim  should  be 
cancelled;”  he  has  no  power  to  do  so  because,  as  he  thinks,  he  sees 
from  personal  inspection  that  the  claim  should  be  cancelled,  or 
on  any  other  ground  but  that,  reading  the  report  which  has  been 
filed  pursuant  to  sec.  91(1),  and  exercising  his  judicial  function 
in  respect  of  the  statements  in  the  report,  upon  the  report”  he 
deems,  adjudges,  that  the  claim  should  be  cancelled.  lie  is  a 
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judge  considering  the  statements  contained  in  a written  document 
and  adjudicating  thereon:  Re  Royers  and  McFarland  (1909),  19 
O.L.R.  622,  and  cases  cited. 

In  this  case  it  would  appear  that  there  was  no  such  report  filed 
at  all,  but  the  Recorder  acted  without  one.  And,  beyond  question, 
on  the  evidence  we  should  hold  that  the  Recorder  did  not  adjudi- 
cate ^hipon  the  report.'^  This  is  shewn  in  more  ways  than  one.  A 
copy  of  the  record  of  the  claim  is  furnished  by  the  Recorder 
for  the  purposes  of  the  appeal  to  the  Mining  -Court ; this  does  not 
shew  “the  effect  of  the  report/^  as  required  by  sec.  91(1),  if  there 
was  a report.  It  is  not  to  be  supposed  that  the  Recorder  intended 
to  mislead  the  Court  by  furnishing  a false  copy  of  the  record. 

Again,  the  statute  requires  (sec.  91(2))  that  the  notice  given 
to  the  holder  of  the  claim  shall  state  that  the  claim  is  cancelled  in 
consequence  of  the  report,  if  such  is  the  case.  The  notice  ah  eve 
set  out  contains  no  such  statement;  on  the  contrary,  the  plain 
implication  is  that  the  cancellation  was  based  upon  the  inspection 
the  Recorder  had  made  on  the  15th  May,  and  that  a report  is  to  be 
made  to  the  Minister.  I do  not  suggest  that  the  omission  to  state 
in  the  notice  that  the  cancellation  was  in  consequence  of  the  report, 
if  it  were  really  the  case,  would  invalidate  the  previous  cancellation 
— that  need  not  be  considered — what  I do  say  is  that  the  omission 
so  to  state  indicates  that  such  was  not  the  case.  Nor  do  I decide 
that  the  non-filing  of  the  report,  if  there  was  one,  would  be  fatal; 
I simply  adduce  the  non-filing  as  being  strong  evidence  of  the  non- 
existence. 

It  cannot  be  contended  that  the  Recorder  could  have  misunder- 
stood the  plain  directions  as  to  (1)  filing  of  the  report  and  (2) 
stating  in  his  notice  to  the  holder  that  the  cancellation  was  in 
consequence  of  it.  These  are  in  plain  and  simple  English  and 
raise  no  difficult  question  of  law  such  as  is  raised  by  the  provision 
giving  the  power  to  cancel,  which  was  not  raised  in  the  Mining 
Court  or  in  the  appellants’  argument  before  us,  and  which  ap- 
peared for  the  first  time  in  suggestions  from  the  Bench  during 
Mr.  Wallace’s  argument. 

Moreover,  I think  that  the  objection  chiefly  urged  before  us 
by  the  appellants  is  also  fatal.  Section  91(2)  is  specific:  the 
Recorder  deeming  that  upon  the  report  the  claim  should  be  can- 
celled, “he  shall  mark  the  record  of  the  claim  ^Cancelled’  and 
affix  his  signature  or  initials.”  It  is  not  the  conclusion  formed  in 
the  Recorder’s  mind  that  effects  a cancellation,  that  conclusion 
may  be  changed,  there  must  be  the  act  of  marking  the  record  and 
affixing  signature  or  initials.  Even  after  the  marking  of  the 
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record  there  is  a locus  poenitentice,  the  Recorder  may  change  his 
mind;  it  is  not  until  he  has  affixed  his  signature  or  initials  that 
jacta  est  alea  and  the  matter  has  passed  beyond  his  jurisdiction, 
he  is  functus  ojfi,cio,  qua  judge.  From  the  copy  furnished  the 
Court  he  did  not  do  the  act  which  was  necessary  for  an  effective 
cancellation.  He  entered,  May  15,  1926.  Cancelled,  stakings 
and  applications  regular,^’  without  adding  signature  or  initials. 

Statutes  such  as  this,  giving  the  power  to  take  away  vested 
interests,  are  always  read  with  great  strictness : every  formality 
prescribed  must  be  strictly  observed  and  the  statute  fully  complied 
with  before  any  man  can  be  deprived  of  his  property. 

The  appeal  to  the  Mining  Court  should  have  been  allowed  on 
these  grounds,  and  we  should  allow  the  appeal  with  costs  through- 
out, and  the  record  of  cancellation  will  be  vacated. 

The  judgment  of  the  Mining  Court  will  not  constitute  rem 
judicatam,  and  the  appellants  will  be  enabled  to  resist  as  they  may 
any  further  attack  upon  their  title. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Manners  v.  Cain. 

Mechanics'  Liens — Priority  as  beUveen  Lienholder  and  Second  Mortga- 
gee— Extent  of — ^'Actual  Value  of  Land  and  Premises" — Mechanics 
and  Wage-Earners  Lien  Act,  1023,  13  d i.)  Geo.  V.  ch.  30,  sec.  8(3). 

The  effect  of  sec.  8,  subsec.  3,  of  the  Mechanics  and  Wage-Earners  Lien 
Act,  1923,  13  & 14  Geo.  V.  ch.  30,  is  to  put  an  end  to  the  rights 
arising  out  of  the  charge  given  by  the  former  statute  on  “increased 
selling  value.”  The  right  of  priority  is  not  limited  to  the  bare 
land,  nor  is  it  on  increased  selling  value,  but  upon  both  land  and 
premises  “to  the  extent  of  the  actual  value  of  such  land  and 
premises”  at  the  date  fixed  by  the  statute. 

Upon  the  evidence  in  this  case,  the  first  and  only  lien  was  that  of  the 
plaintiff,  and  the  defendant  H.’s  second  mortgages  were  declared 
to  have  priority  over  it  upon  the  land  and  premises  as  they  existed 
on  the  day  on  which  the  plaintiffs  lien  arose. 

The  marshalling  directed  in  Stevenson  v.  Green  (1926),  58  O.L.R. 

546,  arose  out  of  the  charge  given  on  increased  selling  value. 
Martello  v.  Barnet  (1925),  57  O.L.R.  670,  referred  to. 

An  appeal  by  the  plaintiff,  a plumbing  contractor  and  lien- 
holder, from  the  judgment  of  an  Assistant  Master,  in  a mechanic's 
lien  proceeding,  declaring  that  the  defendant  Harrison,  a second 
mortgagee,  had  priority  over  the  plaintiff. 
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May  12.  The  appeal  was  heard  by  Mulock,  C.J.O.,  Magee, 
Hodgins,  Peegusox,  and  Smith,  JJ.A. 

A.  0.  L.  Burnese  and  M,  L.  Martin,  for  the  appellant,  argued 
•that  the  Assistant  Master,  having  found  that  the  second  mortgages 
of  the  defendant  Harrison  were  prior  mortgages  under  the  provisions 
of  the  Mechanics  and  Wage-Earners  Lien  Act,  1923,  13  & 14  Geo. 
V.  ch.  30,  sec.  8,  subsecs.  3 and  4,  erred  in  not  giving  the  appel- 
lant’s claim  of  lien  priority  over  the  second  mortgages  as  regards 
the  increased  value  of  the  lands  consequent  on  the  work  performed 
and  materials  supplied  by  the  appellant ; that  the  Assistant  Master 
also  erred  in  finding  that  there  is  no  such  thing  as  increased  selling 
value  under  the  new  Act  as  to  which  the  appellant’s  lien  would 
have  priority  over  the  second  mortgages ; that  the  defendant  Llarris- 
son,  who  was  originally  a vendor  under  a sale  agreement,  and 
therefore  a first  mortgagee,  waived  his  priority  in  respect  of  the 
value  of  the  land  as  against  the  first  mortgagee,  and  by  such  waiver 
gave  up  any  priority  as  against  the  appellant’s  lien,  and  the  Assist- 
ant Master  erred  in  not  so  finding.  Eeference  to  Martello  v.  Bar- 
net  (1925),  57  O.L.R.  670;  High  River  Trading  Co.  v.  Ayiderson 
(1909),  10  W.L.R.  126. 

J.  W.  Pickup,  for  the  defendant  Llarrison,  respondent,  was  not 
called  upon. 

Ho  one  appeared  for  the  defendant  Cain,  the  owner,  nor  for  the 
first  mortgagees,  whose  priority  to  both  lienholder  and  second 
mortgagee  was  admitted  before  the  Assistant  Master. 
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At  the  conclusion  of  the  argument  for  the  appellant.  The 
Court  gave  judgment  dismissing  the  appeal  with  costs. 

May  20.  Written  reasons  for  the  judgment  were  given  by 
Hodgins,  J.A.  : — The  case  falls  under  the  provisions  of  the  new 
Mechanics  and  Wage-Earners  Lien  Act,  1923,  13  & 14  Geo.  V.  ch. 
30,  sec.  8,  subsec.  3,  which  came  into  force  on  the  1st  September, 
1923.  Only  two  liens  appear  to  have  been  asserted.  As  to  one, 
that  of  the  Danforth  Lumber  Company  Ltd.,  the  Assistant  Master 
finds  that  it  has  not  been  established.  Consequently  the  plaintifi’s 
lien  is  the  only  one,  and,  upon  the  evidence,  the  first  lien  which 
arose  on  the  property  involved  herein.  But,  while  upon  that  evidence 
this  conclusion  is  warranted  and  was  not  disputed,  there  may  he 
cases  in  which  evidence  may  properly  be  led  with  a view  of  contend- 
ing that  the  inception  of  the  work  upon  the  land  indicates  tlie  time 
at  which  the  first  lien  arose,  and  that,  wdiere  the  lien  is  that  of  a 
subcontractor,  or  under  other  circumstances,  the  principle  of  War- 
wick v.  Sheppard  (1917),  39  O.L.R.  99,  is  applicable. 
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The  defendant  Cain  bought  from  the  defendant  Harrison  50  feet 
on  the  Kingston  road,  and  gave  back  two  several  mortgages,  each 
on  practically  one-half  of  the  50  feet  and  for  $1,400.  Cain  erected 
a house  on  each  half,  Nos.  501  and  503,  and  the  plaintiff  contracted 
with  him  to  do  the  plumbing  work.  Two  first  mortgages  were  put 
on,  one  on  each  house,  and  their  priority  over  liens  and  second 
mortgages  is  not  contested. 

The  registrar’s  abstract  shews  the  folloAving  dates : — 

Mortgage  Cain  to  Squair,  14th  July,  1925,  registered  18th  July, 

1925,  $4  200  (on  one  house). 

Mortgage  Cain  to  Standard  Life  Insurance  Company,  14th 
July,  1925,  registered  18th  July,  1925  (on  other  house). 

Grant  Harrison  to  Cain,  16th  June,  1925,  registered  30th  Jul}^, 
1925  (all  50  feet). 

Mortgage  Cain  to  Harrison,  15th  June,  1925,  registered  30th 
July,  1925  (one  house). 

Mortgage  Cain  to  Harrison,  15th  June,  1925,  registered  30th 
July,  1925  (other Rouse). 

Mechanic’s  lien.  Manning  {Manners)  v.  Cain  et  al.,  18th 
January,  1926  (all),  $672. 

Lis  pendens.  Manning  v.  Cain,  15th  March,  1926,  registered 
16th  March,  1926  (all). 

Mechanic’s  lien,  Danforth  Luniher  Co.  v.  Cain  et  al.,  lOtli  April, 

1926,  $1,017.64  (all). 

The  date  at  which  the  earliest  work  was  begun  on  the  property 
is  not  shewn,  but  the  first  mortgages  were  for  building  loans,  and 
the  plaintiff’s  lien  says  he  supplied  his  materials  and  did  his  work 
before  the  19th  December,  1925.  The  Master  finds  that  his  lien 
arose  on  tlie  18th  August,  1925.  The  second  mortgagee,  Harri- 
son, is  therefore  a mortgagee  prior  to  the  plaintiff  as  to  both  his 
mortgages. 

The  provision  of  the  statute  now  applicable  is  sec,  8,  subsec.  3, 
which  is  in  these  words : — 

Where  the  land  and  premises  upon  or  in  respect  of  which  any 
work  or  service  is  performed  or  materials  are  furnished  to  be  used, 
is  encumbered  by  a prior  mortgage  or  other  charge  existing  in  fact 
before  auy  lien  arises  such  mortgage  or  other  charge  shall  have 
priority  over  all  liens  under  this  Act  to  the  extent  of  the  actual 
value  of  such  land  and  prem’ses  at  the  time  the  first  lien  arose,  such 
value  to  be  ascertained  by  the  Judge  or  officer  having  jurisdiction 
to  try  the  action  by  proper  evidence  to  be  adduced  before  him.” 

The  result  of  this  new  legislation  is  to  put  an  end  to  the  rights 
arising  out  of-tlie  charge  given  on  increased  selling  value,  which 
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resulted  in  the  decision  in  Stevenson  v.  Green  (1926),  58  O.L.E. 
546,  and  to  the  marshalling  therein  directed. 

On  the  evidence  before  the  Master  the  first  and  only  lien  was 
that  of  the  plaintiff,  and,  that  being  so,  the  priority  of  the  two 
Harrison  mortgages  was  upon  the  land  and  premises  as  they  exist- 
ed on  the  18th  August,  1925.  This  right  of  priority  is  not  limited 
to  the  bare  land,  nor  is  it  on  increased  selling  value,  but  upon  both 
land  and  premises  ‘‘to  the  extent  of  the  actual  value  of  such  land 
and  premises  at  the  date  fixed  by  the  statute. 

This  value  the  Master  finds  to  be,  on  No.  501,  $3,941.24,  and 
on  No.  503,  $4,348.54. 

The  result  is  that,  subject  to  the  first  mortgages,  the  second 
mortgages  have  priority  upon  the  lands  and  premises  to  the  extent 
of  these  values,  and  the  plaintiff  as  a lienholder  will  rank  next  on 
any  balance. 

The  remark  of  Mr.  Justice  Masten  in  Mariello  v.  Barnet, 
57  O.L.E.  670,  on  p.  672,  to  which  reference  was  made  on 
the  argument,  limits  the  mortgagee’s  preference  to  the  amount  of 
the  mortgage  or  the  value  of  the  land  and  premises,  whichever  is 
the  lesser  sum,  and  is  only  pertinent  to  this  case  if  the  value  left 
after  satisfying  the  first  mortgages  exceeds  the  amount  of  the  sec- 
ond mortgages.  If  so,  the  mortgagee  has  manifestly  no  further 
claim  upon  it,  and  what  is  left  belongs  to  the  lienholder.  If  it  be 
less  than  the  mortgages,  then  the  second  mortgagee  must  be  content 
with  the  smaller  sum. 

Appeal  dismissed  ivitli  costs. 


[MIDDLETON,  J.A.] 

Ee  a.  and  B. 

Mortgage — Discharge  Executed  hy  one  of  tivo  Executors  of  Mortgagee — 
Sufficiency — Title  to  Land — Application  under  Vendors  and  Pur- 
chasers Act. 

A statutory  discharge  of  a mortgage,  though  executed  by  one  only 
of  two  executors  of  the  deceased  mortgagee,  is  effective,  when 
registered,  as  a reconveyance  of  the  land. 

Owen  V.  Oiven  (1738),  1 Atk.  495,  Dilke  v.  Douglas  (1880),  5 A.R. 
63,  and  Re  Stair  and  Voiles  (1925),  57  O.L.R.  338,  followed. 

Motion  by  a vendor  of  land,  under  the  Vendors  and  Purchas- 
ers Act,  for  an  order  declaring  invalid  an  objection  made  by  the 
purchaser  to  the  title. 

The  land  was  described  as  lot  100  on  plan  No.  1408,  €ity  of 
Toronto.  . 
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May  12.  The  motion  was  heard  by  Middleton,  J.A.,  in  the 
Weekly  Court,  Toronto. 

W.  W.  Parry,  for  the  vendor. 

No  one  appeared  for  the  purchaser. 

May  20.  Middleton,  J.A, : — An  objection  is  taken  as  between 
vendor  and  purchaser  to  the  sufficiency  of  the  discharge  of  a 
mortgage. 

On  the  22nd  June,  1912,  Quigley  made  a mortgage  to  Ryan. 
On  the  28th  June,  1917,  Jackson,  one  of  two  executors  of  the 
mortgagee  (who  had  died  in  the  meantime),  executed  a discharge, 
which  was  registered  on  the  20th  July,  1917. 

Re  Stair  and  Yolles  (1925),  57  O.L.R.  338,  seems  a satisfactory 
decision  upholding  the  validity  of  the  discharge. 

Co-executors,  however  numerous,  are  regarded  in  law  as  an 
individual  person,  and,  by  consequence,  the  acts  of  any  one  of 
them,  in  respect  of  the  administration  of  the  effects,  are  deemed 
to  be  the  acts  of  all;  for  they  all  have  a joint  and  entire  authority 
over  the  whole  property.  Hence  a release  of  a debt  by  one  of  sev- 
eral executors  is  valid,  and  shall  bind  the  rest.^’  Thus  Williams 
.on  Executors,  11th  ed.,  p.  708,  sums  up  decisions  going  back  long 
before  the  days  of  Lord  Hardwicke,  who  states  the  law  in  clear 
and  certain  language  in  Otven  v.  Owen  (1738),  1 Atk.  495. 

The  debt  being  paid  when  paid  to  one,  the  mortgagor  could,  if 
necessary,  compel  all  the  executors  to  reconvey. 

In  modern  times  a mortgage  has  come  to  be  regarded  as  in 
truth  a security  for  a debt,  and  in  accordance  with  this  view  our 
Legislature  has  provided  that  when  a receipt  for  the  debt  in  the 
form  prescribed  by  the  statute  is  registered  the  land  shall  revert 
without  the  formality  of  a reconveyance. 

The  effect  of  our  legislation  is  to  give  to  the  receipt  and  dis- 
charge of  one  who  can  release  the  debt  the  full  effect  of  reconvey- 
ing the  land.  This  is  well  stated  by  the  late  Chief  Justice  Thomas 
Moss,  when  delivering  judgment  for  the  Court  of  Appeal  in  Dilhe 
v.  Douglas  (1880),  5 A.R.  63  (at  p.  77) 

A registered  certificate,  executed  by  the  person  entitled  by 
law  to  receive  the  money  and  discharge  the  mortgage,’’  ,is  as 
valid  and  effectual  in  law  as  a release  of  such  mortgage  and  a con- 
veyance to  the  mortgagor  . . the  whole  tenor  of  the  statutory 

regulations  excludes  the  supposition  that  the  survivor  was  authoris- 
ed to  receive  the  money  and  discharge  the  debt  without  being  em- 
powered to  reconvey  the  legal  estate.” 

The  objection,  in  my  view,  is  without  substance  and  based  on  a 
misunderstanding  of  the  statute  and  the  - cases. 

Order  declaring  accordingly. 


LX.] 


OOTAPJO  LAW  EEPOETS. 


649 


1927. 


May  23. 


Bankruptcy — Inco7''porated  Company — Original  Subscriptions  by  In- 
corporators for  Shares — Liability  of  Incorporators  notwithstanding 
that  Shares  not  Allotted — Whether  Shares  Paid  for  by  Subsequent 
Allotment — Resolution  of  Company — Failure  of  Company  to  Make 
Calls — Limitations  Act — Costs  of  Motion  by  Trustee. 

Persons  signing  a memorandum  of  association  of  a company  to  be 
incorporated  are  contributories,  although  no  shares  are  allotted. 
Migotti's  Case  (1867),  L.R.  4 Eq.  238,  followed. 

A company  was  incorporated  under  the  Ontario  Companies  Act  to  take 
over  the  business  of  O.  On  the  application  for  incorporation,  O. 
and  four  others  each  subscribed  for  one  share  of  the  capital  stock. 
After  the  charter  was  issued,  O.  entered  into  an  agreement  to  sell 
the  assets,  undertaking,  and  goodwill  of  his  business  to  the 
company,  to  be  paid  for  by  the  issue  to  him  of  100  fully 
paid-up  shares.  He  requested  the  company  to  issue  four  of  his 
190  shares  to  his  four  fellow-incorporators,  one  to  each,  and  at  a 
meeting  of  the  company  a resolution  was  passed  authorising  the 
allotment  of  the  shares  in  accordance  with  O.’s  request,  and  declaring 
that  one  of  the  shares  allotted  to  him  and  the  four  shares  allotted  to 
the  others  were  in  satisfaction  of  the  subscriptions  of  the  in- 
corporators:— 

Held,  that  the  allotment  was  not  a payment  to  the  company,  and 
did  not  operate  as  a surrender  and  forfeiture  of  the  original  shares. 
The  company  having  been  declared  bankrupt,  the  four  incorporators 
were,  on  the  motion  of  the  trustee,  found  liable  as  contributories  in 
respect  of  their  subscriptions  in  the  application  for  incorporation. 
The  claim  of  the  trustee  was  not  barred  by  the  Limitations  Act,  no 
call  having  been  made. 

In  re  Haggert  Bros.  Manufacturing  Co.,  Peaker  and  Bunions'  Case 
(1892),  19  A.R.  582,  followed. 

The  company  having  made  no  calls  and  having  allowed  the  in- 
corporators to  believe  that  their  subscriptions  had  been  satisfied, 
they  were  relieved  from  payment  of  the  trustee’s  costs  of  the 
motion. 

Motion  by  the  trustee  of  the  bankrupt  estate  of  T.  E.  O’Eeilly 
Ltd.  for  judgment  against  four  alleged  contributories. 

The  motion  was  heard  by  Fistteu,  J.,  in  Court. 

Lionel  Davis,  for  the  trustee. 

A.  J.  Thomson,  for  the  alleged  contributories. 

May  23.  Fishee,  J.  : — Shortly,  the  facts,  which  are  not  in 
dispute,  are : T.  E.  O’Eeilly  carried  on  the  business  of  a broker 
and  dealer  in  chemicals  and  drugs  in  Toronto,  and  he,  with  four 
others,  incorporated  a company  under  the  Ontario  Companies  Act, 
known  as  T.  E.  O’Eeilly  Limited,  for  the  purpose  of  taking  over 
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Fisher,  J.  the  said  business.  Letters  patent  were  issued  on  the  11th  Novem- 
19^  her,  1915.  On  the  application  for  incorporation,  T.  E.  O’Eeilly, 
W.  S.  Morlock,  B.  V.  McCrimmon,  E.  B.  Whitehead,  and  E.  G. 

O^Reiuly  ^lurphy,  each  subscribed  for  one  share  of  the  par  value  of  $100  in 
Ltd.  the  company. 

The  authorised  capital  of  the  company  was  $40,000,  divided 
into  400  shares  of  $100  each;  323  shares,  amounting  to  $32,300, 
were  subscribed  for  and  issued.  Of  the  subscribed  and  issued 
stock,  110  shares  was  issued  as  preferential  and  213  as  common, 
and,  in  addition  to  these  shares,  there  were  the  five  shares  subscrib- 
ed for  by  the  applicants  on  incorporation,  which  were  never  allotted 
or  issued.  The  100  shares  issued  to  T.  E.  O’Eeilly  and  his  nom- 
inees, in  consideration  of  the  transfer  of  the  assets  of  the  company, 
are  included  in  the  323  shares  subscribed  for. 

After  the  charter  was  issued,  O’Eeilly  entered  into  an  agree- 
ment, dated  the  21st  December,  1925,  with  the  company  to  sell, 
and  the  company  agreed  to  purchase  from  him,  the  assets,  under- 
taking, and  goodwill  of  the  business,  including  the  merchandise, 
for  $10,000,  all  to  be  paid  for  by  the  issue  to  O’Eeilly  or  his  nom- 
inees of  100  fully  paid-up  shares  of  the  company’s  stock  of  the  par 
value  of  $10,000.  The  agreement  was  approved  and  adopted  by, 
the  company  on  the  21st  December,  1925.  At  a meeting  held  on 
that  day,  O’Eeilly  requested  the  company  to  issue  the _ $10,000  of 
stock  as  follows:  to  himself  47  shares,  $4,700;  49  shares  to  one 
VanWinchel  $4,900;  to  W.  S.  Morlock,  1 share,  $100;  to  Eoy  Bever- 
ly Whitehead,  1 share,  $100;  to  Bruce  Victor  McCrimmon,  1 share, 
$100;  and  to  .Francis  E.  O’Eeilly,  1 share,  $100;  and  at  that 
meeting  the  following  motion  was  passed: — 

^^Lpon  motion  of  Mr.  Whitehead,  seconded  by  Mr.  McCrim- 
mon, it  was  resolved  that  the  stock  of  the  company  be  allotted  in 
accordance  with  Mr.  O’Eeilly’s  request,  and  that  one  of  the  shares 
allotted  to  him  and  the  shares  allotted  to  W.  S.  Morlock,  E.  B. 
Whitehead,  Bruce  Victor  McCrimmon,  and  Francis  E.  O’Eeilly, 
l)c  in  satisfaction  of  the  subscription  of  the  incorporators  of  the 
company.” 

No  ol)jection  was  raised  by  the  company  to  O’Eeilly’s  alloca- 
tion, and  the  company  continued  in  business  until  the  27th  Janu- 
ary, 1926,  wlien  it  was  obliged  to  make  an  authorised  assignment, 
witli  liabilities  amounting  to  $53,366.26,  and  the  trustee  realised 
upon  the  assets  $534.90. 

Before  ])roceeding  with  this  motion,  the  trustee  made  the  usual 
demands  for  payment  on  the  part’es  against  whom  he  is  proceed- 
ing, and  they  declined  to  pay. 
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It  is  admitted  that  no  proceedings  were  taken  prior  to  the 
bankruptcy  of  the  company  by  any  of  the  alleged  contributories  to 
have  their  names  removed  as  shareholders. 

The  contention  of  counsel  for  the  alleged  contributories  is  that 
all  the  shares  subscribed  for  on  the  incorporation  of  the  company 
were  paid  in  full  by  the  allocation  by  OTleilly  of  part  of  the  con- 
sideration payable  to  him  by  the  company  in  satisfaction  of  the 
liability  on  the  incorporators’  subscriptions,  and  also  that  the 
incorporators’  shares  were  transferred  many  years  before  the  bank- 
ruptcy, and  that  the  liability,  if  any,  in  respect  of  such  shares,  is 
that  of  transferees,  but  the  fact  is  that  five  shares  representing 
the  original  subscriptions  were  never  allotted  by  the  company  to 
any  one,  and  therefore  these  particular  shares  were  never  trans- 
ferred. The  shares  transferred  by  these  alleged  contributories 
were,  as  stated,  the  shares  allocated  by  O’Keilly  and  by  the  com- 
pany transferred  to  them,  and  as  to  these  shares  the  trustee  is  mak- 
ing no  claim. 

The  law  has  long  been  settled  that  persons  signing  a memor- 
andum of  association  of  a company  to  be  incorporated  are  contri- 
butories, although  no  shares  have  been  allotted. 

In  Migotti^s  Case  (1867),  L.R.  4 Eq.  23'8,  the  facts  are  quite 
the  same  as  in  the  present  case,  and  it  was  held  that  subscribers  are 
bound  to  take  as  many  shares  as  they  subscribed  for,  whether  actual- 
ly allotted  or  not,  and  that  the  directors  of  a company  have  no 
power  to  dispense  with  the  necessity  of  the  shareholders  taking  the 
b-hares  for  which  they  subscribed  on  the  incorporation  of  the  com- 
pany. 

Counsel  for  the  contributories  tried  to  differentiate  this  case  by 
contending  that  the  company  was  not  hurt,  that  it  was  O’Reilly’s 
allotment,  and  not  the  company’s,  and  that  O’Reilly  had  the  right 
to  direct  that  the  5 shares  be  applied  on  the  unpaid  liability  of  the 
incorporators.  But  the  fact  remains  that  these  shares  so  allotted 
were  part  of  the  consideration  for  the  transfer  of  the  assets  pur- 
chased from  O’Reilly  and  could  in  no  sense  be  considered  to  be  in 
gatisfaction  of  the  liability  of  the  incorporators.  The  only  way  tlie 
liability  could  be  satisfied  by  O’Reilly 'would  be  by  his  acceptance  of 
four’shares  less  than  he  had  bargained  for,  and,  as  stated,  the  com- 
pany never  received  the  money  nor  the  money’s  worth. 

See  HaWs  Case  (1870),  L.R.  5 Cli.  707;  Evan^s  Case  (1867), 
L.R.  2 Ch.  427;  and  Dalton  Time  Lock  Co.  v.  Dalton  (1892),  66 
L.T.R.  704. 

In  In  re  London  and  Provincial  Con^^olid/ifcd  Coal  Co.  (1877),  5 
Oh.  I).  525,  it  was  decided  that  there  was  no  power  in  a company 
to  accept  a surrender  of  the  shares  or  to  remit  shares. 
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I am  obliged,  with  regret — as  this  appears  to  be  a very  hard 
case  on  the  contributories — to  have  to  come  to  the  conclusion  that 
the  allotment  by  O’Reilly  to  these  four  parties  of  four  shares,  which 
he  intended  to  be  in  satisfaction  of  the  subscription  for  the  original 
shares,  was  not  a payment  to  the  company,  and  did  not  operate  as 
a surrender  and  forfeiture  of  the  original  shares. 

In  re  Haggert  Bros.  Manufacturing  Co.,  Peaker  and  Bunions’ 
Case  (1892),  19  A.R.  582,  is  an  authority  in  our  own  Courts  decid- 
ing that  there  is  no  liability  to  pay  for  shares  until  a call  is  made 
and  notice  thereof  given  to  the  shareholders,  and  until  that  time  the 
Statute  of  Limitations  does  not  begin  to  run  against  the  company, 
and  the  claim  of  the  trustee  is  therefore  not  barred  by  the  statute. 

The  company  not' having  made  any  calls,  and  having  allowed 
these  parties  to  believe  that  their  subscriptions  had  been  satisfied,  it 
is  not  a case  for  costs. 

There  will  be  judgment  in  favour  of  the  trustee  for  $100 
against  each  of  the  parties,  without  costs.  The  trustee  is  entitled 
to  his  costs  out  of  the  estate. 


[ORDE,  J.A.] 


Re  Tierney. 

Doiver — Inchoate  Right  to,  whether  Attaching  — Wife  of  Owner  of 
Equity  of  Redemption — Suceession  of  Mortgages — Effect  of  Sta- 
tutory Discharges  not  Registered  until  after  Execution  and  De- 
livery of  New  Mortgages — Bar  of  Dower  in  Existing  Mortgages — 
Dower  Act,  R.S.O.  19Ui,  ch.  70,  sec.  10(1) — Registry  Act,  R.S.O. 
1911,,  ch.  121,,  sec.  67. 

T.  acquired  from  his  father  the  equity  of  redemption  in  lands  which  were 
subject  to  two  mortgages.  These  mortgages  were  afterwards  discharg- 
ed and  a new  mortgage  given,  but  the  discharges  were  not  registered 
until  after  the  execution  and  delivery  of  the  new  mortgage.  At 
different  times  thereafter,  the  existing  mortgage  was  discharged 
and  a new  mortgage  given,  but  in  each  case  the  registration  of  the 
discharge  was  after  the  execution  and  delivery  of  the  new  mortgage. 
In  all  the  mortgages  made  by  T.  his  wife  barred  her  dower.  When 
T.  made  an  assignment  in  bankruptcy  the  lands  were  subject  to 
two  of  the  mortgages  so  executed  and  delivered.  The  assignee  in 
bankruptcy  made  an  agreement  for  the  sale  of  the  equity  of  re- 
demption in  the  lands,  and  the  purchaser,  fearing  that  there  might 
be  an  inchoate  right  of  dower  in  T.’s  wife,  raised  an  objection  to 
the  title:  — 

Held,  upon  an  application  under  the  Vendors  and  Purchasers  Act, 
that  all  that  T.  acquired  from  his  father  was  an  equitable  estate, 
and  the  statutory  reconveyance  effected  by  the  certificate  of  dis- 
charge operated  only  upon  registration,  and  not  as  a reconveyance 
to  the  original  mortgagor,  but  to  his  heirs  or  assigns  (Registry 
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Tierney, 


Motion  by  the  authorised  assignee  in  bankruptcy  of  William 
Tierney  for  an  order,  under  the  Vendors  and  Purchasers  Act, 
determining  a question  of  title  raised  by  the  purchaser  to  whom 
the  trustee  had  agreed  to  sell  land  owned  by  the  debtor. 

May  21.  The  motion  was  heard  by  Orde,  J.A.,  in  the  Weekly 
Court,  Ottawa. 

A.  Gordon  McDongall,  for  the  vendor. 

E.  P.  Gleeson,  for  the  purchaser. 

Elizabeth  Tierney,  the  wife  of  William  Tierney,  though  duly 
served  with  notice  under  Rule  602,  was  not  represented. 

May  25.  Orde,  J.A.  : — This  is  a vendor  and  purchaser  appli- 
cation arising  because  of  the  objection  by  the  purchaser  to  the 
possibility  of  a right  of  dower  in  Elizabeth  Tierney,  the  wife  of 
William  Tierney.  The  vendor  is  the  authorised  assignee  to  whom 
William  Tierney  has  made  an  assignment  under  the  Bankruptcy 
Act. 

It  is  not  necessary  to  set  out  the  chain  of  title.  When  William 
Tierney  acquired  the  lands  in  question  from  his  father  they  were 
subject  to  two  mortgages  under  which  the  legal  estate  was  vested 
in  the  first  mortgagee,  so  that  the  only  estate  acquired  by  Tierney 
was  the  equity  of  redemption.  Those  mortgages  were  afterwards 
discharged  and  a new  mortgage  given,  but  the  discharges  were  not 
registered  until  after  the  execution  and  delivery  of  the  new  mort- 
gage. At  different  times  since  then,  the  existing  mortgage  was 
discharged  and  a new  mortgage  given,  but  in  every  case  the  dis- 
charge was  not  registered  until  after  the  execution  and  delivery  of 
the  new  mortgage.  When  Tierney  made  his  assignment  in  bank- 
ruptcy the  lands  were  subject  to  two  of  the  mortgages  so  executed 
and  delivered.  In  all  these  mortgages  Elizabeth  Tierney  barred 
her  dower. 

The  purchaser  fears  tliat  there  may  be  an  inchoate  rigid  of 
dower  in  Tierney’s  wife,  which  may  constitute  a cloud  upon  his 
title  if  he  takes  a conveyance  from  the  assignee  alone. 

Tlie  purcliaser’s  objection  was  based  upon  the  suggestion  that 
there  may  have  been  a scintilla,  of  time  during  which  the  legal 


Act,  sec.  67).  At  no  time  was  there  any  reconveyance  of  the  legal 
estate  to  T.  or  any  seisin,  even  momentary,  to  which  his  wife’s 
dower  might  attach. 

The  effect  of  sec.  10(1)  of  the  Dower  Act  considered. 

Imperial  Bank  of  Canada  v.  Metcalfe  (1886),  11  O.R.  467,  Re  Luckhardt 
(1898),  29  O.R.  Ill,  and  Anderson  v.  Elgie  (1903),  6 O.L.R.  147, 
followed. 
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estate  was  vested  in  Tierney^  which,  because  of  subsec.  1 of  sec.  10 
of  the  Dower  Act  (R.S.O.  1914^  ch.  TO),  which  was  first  passed  iu 
1879,  would  render  it  necessary  for  the  wife  to  bar  her  dower  in 
any  conveyance  of  the  equity  of  redemption,  because  by  that  sub- 
section her  bar  of  dower  in  the  existing  mortgages  would  only 
operate  ^To  give  full  effect  to  the  rights  of  the  mortgagee‘s  and  no 
further:  Anderson  v.  Elgie  (1903),  6 D.L.R.  147,  at  p.  153. 

But  all  that  Tierney  acquired  from  his  father  was  an  equitable 
estate,  and  it  is  quite  clear  that  the  statutory  reconveyance  effected 
by  the  certificate  of  discharge  operates  only  upon  registration,  and 
not  as  a reconveyance  to  the  original  mortgagor,  but  to  his  heirs 
or  assigns:”  the  Registry  Act,  R.S.O.  1914,  ch.  124,  sec.  67.  In  no 
case  in  the  chain  of  title  since  Tierney  became  the  owner  of  his 
father’s  equity  of  redemption  was  any  discharge  registered  until 
after  the  execution  and  delivery  of  the  new  mortgage,  and  therefore 
at  no  time  was  there  ever  any  reconveyance  of  the  legal  estate  to 
him  or  any  seisin,  even  momentary,  to  which  his  wife’s  dower 
might  attach.  The  case  is  clearly  one  to  which  the  cases  of  Ander- 
son V.  Elgie,  supra.  Be  Luchhardt  (1898),  29  O.R.  Ill,  and 
Imperial  Bank  of  Canada  v.  Metcalfe  (1886),  11  O.R.  467,  apply. 

There  will  be  an  order  declaring  that  the  vendor  is  entitled  to 
convey  the  equity  of  redemption  to  the  purchaser  free  from  any 
claim  or  right  to  dower  in  Elizabeth  Tierney. 

Unless  there  has  been  some  arrangement  as  to  costs,  I think 
the  purchaser’s  costs  of  the  motion  (which  I fix  at  $25)  should  be 
paid  by  the  vendor. 


[APPELLATE  DIVISION.] 
Re  Rex  v.  Rutherford. 


Criminal  Law — Offences  against  Opium  and  Narcotic  Drug  Act,  J92r’>, 
IS  <C-  Vi  Geo.  V.  ch.  22,  sec.  6 — Amending  Act,  1925,  15  d 16  Geo. 
V.  ch.  20 — Trial  before  Police  Magistrate — Whether  upon  Proceed- 
ing for  Summary  Conviction  or  upon  Summary  Trial  for  Indict- 
able Offence — Option  of  Crown — Orders  of  Magisti'ate  Dismissing 
Charges — Appeal  by  Crown  to  Division  Court — Prohibition — Juris- 
diction under  Part  XV.  of  Criminal  Code — Election — Criminal 
Code,  sec.  777 — Appeal  from  Order  of  Judge  in  Chambers — Time — 
Nullum  Tempus  Occurrit  Regi — Fair  Trial — Ti'ial  according  to 
Law. 

An  offender  against  sec.  6 of  the  Opium  and  Narcotic  Drug  Act,  1923, 
13  & 14  Geo.  V.  ch.  22  (Dom.),  as  amended  by  the  Act  of  1925,  15 
& 16  Geo.  V.  ch.  20,  may  be  prosecuted  either  by  indictment  or 
by  a proceeding  for  a summary  conviction.  The  Crown  has  the 
option  of  proceeding  in  either  way,  and  with  that  option  the  Court 
has  nothing  to  do. 
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Bex  V.  Starlc  (1927),  60  O.L.R.  375,  followed. 

Upon  a review  of  the  proceedings  in  this  case,  it  was  held,  that  the 
Crown  was  proceeding  under  Part  XV.  of  the  Criminal  Code  for 
a summary  conviction;  and,  therefore,  the  Crown’s  appeal  to  a 
Division  Court,  under  Part  XV.  of  the  Code,  from  orders  of  a Police 
Magistrate  dismissing  two  complaints  against  the  defendant  for 
offences  against  the  Opium  and  Narcotic  Drug  Act,  lay. 

The  defendant  objected,  upon  the  ground  that  it  was  too  late  under 
the  Rules,  to  the  Crown’s  appeal  from  the  order  of  a Judge  of  the 
High  Court  Division  prohibiting  the  Division  Court  from  hearing 
the  appeal:  — 

Held,  that  the  Crown  is  not  bound  by  legislation,  unless  expressly 
named  or  clearly  intended:  Nullum  tempus  occurrit  regi  unless  by 
effective  legislation. 

The  statement  that  “the  matter  of  paramount  importance  in  all 
criminal  cases  is  a fair,  an  almost  indulgently  fair,  trial,’’  is  not 
a correct  statement:  what  an  accused  person  is  entitled  to  is  a 
trial  according  to  law,  irrespective  of  what  he  or  any  one  else 
(including  any  Judge)  may  consider  “fair.” 

Qucere,  whether  the  language  of  the  general  statute  (the  Criminal 
Code,  sec.  777)  overrides  or  extends  that  of  the  special  statute  (the 
Opium  and  Narcotic  Drug  Act,  sec.  6),  so  as  to  entitle  an  accused 
against  whom  proceedings  have  been  taken  looking  to  conviction 
upon  indictment  to  substitute  for  trial  upon  indictment  trial  by  a 
police  magistrate. 

Motion  by  the  defendant  for  an  order  prohibiting  the  Judge 
of  the  First  Division  Court  of  the  County  of  Brant  from  taking 
further  proceedings  in  an  appeal  by  the  Crown  from  orders  of  the 
Police  Magistrate  for  the  City  of  Brantford  dismissing  two  charges 
against  the  defendant  for  two  infractions  of  the  Opium  and  Narco- 
tic Drug  Act,  1923,  13  & 14  Geo.  Y.  ch.  22,  sec.  6,  as  amended  in 
1925  by  15  & 16  Geo.  Y.  ch.  20,  sec.  5. 


October  15,  1926.  The  motion  was  heard  by  Lennox,  J.,  in 
Chambers. 

W.  T.  Henderson,  K.C.,  for  the  applicant. 

T.  N.  Phelan,  K.C.,  for  the  Crown. 


March  14.  Lennox,  J.  : — The  Crown,  through  its  agent  Mc- 
Lauchlan,  caused  proceedings  to  be  taken  in  the  police  court  in 
the  city  of  Brantford  against  Dr.  Rutherford,  charging  two  entire- 
ly distinct  infractions  of  tlie  Opium  and  Narcotic  Drug  Act,  1923, 
13  & 14  Geo.  Y.  ch.  22,  sec.  6,  as  amended  by  the  Act  of  1925,  15 
(Sr  16  Geo.  Y.  ch.  20,  sec.  5.  Tlie  statute  as  amended  provides 
that  the  offender  shall  be  guilty  of  a criminal  offence,  and  shall 
be  liable  upon  indictment  to  ini])risonment  for  any  term  not  exceed- 
ing five  years  and  not  less  than  three  months,  or  upon  summary  con- 
viction to  a fine  not  exceeding  $1,000  and  costs  and  not  less  than 
$200  and  costs,  or  to  imprisonment  with  or  without  hard  labour 
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for  a term  not  exceeding  eighteen  months,  or  to  both  fine  and 
imprisonment.^^  The  police  magistrate  dismissed  both  charges. 
The  Crown,  purporting  to  act  under  the  provisions  of  Part  XV. 
of  the  Criminal  Code,  appealed  to  the  Judge  of  the  First  Division 
Court  of  the  County  of  Brant.’^ 

The  motion  on  behalf  of  Dr.  Rutherford  (in  each  case)  is 
“ for  an  order  that  the  said  J udge  of  the  First  Division  Court  of 
the  County  of  Brant  be  prohibited  from  taking  any  further  pro- 
ceedings in  the  said  appeal  until  further  order  of  this  Court  or  a 
Judge  thereof.^’ 

Aside  from  the  merits,  Mr.  Henderson  raises  the  point  that 
the  Judge  of  The  First  Division  Court  is  not  within  the  pro- 
visions of  the  statutes,  and,  literally,  this  is  correct,  but  I do  not 
feel  called  upon  to  give  effect  to  the  decidedly  technical  objection. 

The  first  answer  is  that  the  objection  is  too  late;  that  in  pur- 
suance of  the  notice  of  appeal  the  respondent  Rutherford  and  his 
counsel,  on  two  occasions,  appeared  before  his  Honour  A.  D.  Hardy, 
the  Judge  of  the  County  Court  of  the  County  of  Brant,  and,  with- 
out objecting  to  the  jurisdiction  of  the  Court,  applied  for  and 
obtained  adjournments  on  each  occasion  and  of  both  appeals;  and 
an  equally  formidable  objection  is,  I think,  that  the  motion  is  to 
prohibit  the  Judge  of  the  First  Division  Court  of  the  County  of 
Brant  from  proceeding  to  hear  or  dispose  of  the  appeals.  If, 
strictly  speaking,  there  is  no  Judge  of  the  First  Division  Court — 
and  possibly  there  is  not — to  whom  is  the  prohibition  to  go?  As 
to  this  point  the  motion  fails. 

.1  have  had  the  advantage  of  hearing  the  motion  very  fully  and 
carefully  argued  on  both  sides.  Mr.  Henderson  referred  me  to 
and  carefully  analysed  many  provisions  of  the  Criminal  Code; 
sec.  28  (a)  and  (h)  of  the  Interpretation  Act,  R.S.C.  1'906,  ch.  1; 
Bex  V.  West  (1915),  34  O.L.R.  368,  35  O.L.R.  95,  and  Rex  v.  L. 
(1922),  51  O.L.R.  575;  and  I have  examined  the  statutory  provis- 
ions and  authorities  referred  to. 

On  the  other  hand,  Mr.  Phelan  contends  that  the  only  question 
involved  is  a question  of  fact,  and  I am  disposed  to  think  that  it 
gets  down  to  that  in  the  end.  The  statutes,  nevertheless,  are  of 
assistance  in  dealing  with  the  facts.  He  admits  that  if  the  offences 
were  tried  as  indictable  offences,  his  appeal  fails.  He  referred 
me  to  Bex  v.  Bonnis  (1927),  ante  189,  as  shewing  the  par- 
ticularity with  which  sec.  778  of  the  Criminal  Code  must  be  follow- 
ed, and  contended  that,  if  the  magistrate  failed  to  follow,  at  least 
substantially,  its  provisions,  he  did  not  acquire  jurisdiction  to  try 
the  accused  summarily,  even  by  consent. 
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Perhaps  it  is  a poor  rule  that  does  not  work  both  ways,  but  in 
the  administration  of  criminal  justice,  I imagine,  there  are  exceed- 
ingly good  rules  that  only  work  one  way.  The  matter  of  para- 
mount importance  in  all  criminal  cases  is  a fair,  an  almost  indul- 
gently fair^  trial.  In  that  case  the  accused  was  found  guilty ; his 
ground  of  appeal,  supported  by  affidavit,  was  that  he  had  not  been 
properly  put  to  his  election.  The  certificate  of  the  magistrate  did 
not  disclose  that  he  had  informed  him  of  the  possibility  of  being 
admitted  to  bail,  and  it  was  upon  this  omission  that  the  decision 
of  the  Court  of  Appeal  turned.  This  is  one  side  of  it.  It  does  not 
by  any  means  follow,  I think,  that  if  he  had  been  acquitted,  the 
Crown  would  not  have  a right  to  complain.  The  answer  to  the 
Crown  would  be : The  accused  ought  not  to  he  twice  put  in  jeo- 
pardy. Section  778,  amongst  other  things^  aims  at  a speedy  and 
comparatively  inexpensive  trial,  but  this  ought  not  to  be  allowed 
to  work  to  the  prejudice  of  the  accused.  He  has  a right  to  trial 
by  a jury,  and  the  paramount  purpose  of  the  enactment  is  to  pro- 
tect him  against  his  own  inadvertence  or  mistake. 

I have  not  examined  Rex  v.  Howell  (1910),  16  Can.  Crim.  Cas. 
178,  nor  Rex  v.  Collier  (1919),  46  O.L.H.  351,  referred  to  in  Rex 
V.  Bonwis^  supra.  They  might  confirm  or  shatter  the  views  I have 
just  expressed.  Re  Buchanan,  22  Can.  Lrim.  Cas.  199,  a decision 
of  Galt,  J.,  in  1913,  is  distinctly  relevant  to  some  of  the  questions 
arising  here.  Both  before  and  since  the  amendment,  the  offender  is 
declared  to  he  guilty  of  a criminal  offence/^  The  change  effected 
by  the  amendment — in  addition  to  increased  severity — is,  that, 
whereas  the  offender  could  previously  have  been  proceeded  against 
by  way  of  summary  conviction  only,  since  the  amendment  the  prose- 
cutor can  elect  to  proceed  by  way  of  indictment,  instead.  The  offence 
is  the  same  in  either  case.  Whichever  method  is  pursued,  the  wrong 
is  what  the  statute  says,  a criminal  offence.’’  The  result  is  that  if 
Dr.  Eutherford  offended  against  the  Act  he  was  guilty  of  a crim- 
inal offence  and  liable,  inter  alia,  to  he  proceeded  against  by  indict- 
ment. What  he  did  was,  therefore,  by  force  of  this  statute  alone, 
an  indictable  offence,”  without  regard  to  the  method  of  trial  sub- 
sequently adopted.  I need  not  quote  sec.  28  of  the  Interpretation 
Act,  E.S.C.  1906,  ch.  1.  It  is  enough  to  say  that,  by  reason  of 
that  section,  the  offences  enumerated  in  the  statute  in  question 
all  become,  not  only  in  substance,  but  by  specific  statutory  enact- 
ment, indictable  offences,  and  nothing  else,  whatever  may  be  the 
method  of  trial.  The  failure  to  appreciate  this  has  led  to  the  con- 
fusion of  thought  manifest,  I think,  in  all  the  affidavits  filed  in 
opposing  the  motion,  and  to  the  use  of  the  rather  novel  phrase 
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summary  offence.’’  There  is  obvious  confusion  here.  I cannot 
conceive  of  a magistrate  being  asked  by  counsel  to  try  a complaint 
as  a summary  offence,”  or  that  an  experienced  police  magistrate 
would  not  immediately  challenge  or  comment  on  it,  if  it  occurred 
and  he  heard  it. 

Harshly  or  carelessly  read,  there  appears  to  be  a wide  diver- 
gence between  the  opposing  affidavits  as  to  what  occurred  when 
the  matter  w^as  taken  up  in  court.  Recalling,  however,  the  cir- 
cumstance that  at  the  beginning,  and  until  Mr.  Henderson  point- 
ed out  that  the  charges  were  entirely  distinct,  the  magistrate  was 
proceeding  as  if  the  two  offences  were  to  be  tried  together,  the 
pj'imd  facie  conflict  in  the  affidavits  filed  pretty  much  disappears 
or  becomes  easily  reconcilable.  It  is  quite  conceivable  that  if  the 
provisions  of  sec.  778  were  complied  with  at  the  beginning  of  what 
was  then  assumed  to  be  a joint  trial,  and  the  accused  elected  as  to 
Doth,  and  as  to  both  pleaded  not  guilty,  it  would  not  be  thought 
to  be,  and  I do  not  think  it  would  be,  necessary  to  go  all  over  it 
again  before  taking  evidence  upon  the  second  charge ; and  it  is 
sworn  that  this  is  what  occurred. 

The  Crown  has  the  right  to  elect  in  the  first  instance  as  to  the 
alternative  methods  provided  by  the  statutes,  and,  I think,  elected 
when  the  proceedings  w^ere  instituted  Taking  into  account  the 
form  of  the  summons  issued,  Mr.  Bustard’s  experience  in  this  class 
of  litigation,  and  his  affidavit,  the  difficulties  said  to  have  arisen 
before  the  statute  was  amended  and  the  alleged  reasons  for  tl’e 
amendment,  I am  of  opinion  that  the  intention  of  the  Crown  when 
the  information  was  laid  was  to  proceed  by  indictment.  I have  not 
to  consider  wdiether  the  Crown  could  re-elect  when  the  matter  came 
into  open  court;  it  is  not  suggested  that  there  was  any  intelligible 
proposal  or  attempl  to  do  so,  if  any  proposal  looking  in  dhat  direc- 
tion was  made  at  all — and  I do  not  read  the  affidavits  of  Mr. 
McEwen  or  Mr.  IMatheson  as  evidence  to  the  contrary — I am  at  a 
loss  to  know  what  is  meant  by  “ summary  offence.” 

I am  of  opinion  that  the  weight  of  evidence  as  to  the  matters 
of  fact  in  dispute,  generally,  is  quite  decidedly  in  support  of  the 
motion.  There  is  always  an  inlierent  difference  between  positive 
and  negaftive  evidence ; between  the  statement  of  a deponent  who 
swears  that  a certain  thing  occurred,  or  a certain  statement  was 
made,  and  tlie  deponent  who  swears  that  it  did  not  occur  or  the 
statement  was  not  made.  In  the  first  case  it  is  almost  inevitable 
that  what  is  deposed  to  is  substantially  true,  or  the  deponent  lias 
committed  perjury  In  the  other  case  it  may  only  mean  that  the 
deponent  was  not  paying  attention,  did  not  clearly  apprehend,  did 
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not  observe  or  hear,  or  has  forgotten.  There  is  room  for  the  appli- 
cation of  this  principle  in  determining  this  motion. 

The  information,  depositions,  etc.,  in  the  case  relating  to  Mrs. 
Jones,  and  perhaps  in  the  other  case  as  well,  have  not  been  trans- 
mitted to  the  clerk  of  the  peace,  as  required  by  law  in  cases  of  sum- 
mary trials  of  indictable  offences.  This  might  be  significant  if  it 
were  not  notorious  that  fundamental  statutory  directions  are  con- 
stantly neglected,  as,  for  instance,  the  basic  conditions  for  the 
summary  trial  of  an  indictable  offence,  as  in  Rex  v.  Bonnis,  supra, 
referred  to  by  Mr.  Phelan. 

In  determining  whether  the  accused  was  put  to  his  election  and 
elected,  as  sworn  by  the  accused  and  many  others,  it  is  to  be  kept 
in  kind,  too,  that  neither  Mr.  McEwen  nor  Mr.  Matheson  quite 
met  the  point  in  issue.  Both  their  affidavits  are  confined  to  the 
trial  of  Mrs.  Joneses  case,  and,  as  I have  already  pointed  out,  both 
charges  were  read  to  the  accused  when  the  proceedings  began,  and 
the  accused  was  asked  to  elect,  and  elected  and  pleaded  not  guilty 
as  to  both.  These  charges  were  proceeded  with  conjointly  for  a 
time,  and  later  the  Noble  charge  was  continued  alone.  It  was  not 
to  be  expected,  and  it  is  not  pretended,  that  the  provisions  of  sec. 
778  were  repeated  when  the  evidence  on  this  charge  and  Mrs. 
J ones’s  case  was  resumed. 

I am  of  opinion  that  there  is  a decided  preponderance  of  evi- 
dence that  the  charges  were  preferred  as  indictable  offences,  that 
the  accused  was  allowed  to  elect  and  elected  to  be  tried  on  these 
charges  summarily,  that  it  is  not  shewn  that  the  magistrate  failed 
to  comply  with  any  of  the  provisions  of  sec.  778,  and  tliah— if  rigid 
observance  is  essential  to  bind  the  Crown — yet,  in  the  absence  of 
the  evidence  just  referred  to,  the  rule  omnia  prmsmnuniur  acta 
esse  rite  must  apply. 

Order  for  prohibition  accordingly  with  costs,  if  I have  power 
to  direct  payment  of  costs. 

The  Crown  appealed  from  the  order  of  Lennox,  J. 

May  17.  The  appeal  was  heard  by  Latciiforo,  C.J.,  Rid- 
dell. Middleton,  and  Masten,  JJ.A. 

T.  N.  Phelan,  K.C.,  for  the  appellant,  the  Crown. 

W.  T.  Henderson,  K.C.,  for  the  defendant,  respondent,  raised 
the  preliminary  objection  that  under  Rule  492  (2)  the  appeal  was 
too  late. 

Phelan,  K.C.,  submitted  that  the  King  was  not  bound  by  the 
Rules  nor  by  any  legislation,  unless  expressly  named  therein,  which 
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was  not  the  ease  here.  On  the  merits,  the  neat  and  only  point  in 
the  appeal  was  whether  the  defendant  had  been  tried  under  Part 
XV.  or  Part  XVI.  of  the  'Criminal  Code.  The  prosecution  was 
intended  to  be  and  was  begun  and  carried  on  under  Part  XV. ^ as 
a proceeding  for  a summary  conviction.  The  Crown  had  the 
right  to  choose  the  mode  of  prosecution,  and  had  chosen  the 
method  prescribed  by  Part  XV.:  Bex  v.  WesC  34  O.L.R.  368,  35 
O.L.R.  95.  On  the  question  of  fact,  the  affidavits  and  material 
filed  shewed  that  the  Crown  had  elected  to  proceed  under  Part  XV. 

Henderson,  K.C.,  contended  that  the  prosecution  was  begun 
as  if  the  intention  of  the  Crown  was  to  proceed  upon  indictment, 
and  its  election  to  proceed  thus  was  then  made  and  that  the  defend- 
ant, being  charged  with  an  offence  for  which  he  might  be  tried  at 
the  General  Sessions,  made  an  election  under  sec.  777  of  the  Code, 
and  was  in  fact  tried  under  Part  XVI.:  Rex  v.  L.,  51  O.L.R.  575; 
Smith  V.  Hunt  (190'2),  5 O.L.R.  97;  Canadian  Heating  and 
V entilating  Co.  Ltd.  v.  T.  Eaton  Co.  Ltd.  and  Guelph  Stove  Co. 
Ltd.  (1916),  11  O.W.N.  176.’ 

Phelan,  K.C.,  in  reply,  referred  to  Bex  v.  Bonnis^  ante 
189. 

June  2.  The  judgment  of  the  Court  was  read  by  Riddell, 
J.A. : — This  is  an  appeal  by  the  Crown  from  an  order  of  Mr. 
Justice  Lennox  prohibiting  an  appeal  by  the  Crown  to  a Division 
Court  from  the  dismissal  by  the  Police  Magistrate  for  the  City  of 
Brantford  of  certain  charges  laid  against  the  respondent. 

An  information  was  laid  against  the  respondent  by  Lewis  Mc- 
l^uchlan,  on  behalf  of  his  Majesty,  in  the  following  form: — 
Information  and  Complaint 
For  a Summary  Offence. 

Canada 

Province  of  Ontario 

County  of  Brant 
To  wit 

The  information  and  complaint  of  Lewis  McLauchlan,  on 
behalf  of  his  Majesty  the  King,  of  the  city  of  Toronto,  in  the 
county  of  A^ork,  taken  this  31st  day  of  March  in  the  year  of  our 
Lord  1926,  before  the  undersigned,  who  saith  that  Dr.  T.  D.  Ruth- 
erford, at  the  city  of  Brantford,  in  the  county  of  Brant,  on  the  8th 
day  of  January,  1926,  unlawfully  did  sell  and  furnish  to  John  C. 
Noble,  a narcotic  drug,  to  wit,  morphine,  the  said  drug  not  being 
required  for  medical  purposes  or  prescribed  for  the  medical  treat- 
ment of  tile  said  John  C.  Noble,  contrary  to  the  provisions  of  the 
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Opium  and  Narcotic  Drug  Act,  1923,  section  6 and  amendment  of 
June  12th,  1925. 

Sworn  before  me  the  day  and 

year  first  above  mentioned.  “ Lewis  McLauchlan.’^ 

W.  G.  Buskard, 

J.P.  County  of  Brant. 

A similar  information  was  laid  against  Dr.  Rutherford  for  J.A. 

supplying  Mrs.  G.  Jones  witflh  the  drug  on  the  10th  March,  1926. 

A summons  in  each  case  was  issued  in  the  following  form : — 

Summons  to  a Person  Charged  with  an  Indictable  Offence. 

■ Canada 

“ Province  of  Ontario 

County  of  Brant. 

‘^To  Doctor  T.  D.  Rutherford,  of  the  village  of  Burford. 

Whereas  yon  have  this  day  been  charged  before  the  under- 
signed for  that  you  on  the  8th  day  of  January,  A.D.  1926,  at  the  ^ 
city  of  Brantford,  in  the  county  of  Brant,  unlawfully  did  sell  and 
furnish  to  one  John  C.  Noble  a narcotic  drug,  to  wit,  morphine, 
the  said  drug  not  being  required  for  medical  purposes  or  prescribed 
for  the  medical  treatment  of  the  said  John  C.  Noble, 'contrary 
to  the  provisions  of  the  Opium  and  Narcotic  Drug  Act,  1923,  sec- 
tion 6,  'and  amendment  of  June  12th,  1925. 

These  are  therefore  to  command  you,  in  his  Majesty’s  name, 
to  appear  before  me  on  Wednesday  the  7th  day  of  April,  1^26,  at 
10  o’clock  in  the  forenoon,  at  the  police  court  in  the  city  of  Brant- 
ford, or  before  such  other  justice  for  the  said  county  of  Brant  as 
shall  then  be  there,  to  answer  to  the  said  charge,  and  to  be  further 
dealt  with  according  to  law. 

Given  under  my  hand  this  31st  day  of  March  in  the  year  of 
our  Lord  1926. 

^^Wm.  G.  Buskard, 

J.P.,  County  of  Brant.” 

Mr.  McEwen  of  Brantford  was  retained  to  act  for  the  prosecu- 
tion and  Mr.  W.  T.  Henderson,  K.C.,  for  the  defence. 

The  accused  appeared  before  the  Police  Magistrate  on  the  4th 
May;  he  pleaded  ‘^not  guilty,”  and  the  trial  proceeded;  the  magi- 
strate dismissed  both  cases. 

The  Crown  on  the  14th  May  served  notice  of  an  appeal  to  the 
Judge  of  the  First  Division  Court  of  the  County  of  Brant:  on  two 
occasions  the  accused  and  his  counsel  attended  before  his  Honour 
A.  D.  Hardy,  Judge  of  the  County  Court  of  the  County  of  Brant, 
and,  without  objecting  to  the  jurisdiction  of  the  Court,  obtained 
an  enlargement. 
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Then  on  the  1st  September,  the  accused  served  notice  of  a 
motion  to  the  Supreme  Court  for  a prohibition  to  issue  to  the  Judge 
of  the  Division  Court  from  taking  any  further  proceedings  in  the 
appeal. 

This  motion  was  disposed  of  by  Mr.  Justice  Lennox  on  the 
14th  March,  19.27,  granting  the  prohibition  asked  for,  by  order 
. dated  the  15th  March. 

Notice  of  appeal  to  a Divisional  Court,  dated  the  29th  March, 
was  served,  and  the  case  came  before  us  for  argument  on  the  17th 
May. 

The  objection  that  the  appeal  was  too  late  under  the  Rules, 
we  disposed  of  on  the  hearing.  Nullum  tempus  occwrit  regi 
unless  by  effective  legislation;  and  the  King  is  not  bound  by  legis- 
lation, unless  expressly  named  or  clearly  intended : Craies  on 

Statute  Law,  3rd  ed.  (1923),  p.  354  sqq. 

The  way  should  be  cleared  of  any  difficulty  which  might  be 
occasioned  by  the  learned  Judge^s  dictum:  The  matter  of  para- 

mount importance  in  all  criminal  cases  is  a fair,  an  almost  indul- 
gently fair,  trial.^k  As  is  pointed  out  in  Rex  v.  Stark  (1927), 
ante  375, ^all  the  accused  is  entitled  to  is  a trial  according  to  law, 
irrespective  of  what  he  or  any  one  else  (including  any  Judge)  may 
consider  fair.”  It  is  for  Parliament  to  lay  down  the  law:  it  is 
ours  to  find  it  out  and  apply  it,  as  it  is  made  for  us.  We,  then,  must 
look  at  the  statutes  and  to  them  alone  for  our  guidance  as  to  the 
rights  of  the  accused. 

The  Opium  and  Narcotic  Drug  Act,  1923,  13  & 14  Geo.  V.  ch. 
22  (Dom.),  as  amended  by  the  Act  of  1925,  15  & 16  Geo.  V.  ch.  20 
(Dom.),  reads  in  part  as  follows: — - 

6.  Every  physician  who  prescribes,  administers,  gives,  sells 
or  furnishes  any  drug  to  any  person,  or  who  signs  any  prescription 
or  order  for  the  filling  of  which  any  drug  is  required,  unless  such 
drug  is  required  for  medicinal  purposes,  or  is  prescribed  for  the 
medical  treatment  of  a person  who  is  under  professional  treatment 
by  such  physician,  and  any  dentist  or  veterinary  surgeon  who  pre- 
scribes, administers,  gives,  sells  or  furnishes  any  drug  to  any  person, 
or  who  signs  any  ])rescription  or  order  for  the  filling  of  which  any 
drug  is  required,  unless  such  drug  is  required  for  medicinal  purposes 
in  connection  with  his  practice  as  a dentist  or  veterinary  surgeon, 
shall  be  guilty  of  a criminal  oTence,  and  shall  he  liable  upon  indict- 
ment to  imprisonment  for  any  term  not  exceeding  five  years  and 
not  less  than  three  months,  or  upon  summary  conviction  to  a fine 
not  exceeding  $1,000  and  costs  and  not  less  than  $200  and  costs, 
or  to  im])risonment  with  or  without  hard  labour  for  a term  not  • 
exceeding  eighteen  months,  or  to  both  fine  and  imprisonment. 
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^05.  If  any  person  charged  with  an  offence  under  section  6 of 
this  Act  pleads  or  alleges  that  the  drug  in  question  was  required 
for  medicinal  purposes,  or  was  prescribed  for  the  medical  treat- 
ment of  a person  under  professional  treatment  by  the  accused,  or 
was  required  for  medicinal  purposes  in  connection  with  his  prac- 
tice as  a dentist  or  veterinary  surgeon,  as  the  case  may  be,  the 
burden  of  the  proof  thereof  shall  be  upon  the  person  so  charged. 

‘‘  (2)  Except  in  the  case  of  a drug  addict  or  habitual  user  of 
drugs  suffering  from  a diseased  condition  caused  otherwise  than  by 
the  excessive  use  of  any  drug,  it  shall  be  lio  defence  to  a physician 
charged  with  an  offence  under  section  6 of  this  Act  that  he  did 
give,  sell  or  furnish  any  drug  to  such  addict  or  habitual  user  for 
self-administration.^’ 

It  is-  quite  plain  from  the  very  wording  of  the  statute  that  the 
same  act  may  be  prosecuted  in  either  of  two  ways : ( 1 ) by  way  of 
indictment,  or  (2)  by  way  of  summary  conviction.  It  is,  of  course, 
at  the  option  of  the  Crown  how  to  proceed,  and  with  that  option  the 
Court  has  nothing  to  do:  Rex  v.  Starh,  supra. 

The  Crown  contends  that  the  prosecution  was  intended  to  be 
and  was  begun  and  carried  on  as  in  the  second  of  the  above  ways 
and  for  a conviction  under  Part  XV.  of  the  'Code. 

The  accused  contends  that  it  was  begun  looking  to  a conviction 
upon  indictment,  and  that  he,  being  charged  with  an  offence  for 
which  he  might  be  tried  at  the  General  Sessions,  made  an  election 
under  sec.  777  of  the  Code,  and  was  in  fact  tried  under  Part  XVI. 
of  the  Code. 

There  is  no  dispute  tliat,  on  the  law,  if  the  trial  was  under 
Part  XV.  this  appeal  should  succeed,  and  if  under  Part  XVI.  it 
must  fail. 

Before  attacking  this  question,  a few  preliminary  matters  may 
be  cleared  off.  The  repeated  attendance  by  the  accused  without 
objection  before  the  Judge  of  the  Division  Court  and  the  enlarge- 
ments obtained  do  not  give  that  Court  jurisdiction  or  work  an 
estoppel ; its  only  relevancy  is  to  indicate  that  counsel  for  the 
accused  for  a long  time  after  the  trial  thought  that  it  had  been 
under  Part  XV. — no  one  would  venture  to  impute  ignorance  of 
the  law  to  the  learned  King’s  Counsel. 

A more  difficult  question  arises  on  the  exact  language  of  the 
statute  rendering  an  accused  liable  only  'ffiipon  indictment  ” or 
''  upon  summary  conviction.”  Does  the  language  of  the  general 
statute,  sec.  777,  override  or  extend  that  of  the  special  statute,  sec. 
6,  so  as  to  entitle  an  accused  against  whom  proceedings  have  been 
taken  looking  to  conviction  upon  indictment  to  substitute  for  trial 


App.  Div. 

1927. 

Re  Rex 

V. 

Ruthfjr- 

rOKD. 

Riddell,  J.A. 


664 


ONTARIO  LAW  REPORTS. 


[vOL. 


App.  Div.  upon  indictment,  trial  by  a police  magistrate?  Without  deciding 
1927.  the  point,  for  the  purposes  of  this  case  I assume  it  to  be  law. 
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Ruther- 

ford. 


Riddell,  J.A. 


In  an  affidavit,  Mr.  McLauchlan,  acting  for  the  Crown  through- 
out, swears  that  he  went  with  Mr.  IVleEwen,  the  solicitor  for  the 
Crown,  to  the  police  court  clerk’s  office,  that  Mr.  McEwen  dictated 
the  information,  which  was  reduced  to  typewriting  by  the  clerk, 
and  no  statement  was  made  ....  at  that  time  that  the 
charge  was  an  indictable  offence,  nor  any  instructions  given  as  to 
the  kind  of  a summons  to  be  issued.”  Mr.  McEwen  swears  to  the 
same  effect. 


The  clerk  swears  that  McLauchlan  stated  to  him,  at  the 
time,  that  the  charge  was  for  an  indictable  offence,  and  a summons 
was  accordingly  issued  and  served  upon  the  respondent  in  the  form 
used  upon  a charge  for  an  indictable  offence. 

He  does  not  explain  why,  if  this  was  the  case,  the  information 
is  on  its  face  For  a Summary  Offence.” 

As  between  the  two  conflicting  statements,  I have  no  hesitation 
in  accepting  that  of  McEwen  and  McLauchlan  that  there  was  no 
statement  that  the  charge  was  an  indictable  offence — but  in  any 
case,  this  is  immaterial,  in  my  view. 

The  statement  that  the  summons  was  in  the  form  used  upon 
a charge  for  an  indictable  offence  is  apparently  disingenuous, 
although  literally  true.  The  form  used  in  one  case  is  the  same 
as  that  used  in  the  other:  sec.  711  of  the  Code;  and  the  heading 
is  no  part  of  the  summons. 

Mr.  Henderson,  solicitor  for  the  accused,  swears  that  he  had 
a conversation  with  Mr.  McEwen  before  the  trial,  and  that  the  latter 
told  him  that  he  had  instructions  to  proceed  by  way  of  indictment ; 
this  does  not  seem  to  be  contradicted  by  Mr.  McEwen  or  at  all. 
We  must  then  take  this  as  an  established  fact,  as  also  that  the 
accused  and  his  counsel  decided  to  have  a trial  without  a jury. 

This  is,  however,  not  conclusive.  Counsel  for  the  Crown  had 
the  right  and  the  power — perhaps  the  duty — to  change  his  mind. 
As  to  what  took  place  before  the  magistrate,  the  evidence  is  hope- 
lessly contradictory;  and  it  may  be  found  safe  to  take  the  short- 
band  notes  which  read: — 


In  the  Police  Court,  City  of  Brantford, 
Lewis  McLauchlan 

V. 

Dr.  T.  D.  Rutherford. 


Tried  before  his  Worship  Police  Magistrate  S.  Alfred  Jonea, 
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Police  Magistrate  in  and  for  the  City  of  Brantford,  at  the  Police 
Court,  Brantford,  on  Wednesday  the  7th  April,  1926,  at  4.15  p.m. 

Counsel 

Mr.  M.  W.  McEwen,  for  the  complainant. 

W.  T.  Henderson,  K.C.,  for  the  defendant. 

(Summary  trial.  Defendant  pleads  not  guilty). 
Evidence.’" 

Then  follows  the  evidence. 

Mr.  McEwen  swears  in  an  affidavit: — ■ 
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That  on  the  respondent  being  called  to  answer  to  the  charge 
contained  in  the  information  and  complaint  laid  by  the  appellant 
in  connection  with  this  matter,  I stated  to  the  Police  Magistrate 
at  Brantford,  as  counsel  for  the  prosecution,  that  I desired  to  pro- 
ceed with  the  trial  of  the  matter  contained  in  the  information 
and  complaint  as  a summary  offence,  and  the  said  police  magistrate 
proceeded  to  try  the  charge  contained  in  the  said  information  as 
a summary  offence,  and  the  accused  was  not  asked  to  elect  and  did 
not  elect,  and  the  whole  complaint  was  tried  as  a summary  olfence 
and  not  as  a summary  trial  of  an  indictable  offence.” 

In  this  he  is  corroborated  by  McLauchlan — they  cannot  be 
under  a mistake:  it  was  for  them  to  decide  how  to  proceed,  and 
they  must  know  how  they  decided.  Matheson,  a detective-con- 
stable, swears  to  the  same  effect. 

I do  not  find  any  contradiction  of  the  statement  that  Mr.  Mc- 
Ewen, upon  the  accused  being  called  to  answer  to  the  charge,  stat- 
ed to  the  magistrate  that  he  desired  to  proceed  with  the  trial  as  a 
summary  offence — and,  in  any  event,  I accept  the  statement  as 
true.  Several  affidavits  by  various  people,  including  the  accused 
and  his  counsel,  set  out  that  he  pleaded  “ not  guilty,”  and  elected 
to  be  tried  by  the  magistrate — some  say  that  he  was  asked  by  the 
magistrate  if  he  would  be  tried  by  him  or  a jury,  and  he  elected  to 
be  tried  by  him  and  then  pleaded  not  guilty but  the  accused 
says  in  his  affidavit  that  immediately  following  my  plea  of  not 
guilty  I was  told  by  the  magistrate  that  I could  elect  to  be  tried  by 
him  or  a jury  at  the  next  court,  and  I elected  to  be  tried  by  him.” 

All  this  is  specifically  contradicted  on  oath,  and  I think  tliat 
it  is  not  to  be  accepted,  for  many  reasons : — 

1.  The  affidavits  of  the  complainant,  his  detective  and  solicitor 
— the  latter  being  dominus  litis. 

2.  The  proceedings,  as  sworn  to  by  the  accused  and  his  solici- 
tor, would  be  improper  under  sec.  778 : the  accused  could  not  be 
asked  to  plead  until  his  election  had  been  made:  sec.  778  (3). 

3.  Ho  election  appears  from  the  shorthand  notes. 
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4.  If  the  magistrate  acted  as  is  alleged,  he  would  be  violating 
his  duty  after  die  statement  made  to  him  by  the  Crown  Counsel 
that  he  was  proceeding  for  a summary  conviction — as  has  been  said^ 
there  is  no  denial  of  such  a statement  having  been  made. 

But,  even  if  after  a plea  of  not  guilty  ’’  given  on  a charge 
upon  which  the  Crown  is  proceeding  and  avowedly  proceeding  for 
a summary  conviction^  the  magistrate  did  say  to  the  accused  that 
he  had  an  option  of  being  tried  by  a jury,  and  the  accused  elected 
to  be  tried  by  the  magistrate,  this  would  be  but  an  idle  form,  which 
did  no  harm,  indeed,  but  did  no  good;  it  had  no  legal  effect  and 
could  not  turn  the  proceedings  into  proceedings  under  sec.  777 
and  Part  XVI.  of  the  Code. 

It  seems  perfectly  clear  that  the  counsel  for  the  Crown  was 
going  on  under  Part  XV.,  whatever  the  accused  and  his  counsel  may 
have  thought.  The  magistrate  had  no  power  to  change  the  pro- 
ceedings, and  there  is  no  evidence  that  he  tried  to  do  so. 

I think  that  this  appeal  must  be  allowed  with  costs  throughout. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Birkett  V.  Northern  Life  Assurance  Co.  of  Canada. 

Insurance  (Life) — Lapse  of  Policy  — Conditional  Reinstatement  — 
Formality  for  Purpose  of  Allowing  Payment  to  Insured  of  Sur- 
render Value — Pleading  — Evidence — Concurrence  of  Beneficiary, 
whether  Necessary. 

The  judgment  of  Rose,  J.,  ante  356,  was  affirmed. 

Held,  that  the  policy  lapsed  not  later  than  the  20th  December,  1924, 
and  was  never  reinstated  by  the  defendants;  but,  if  a different  con- 
clusion should  be  drawn  from  the  evidence,  the  policy  was  rein- 
stated, not  unconditionally  as  a continuing  policy,  but  merely  as  a 
formality  incidental  to  a concluded  agreement  that  the  policy 
should  be  surrendered  and  the  insured  receive  the  cash  surrender 
value. 

There  were  no  pleadings:  the  record  consisted  of  the  endorsement  on 
the  writ  of  summons  and  an  affidavit  filed  on  behalf  of  the  defend- 
ants; and  the  concluded  agreement  referred  to  was  not  distinctly 
raised  by  the  affidavit  as  a defence;  but,  whether  or  not  the  agree- 
ment was  at  the  trial  discussed  as  a defence,  it  did  not  appear  that 
any  further  evidence  could  have  been  given,  and  no  injustice  could 
be  done  to  the  plaintiff  by  the  agreement  being  considered  by  the 
appellate  court. 

Having  regard  to  the  provisions  of  the  policy,  and  whether  the  rights 
of  the  parties  were  governed  by  the  Life  Insurance  Act  of  Manitoba, 
1924,  or  by  the  Ontario  Insurance  Act,  the  provisions  of  each  statute 
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being  in  pari  materia,  the  insured  deceased  was  the  legal  holder  of 
the  policy,  to  whom  on  its  maturity  the  amount  received  oy  it  would 
be  payable,  and  the  issue  of  the  policy  was  subject  to  the  contingency 
that  it  might  be  surrendered  and  the  cash  surrender  value  obtained 
by  the  insured  as  the  legal  holder.  Therefore  the  concurrence  of 
the  preferred  beneficiary,  the  piaintiff,  was  not  necessary. 

An  appeal  by  the  plaiiitiff  from  the  judgment  of  Pose,  J., 
ante  356. 


May  16.  The  appeal  was  heard  by  Latcheokd,  C.J.,  Piddell, 
Middleton,  and  Masten,  JJ.A. 

2\  S.  Elmore  and  R.  W.  R.  Shearer,  for  the  appellant,  argued 
that  the  policy  had  never  lapsed.  The  evidence  established  an 
agreement  between  the  defendants  and  the  assured  whereby  the 
defendants  agreed  to  accept  monthly  payments  of  $25  on  account  of 
the  note  for  the  third  year  premium,  and  there  was  no  default  at 
the  time  of  the  death  of  the  assured.  The  assured  never  acquiesced 
in  the  defendants^  purported  cancellation.  If  the  policy  could  be 
considered  cancelled  by  reason  of  the  assured’s  application  for 
reinstatement,  the  defendants,  by  their  letter  in  answer  to  tlie 
application,  were  estopped  from  denying  that  they  had  reinstated 
the  policy.  The  assured  had  a number  of  alternative  options 
under  the  policy^  and  the  fact  that  he  had  intended  to  exercise 
the  one  particular  option  of  taking  the  cash  surrender  value  could 
not  be  held  by  implication  to  have  made  the  reinstatement  con- 
ditional. In  any  event  this  defence  was  not  pleaded.  In 
reference  to  the  defence  that,  though  the  policy  were  reinstated, 
the  assured  agreed  to  take  the  cash  surrender  value,  there  was  no 
agreement  to  take  the  cash  surrender  value : Re  Sun  Life  Assur- 
ance Co.  of  Canada  and  McLean  (1919),  15  O.W.PT.  393.  Had 
the  assured  purported  to  make  an  agreement  to  take  the  cash  sur- 
render value,  it  would  not  be  effective  as  against  the  plaintiff,  who 
was  a preferred  beneficiary,  under  the  Manitoba  Life  Insurance 
Act,  Statutes  of  Manitoba,  1924,  14  Geo.  V.  ch.  35,  sec.  28;  Cart- 
wright V.  Ca/rtwright  (1906),  12  O.L.P.  272. 

II.  J.  Scott,  K.'C.,  for  the  defendants,  respondents,  contended 
that,  whether  the  policy  was  reinstated  or  not  according  to  the 
rules  of  the  respondents,  at  most  Birkett  had  elected  to  take  the 
cash  surrender  value;  and,  whether  or  not  the  formalities  of  tlie 
respondents’  rules  had  been  complied  with,  they  were  willing  to 
give  the  cash  surrender  value  if  Birkett  would  pay  up  his  indebted- 
ness. The  Manitoba  Insurance  Act  had  no  application  in  tbe 
circumstances  of  this  case. 

Elmore,  in  reply. 
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June  2.  The  judgment  of  the  Court  was  read  by  Hasten, 
J.A. : — Appeal  by  the  plaintiff  from  ^the  judgment  of  Rose,  J., 
dated  the  18th  March,  1927,  dismissing  the  plaintiff’s  action. 

The  judgment  of  the  learned  trial  Judge  contains  so  detailed  a 
statement  of  the  leading  facts  that  it  is  unnecessary  again  to  re- 
hearse them.  Such  .supplementary  statements  of  fact  as  seem 
necessary  will  be  made  in  the  course  of  this  judgment. 

Before  this  Court',  counsel  for  the  appellant,  in  support  of  the 
contention  that  the  policy  never  lapsed,  sought  to  establish  a con- 
tract on  the  part  of  the  respondent  company  to  accept  monthly 
instalments  of  $25  in  satisfaction  of  the  promissory  note  given  by 
the  insured  for  the  1923  premium,  and  argued  that  in  consequence 
the  1923  premium  never  fell  into  arrear.  We  are  of  opinion  that 
he  failed  to  establish  any  such  agreement,  and  that  the  balance  due 
on  the  promissory  note  of  the  insured  became  payable  on  the  1st 
December,  and  that  thereafter  he  was  in  default,  and  the  1923 
premium  was  in  arrear.  I agree  with  the  trial  Judge  that,  under 
all  the  circumstances  here  existing,  the  policy  did  not  lapse  on 
the  1st  December.  Nevertheless,  the  insured  accepted  the  con- 
tention of  the  company  that  it  had  lapsed,  and  applied  for  rein- 
statement, His  application  is  dated  the  8th  December,  and  is 
witnessed  by  the  plaintiff  (appellant).  It  recites  that,  ^MVhereas 

the  premium  note  due  the day 192  in  respect  of  policy 

No.  38'990  on  my'  life  issued  by  the  Northern  Life  Assce.  Co.  of 
Can.  was  not  paid  and  the  said  policy  in  consequence  terminated, 
and  whereas  I herewith  apply  for  reinstatement  of  the  said  policy, 
now  therefore  I declare  as  follows  ...”  x\fter  statements  as  to 
health,  occupation,  etc-,  the  application  proceeds  as  follows : — 

I understand  and  agree  for  myself  and  all  parties  interested 
. . . that  the  reinstatement  now  applied  for  shall  not  take  effect 
until  this  declaration  is  submithed  to  and  approved  in  writing  by 
the  company’s  home  office  at  London,  Ontario  . . . that  the  sole 
consideration  for  the  reinstatement  of  the  policy,  if  granted,  shall 
be  the  absolute  truth  of  the  foregoing  declaration  and  payment  in 
full  of  all  arrears  in  premium  and  interest  due  thereon.” 

.The  declaration  was  never  approved  in  writing  by  the  home 
office  of  the  respondent ‘company  at  London,  and  payment  in  full 
of  all  arrears  in  premium  and  interest  due  thereon  was  never  made. 

The  respondent  company,  in  my  view,  never  withdrew  from  its 
contention  that  the  insurance  had  lapsed,  and  on  the  ground 
stated  by  the  trial  Judge  I agree  with  him  that,  having  regard  tn 
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the  correspondence,  to  the  failure  to  pay  the  balance  due  on  the 
1923  premium  within  a reasonable  time  after  the  3rd  December, 
as  well  as  to  the  application  for  revival  above  quoted,  the  policy 
must  be  taken  to  have  lapsed  not  later  than  the  20th  December, 
1924. 

In  the  next  place,  1 am  unable  to  agree  with  the  contentiori  of 
the  appellant  that  the  policy  was  ever  reinstated  by  the  respond- 
ent company.  The  insured  asked  for  reinstatement  and  filed  the 
declaration  referred  to  above  in  support  of  his  application,  but 
before  his  application  had  been  finally  passed  upon  a dispute 
developed  regarding  the  right  of  the  respondents  to  set  off  against 
the  cash  surrender  value  the  amount  of  a certain  balance  (uncon- 
nected with  this  policy)  due  by  the  insured  to  the  respondents. 
The  conclusion  therefore  is  that  the  policy  lapsed  and  was  never 
reinstated.  If  this  is  the  proper  conclusion,  the  plaintiff^s  action 
fails. 

But  if,  from  the  confused  and  confusing  evidence,  a different 
conclusion  should  be  drawn,  and  the  policy  was  effectively  rein- 
stated, tlie  claim  of  the  plaintiff  meets  with  a further  objection, 
viz.,  that  the  policy  was  reinstated,  not  unconditionally  as  a con- 
tinuing policy,  but  merely  as  a formality  incidental  to  a concluded 
agreement  that  the  policy  should  be  surrendered  and  the  insured 
receive  the  cash  surrender  value  of  the  premiums  already  paid. 

To  that  defence,  counsel  for  the  plaintiff  raises  two  objections 
preliminary  to  its  merits : first,  that  the  defence  is  not  raised  by 
the  respondents  on  the  record;  and,  second,  that  the  policy  was 
not  subject  to  the  control  of  the  assured  and  could  be  surrendered 
only  with  the  concurrence  of  the  preferred  beneficiary  (the  appel- 
lant), which  was  not  given. 

I deal  with  these  objections  in  their  order. 

The  record  consists  of  the  special  endorsement  on  the  writ  of 
summons  and  an  affidavit  filed  on  behalf  of  the  respondent  com- 
pany. That  form  of  procedure  was  entirely  unwarranted  in  such 
a case  as  this.  But  if  solicitors,  either  through  laziness  or  ignor- 
ance, choose  to  bring  cases  to  trial  on  such  a record,  no  complaint 
can  be  made  if  the  widest  scope  is  given,  in  regard  to  the  issues 
considered,  at  the  trial  and  on  appeal;  subject  only  to  this,  that 
no  injustice  is  manifestly  done. 

The  question  of  a postponement  for  a proper  development  on 
pleadings  of  all  the  issues  that  arise  was  brought  up  during  the 
trial  (see  p.  24  of  the  transcript  of  evidence),  and  counsel  on 
both  sides  apparently  considered  that  they  had  better  try  to 
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muddle  through  on  the  present  record.  That  course  was 
adopted,  and  counsel  now  differ  as  to  whether  this  defence  was 
discussed  on  the  argument  in  the  Court  below.  It  has  not  been 
made  to  appear  that  any  further  evidence  could  have  been  ad- 
duced, and  i am  unable  to  see  that  the  slightest  injustice  will  now 
be  done  to  the  appeffant  by  a consideration  of  this  defence  by  t!his 
Court. 

I now  proceed  to  consider  the  second  objection,  viz.^  that  no 
surrender  could  effectively  be  made  without  the  concurrence  of 
the  appellant.  The  rights  of  the  parties  appear  to  be  governed  by 
the  Lite  Insurance  Act  of  the  Province  of  Manitoba,  ch.  35  of 
the  statutes  of  192-i,  which  came  into  force  on  the  1st  day  of 
January,  1925.  Some  question  might  arise  as  to  whether  that 
Act  or  the  Ontario  Insurance  Act,  which  came  into  force  on  the 
same  date,  governs  the  rights  of  the  parties,  but  that  question  is 
immaterial  because  the  provisions  of  each  Act  are  in  pari  materia. 
In  this  connection  it  should  be  noted  that  the  assured  died  on  the 
1st  January,  1925,  after  these  Acts  came  in  force.  Section  28 
of  the  Manitoba  Act  provides  that  where  the  insured  designates  a 
preferred  beneficiary  a trust  is  created  in  favour  of  such  desig- 
nated beneficiary,  and  so  long  as  any  of  the  class  of  preferred  bene- 
ficiaries remains  the  insurance  money  shall  not,  except  as  other- 
wise provided  hy  this  Act,  be  subject  to  the  control  of  the  insured. 
Subsection  2 provides  that  the  provisions  of  subsec.  1 are  subject, 
among  other  things,  to  any  contingency  or  limitation  stated  in 
the  instrument  by  which  the  insured  first  designated  the  preferred 
beneficiary  or  beneficiaries. The  policy  in  question  is  of  a some- 
what peculiar  nature.  It  is  a fifty-year  endowment  policy,  pro- 
viding an  insurance  of  $2,000  cash,  and  a monthly  income  of  $100 
each  month  during  the  continuance  of  the  liability.  It  also  pro- 
vides as  follows : — 

“Original  heneficiary:  The  sum  insured  and  the  monthly  in- 
come shall  be  payalile  to  the  insured  if  living,  otherwise  to  Mabel 
Birkett,  wife  of  the  insured  (called  the  original  beneficiary).’’ 

The  policy  also  contains  provisions  respecting  options,  as  fol- 
lows : — 

After  premiums  have  been  paid  hereunder  for  three  com- 
plete insurance  years,  one  of  the  following  benefits  may  be  ob- 
tained from  the  company  by  the  legal  holder  hereof,  provided 
written  a})])lication  therefor  is  made  within  30  da}^s  after  default 
in  premium  payment,  the  said  benefits  being  subject  to  adjust- 
ment in  event  of  there  being  any  indebtedness  to  the  company  on 
the  policy.  . . . 
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a surrender  value  ei'tlier  in  cash  or  in  paid-up  non-par- 
ticipating life  insurance  payable  in  the  same  manner  as  the  sum 
insured  under  this  policy  for  the  amount  specified  in  the  annexed 
tables  of  guarantee  values,  the  surrender  value  being  conditional 
on  the  delivery  of  this  policy  to  tlie  company  with  a valid  dis- 
charge therefor.  . . .^’ 

^'Annuity  option'.  When  the  insured  reaches  the  age  of  65 
years,  if  there  be  no  indebtedness  hereon,  the  legal  holder  of  this 
policy  shall  have  the-  privimge  of  exchanging  the  entire  guaranleed 
cash  value  for  a paid-up  policy,  providing  for  the  payment  of 
$88.50  each  month  during  the  remaining  lifetime  of  the  insured; 
or  the  said  cash  value  may  be  exchanged  for  an  annuity  payable  as 
long  as  either  the  insured  or  beneficiary  may  live.  Annuity 
options  similar  to  the  above  will  be  available  for  the  net  cash 
value.’’ 

Under  these  provisions,  Charles  Matthew  Birkett  was  the  legal 
holder  of  the  policy,  to  whom  on  its  maturity  the  amount  secured 
by  the  policy  would  be  payable,  and  the  policy  was  originally 
issued  subject  to  the  contingency  that  it  might  be  surrendered 
and  the  cash  surrender  value  obtaineed  by  Charles  Matthew  Birkett 
as  the  legal  holder.  I am,  therefore,  of  opinion  that  the  second 
objection  raised  on  behalf  of  the  appellant  is  invalid. 

Referring  then  to  the  merits  of  this  issue : the  insured  had 
the  option  or  right  of  cancelling  or  surrendering  the  policy  and 
receiving  from  the  respondents  the  present  withdrawable  value  of 
the  premiums  paid  in.  This  right  was  exercisable  only  after  three 
annual  premiums  had  been  paid.  On  the  29th  November,  1924, 
the  insured  wrote  to  the  respondents : On  account  of  my  in- 

ability to  sell  my  real  estate  holdings  I am  compelled  to  ask  for 
the  C.S.V.  (cash  surrender  value)  on  this  policy  as  at  Dec.  18th 
next.”  At  that  date,  the  first  two  annual  premiums  had  been 
paid,  but  in  respect  of  the  third  annual  premium,  which  fell  due 
on  the  20th  December,  1923,  there  remained  unpaid  the  sum  of 
$202.74  and  interest  at  7 per  cent,  till  paid.  In  answer  to  the 
request  of  the  insured,  the  respondents  agreed,  as  a matter  of 
bookkeeping,  to  compute  the  surrender  value  as  though  all  three 
premiums  had  been  paid,  and  then  to  deduct  therefrom  the  bal- 
ance still  due  on  the  third  annual  premium.  This  was  so  agreed 
by  both  parties,  though  there  stall  remained  open  and  unsettled  a 
question  as  to  whether  an  admitted  debt  due  by  the  assured  to  tlie 
respondents,  amounting  to  $404.85,  should  also  be  deducted.  Tliis 
question  was,  in  my  opinion,  entirely  independent  of  the  a^ree- 
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meiit  respecting  a surrender.  The  result  is  thus  stated  by  the 
insured  in  his  letter  to  the  respondents  dated  the  20th  December, 
1924:— 

‘‘As  the  matter  stands,  the  policy  lapses  to-day,  and  I consider 
there  is  a C.S.V.  of  $618.67,  less  $202.75  unpaid  premium,  with  a 
disputed  debit  balance.” 

The  dispute  was  only  as  to  whether  this  balance  of  $404.84 
was  payable  in  cash  or  was  to  be  paid  by  commissions  to  be  there- 
after earned  by  the  insured.  There  was  no  dispute  respecting 
the  liability  or  the  amount  of  the  debt,  and,  as  I have  indicated, 
the  agreement  respecting  the  surrender  was  entirely  independent 
of  this  dispute. 

The  trial  Judge  has  held  that  the  policy  did  not  lapse  on  the 
1st  day  of  December,  and,  as  already  stated,  I agree  with  him. 
But  in  any  case  the  application  to  renew  and  restore  was  a mere 
formality  to  maintain  inviolate  the  practice  of  the  company,  and 
was  incidental  only  to  the  carrying  out  of  the  surrender  demanded 
by  the  insured  and  completely  agreed  to  by  the  company  on  the 
8th  December,  1924.  I should  add  that  counsel  for  the  respond- 
ents, at  the  opening  of  the  appeal,  stated  that  the  respondents 
were  still  ready  and  willing  to  carry  out  the  agreement  of  sur- 
render. 


Appeal  dismissed  with  costs. 
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Lister,,  158. 

Bryant  Purvis  and  Bryant  Ltd. 
Y.  Quebec  Bank^  [1893]  A.C.  170, 
followed.  Hayes  y.  Standard 
Bank  of  Canada,  462. 

Burnyeat,  In  re^  [1923]  2 Ch. 
52,  followed.  Re  Cox,  426. 

By  the  sea  y.  Bythesea  (1854), 
23  L.J.  Ch.  104,  distino^uished. 
Re  Smith  and  Ready,  617. 

Canadian  Performing  Right 
Society  Ltd.  Y.  Famous  Play- 
f’rs  Canadian  Corporation  Ltd. 
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CASES — ( Continued. ) 
(1927),  60  O.L.R.  280,  affirmed. 
Canadian  Performing  Right 
Society  Ltd.  v.  Famous  Play- 
ers Corporation  Ltd.,  614. 

Castelli  v.  Boddington  (1852), 
1 E.  & B.  66,  applied  and  fol- 
lowed. Carlino  V.  British 
Traders  Insurance  Co.  Ltd., 
162. 

Cave  V.  Cave  (1880)^  15  Ch.D. 
639,  followed.  Thomson  v.  Har- 
rison, 484. 

(7.(7.  Motor  Sales  Ltd.  v.  Chan, 
[1926]  S.C.R.  485,  referred  to. 
Thomas  Brooks  & Son  v.  Drury, 
192. — Followed.  Re  Simpson, 
310. 

Ceoilian  Co.  Ltd.,  Re  (1922), 
51  O.L.R.  649,  2 C.B.R.  330,  re- 
ferred to.  Re  Canadian  Hart 
Products  Ltd.,  219. 

Chan  V.  (7.(7.  Motor  Sales  Ltd., 
[1926]  1 D.L.R.  1065,  referred  to. 
Thomas  Brooks  & Son  v. 
Drury,  192. 

Channel  Ltd.  v.  Romhough 
(1923-24),  33  B.C.  65,  452, 
[1924]  S.C.R.  600,  explained. 
Channell  Ltd.  v.  O’Cedar  Cor- 
poration, 526. 

Cohen  V.  South  Eastern  Rail- 
way Co.  (1877),  2 Ex.  D.  253, 
260,  applied  Canadian  Per- 
forming Right  Society  Ltd.  v. 
Famous  Players  Canadian 
Corporation  Ltd.,  614. 

Colonial  Bank  v.  Cady  (1890), 
15  App.  Cas.  267,  applied  and 
followed.  McLeod  v.  Brazilian 
Traction  Light  and  Power  Co. 
Ltd.,  253. 


CASES — ( Continued. ) 

Cook  V.  Koldoffsky  (1916),  35 
O.L.R.  555,  applied.  Gooding 
V.  Crocker,  60. 

Coope  V.  Cresswell  (1866),  L. 
R.  2 Eq.  106,  followed.  Re 
Thomson,  165. 

Coward  v.  Larkman  (1888), 
60  L.T.R.  1,  followed.  Re  Jones, 
136. 

Craig  v.  Craig  (1878),  2 A.R. 
583,  applied.  Bratt  v.  Town- 
ship OF  Malden,  102. 

Creamer  N.  Cooderham  (1914), 
17  D.L.R.  23'5,  considered.  Re 
Shantz  and  Hallman,  543. 

Davies  v.  Humphreys  (1840), 
6 M.  & W.  153,  applied  and  fol- 
lowed. Tucker  v.  Bennett,  118. 

Davis  V.  Canada  Farmers  Mu- 
tual Insurance  Co.  (1876),  39 
U.C.R.  452,  followed.  Re  Cole 
AND  Knowles,  638. 

Dawson  v.  McClelland,  [1899] 
2 I.R.  486,  followed.  Gay  Co. 
Ltd.  V.  Trick,  8. 

Deldo  V.  Gough  Sellers  Invest- 
ments Ltd.  (1915),  34  O.L.R. 
274,  followed.  Baines  v.  Har- 
man, 223. 

Dilke  V.  Douglas  (1880),  5 A. 
R.  63,  followed.  Re  A.  and  B., 
647. 

Dolan  V.  Baker  (1905),  10  0. 
L.R.  259,  applied.  Bratt  v. 
To’vvnship  of  Malden,  102. 

Eastview,  Town  of,  v.  Roman 
Catholic  Episcopal  Corporation 
of  Ottawa  (1918).  44  O.L.R.  284, 
applied.  Woods  v.  Woods,  439. 

• Edwards,  In  re,  [1906]  1 Ch. 
570,  followed.  Re  Cox,  426. 
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CASES— {Coniinued.) 
Formhy  v.  Barker,  |1903]  2 
Ch.  539,  followed.  Re  Rowan 
AND  Eaton,  245. 

France  v.  Clark  (1884),  26  Oi. 
D.  257,  distinguished.  McLeod  v. 
Bilazilian  Traction  Light  and 
Power  Co.  Ltd.,  253. 

Fry  V.  Bmellie,  [1912]  2 K.B. 
282,  applied  and  followed.  Mc- 
Leod V.  Brazilian  Traction 
Light  and  Power  Do.  Ltd.,  253. 

Glol)e  Rutgers  Fire  Inswr- 
ance  Co.  v.  Truedell  (1926),  59 
O.L.R.  444,  reversed.  Globe  & 
Rutgers  Fire  Insurance  'Co.  v. 
Truedell,  227. 

Godman  v.  Times  PvFUshing 
Co.  Ltd.,  [1926]  2 K.B.  273,  fol- 
lowed. Sentinel-Review  Co. 
Ltd.  V.  Robinson,  93. 

Gordon,  Re  (1889),  61  L.T.R. 
299,  followed.  Re  Shantz  and 
Hallman,  543. 

Goulding  v.  Rabinovitch  (1927) , 
60  O.L.R.  212,  reversed.  Gould- 
ing V.  Rabinovitch,  607. 

Gray,  In  re  (1887),  33  Ch.  D. 
205,  followed.  Re  Millar,  434. 

Gregg  v.  Arroit  (1835),  LI.  & 
G.  t.  Sugd.  246.  not  followed.  Re 
Shantz  and  Hallman,  543. 

Haggert  Bros.  Manufacturing 
Co.,  In  re.  Beaker  and  Runions' 
Case  (1892),  19  A.R.  582,  fol- 
lowed. Re  T.  E.  O'Reilly  Ltd., 
649. 

Halls  V.  Mitchell  (1926),  59 
O.L.R.  355,  dictum  at  p.  360 
approved  and  applied.  Nixon  v. 
O’Callaghan,  76. 

Harris  v.  Yellow  Cab  Ltd. 
(1926),  59  O.L.R.  8,  dicta  in. 


CASES — ( Continued. ) 
adopted.  Carlino  v.  Zimblartb, 
269. — Distinguished.  Hughes  v. 
J.  H.  Watkins  & Co.,  448. 

Hersh,  Re,  [1923]  3 D.L.R. 
101,  overruled.  Rb  Packer,  402. 

Hirsh,  Re,  24  O.W.N.  373,  4 
C.B.R.  84,  [1923]  3 D.L.R.  101, 
overruled.  Re  Packer,  402. 

Hoiue  V.  City  of  Port  Arthur 
(1922),  23  O.W.N.  490,  referred 
to.  City  of  Welland  v.  Elec- 
tric Steel  and  Metals  Co. 
Ltd.,  127. 

Hoystead  v.  Commissioner  of 
Taxation,  [1926]  A.C.  135,  spe- 
cially referred  to.  Foster  v. 
Reaume,  63. 

Huffman  v.  Ross,  [1926]  S.C. 
R.  5,  followed.  Dominion  Sugar 
Co.  V.  Warrell,  169. 

Hutton  V.  Toronto  Railway  Co. 
(1919),  45  O.L.R.  550,  explain- 
ed. Globe  & Rutgers  Fire  In- 
surance Co.  V.  Truedell,  227. 

Imperial  Bank  of  Canada  v. 
Metcalfe  (1886),  11  O.R.  467, 
followed.  Re  Tierney,  652. 

Johnston  v.  Consumers’  Gas 
Co.  of  Toronto,  [1898]  A.C.  447, 
explained.  City  of  Toronto  v. 
Consumers'  Gas  Co.  of  Toron- 
to, 33'6. 

Kennedy  v.  Agricultural  De- 
velopment Board  (1926),  59  0. 
L.R.  374,  referred  to.  Re  Shantz 
AND  Hallman,  543. 

Knight  v.  Davis  (1833),  3 Myl. 
& K.  358,  followed.  Re  Simpson, 
310. 

Krell  V.  Henry,  [1903]  2 K.B. 
740,  applied.  Gouldins  v.  Ra- 
binovitch, 212. 
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CASES — ( Continued. ) 

Leech  v.  Leader  Publishing  Co. 
Ltd.,  [1926]  2 D.L.R.  28,  consid- 
ered. Boys  v.  Stak  Printing 
AND  Publishing  Cb.,  592. 

London  Association  for  Protec- 
tion of  Trade  v.  Greenlands  Ltd., 
[1916]  2 A.C.  15,  followed.  G-ay 
Co.  Ltd.  v.  Trick,  8. 

London  Joint  Stock  Bank  v. 
Simmons^  [1892]  A.C.  201,  fol- 
lowed. Hayes  v.  Standard  Bank 
OF  Canada,  462. 

Luckhardt,  Re  (1898),  29  O.R. 
111^  followed.  Re  Tierney,  652. 

Luckie  v.  Bushhy  (1853),  13 
C.B.  864,  applied  and  followed. 
Carlino  V.  British  Traders  In- 
surance Co.  Ltd.,  162. 

McGannonY.  Clardce  (1883),  9 
P.R.  555,  followed.  McMillan 
V.  Labadie,  624. 

McLeod  Y.  McRae  (1918),  43 
O.L.R  34,  applied,  Re  Shantz 
AND  Hallman,  543. 

MacMaJion  v.  MacMahon, 
[1913]  1 I.R.  154,  428,  followed. 
Woods  v.  Woods,  438. 

McNeil  V.  North  American  Life 
Assurance  Co.  (1921),  51  O.L.R. 
443,  referred  to.  Birkbtt  v. 
Northern  Life  Assurance  Co. 
OF  Canada.  356. 

Maitland  v.  Chalie  (1922),  6 
Mad.  243,  applied.  Re  Smith 
AND  Ready,  617. 

Martello  v.  Barnet  (1925),  57 
O.L.R.  670,  referred  to.  Man- 
ners V.  Cain,  644. 

Mather  v.  Fidlin  (1916).  10 
O.W.N.  229,  distinguished.  Hun- 
ter V.  Thompson,  185. 


CASES — ( Continued. ) 
AleijricVs  Settlement,  In  re, 
[1921]  1 Ch.  311,  followed. 

Woods  v.  Woods.  438 
Migotti’s  Case  (1867),  L.R.  4 
Eq.  238,  followed.  Re  T.  E. 
O’Reilly  Ltd.,  649. 

Millhourn  v.  Lyons,  [1914]  2 
Ch.  231,  followed.  Re  Rowan 
AND  Eaton,  245. 

Millington  Y.  Loring  (1880),  6 

Q. B.D.  190,  followed.  Sentinel- 
Review  Co.  Ltd.  v.  Robinson, 
93. 

Alonarch  Life  Assurance  Co.  y. 
Mackenzie  (1913),  15  D.L.R. 

695,  referred  to.  City  of  Wel- 
land v.  Electric  Steel  and 
Metals  Co.  Ltd.,  127. 

Murdoch  v.  West  (1895),  24 
Can.  S.C.R.  305,  followed.  Hun- 
ter v.  Thomson,  185. 

National  Fire  Insurance  Co.  y. 
McLaren  (1886),  12  O.R.  682, 
approved.  Olobe  & Rutgers 
Fire  Insurance  Co.  v.  True- 
DELL,  227. 

Nolan  Y.  Coyeman  (1873),  L. 

R.  8 Q.B.  84,  folllowed.  McMil- 
lan V.  Labadie,  624. 

Nosotti  Y.  Auerbach  (1898), 
79  L.T.R.  413,  applied.  Bratt  v. 
Toavnship  of  Malden,  102. 

Ottawa  Separate  Schools  Trus- 
tees Y.  Mackell,  [1917]  A.C.  62, 
specially  referred  to.  Tiny  Sep- 
arate School  Trustees  v.  The 
King,  15. 

Owen  V.  Owen  (1738),  1 Atk. 
495,  followed.  Re  A.  and  B., 
647. 

Pago  V.  Linwood  (1837),  4 Cl. 
& Fin.  399,  referred  to.  Re 
Shantz  and  Hallman,  543. 
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CASES — {Continued.) 
Pattullo  and  Town  of  Orange- 
ville, In  re,  31  O.R.  192,  followed. 
Re  SuLLiv^isr  AND  Township  of 
Bertie,  107. 

Performing  Eight  Society  Ltd. 
V.  London  Theatre  of  Varieties 
Ltd.,  [1924]  A.C.  1,  referred  to. 
Canadian  Performing  Eight 
Society  Ltd.  v.  Famous  Players 
Canadian  Corporation  Ltd., 
280. 

Performing  Right  Society  Ltd. 
V.  Thompson  (1918)^  34  Times 
L.E.  351,  referred  to.  Canadian 
Performing  Eight  Society 
Ltd.  V.  Famous  Players  Cana- 
dian Corporation  Ltd.,  280. 

Peterkin  v.  McFarlane  (1884), 
9 A.E.  42‘9,  dicta  in,  applied. 
Thomson  v.  Harrison,  484. 

Purser  v.  Purser,  [1913]  1 I.E. 
422,  482,  followed.  AVoods  v. 
VYoods,  438. 

Randall  v.  Lithgotu  (1884),  12 
Q.B.D.  525,  applied  and  followed. 
Carlino  V.  British  Traders  In- 
surance Co.  Ltd.,  162. 

Rassam  v.  Budge,  [1893]  1 Q. 

B.  571,  distinguished.  Sentinel- 
Eevieav  iCo.  Ltd.  v.  Eobinson, 
93. 

Redmond  v.  Canadian  Mutual 
Aid  Association  (1891),  18  A.E. 
335,  applied.  Teasdall  v.  Sun 
Life  Assurance  Co.  of  Canada, 
202. 

Regina  v.  Bird  (1851).  2 Den. 

C. C.  94.  5 Cox  C.C.  1,  specially 
referred  to.  Eex  v.  Stark,  375. 

Regina  v.  Powell  (1861),  21 
IT.C.E.  15,  followed.  Eex  v.  Mar- 
tin, 577. 


CASES — ( Continued. ) 

Rex  V.  Manheim  (1926),  30 
O.A¥.N.  317,  distinguished.  Eex 
V.  Stark,  375. 

Rex  V.  Naoum  (1911),  24  0. 
L.E.  306,  applied.  Mellen  v. 
Dobenko,  555. 

Rex  V.  O’ Gorman  (1907),  12 
Can.  Crim.  Cas.  230,  followed. 
Eex  V.  De  Bruge,  277. 

Rex  V.  O’Meara  (1915),  34  0. 
L.E.  467,  applied  and  followed. 
Eex  V.  Arnold,  582. 

Rex  V.  Taylor  (1921),  51  O.L. 
E.  392,  specially  referred  to.  Eex 
V.  Stark,  375. 

Rex  V.  Upton  (1922),  21  0. 
AV.N.  248,  followed.  Eex  v.  De 
Bruge,  277. 

Rice  Lewis  & Son  Ltd.  v. 
George  Rathhone  Ltd.  (1913),  27 
O.L.E.  630,  followed.  Baines  v. 
Harman,  223. 

Rogers  v.  Hosegood,  [1900]  2 
Ch.  38'8,  followed.  E.e  Eowan 
AND  Eaton,  245. 

Rose  V.  Peterkin  (1885),  13 
Can.  S.C.E.  677,  dicta  in,  ap- 
plied. Thoaison  V.  Harrison, 
484. 

Rosier  v.  Hilhery,  [1925]  Ch. 
250,  followed.  Ee  O’Connor  v. 
Leaiieux,  3'65. 

Russell  V.  French  (1897),  28 
O.E.  215,  followed.  Baines  v. 
Haraian,  223. 

Rutherford,  Re  (1915),  34  0. 
L.E.  395,  distinguished.  Hun- 
ter V.  Thoafpson.  185. 

Ryan  v.  McGregor  (1925),  58 
O.L.E.  213,  overruled.  Araiand 
V.  Carr.  293. 
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St.  Thomas  Cabinets  Ltd.,  Re 
(1921),  50  O.L.R.  492,  referred 
to.  Re  Packer,  402. 

Schofield  v.  Mayor  etc.  of  Bol- 
ton (1910),  26  Times  L.R.  230, 
followed.  Richardson  v.  Cana- 
dian National  Railway  Co., 
296. 

S elide  V.  New  York  Life  In- 
surance Co.  (1920),  48  O.L.R. 
416,  referred  to.  Kostuk  v.  Na- 
tional Ben  Franklin  Fire  In- 
surance Co.,  56. 

Shannahan  v.  Brown  (1918), 
13  O.W.N.  447,  referred  to. 
Thomas  BroDks  & Son  v. 
Drury,  192. 

Sisters  of  Charity  of  Rocking- 
ham V.  The  King,  [1922]  2 A.C. 
315,  followed.  Re  Sullivan  and 
Township  of  Bertie,  107. 

Smith  V.  McGugan  (1892),  21 
A.R.  542,  followed.  Hunter  v. 
Thompson,  185. 

Smith  V.  Rogers  (1899),  30  0. 
R.  256,  applied  and  followed. 
McLeod  v.  Brazilian  Traction 
Light  and  Power  Co.  Ltd.,  253. 

Societe  Generate  de  Paris  v. 
Walker  (1885),  11  App.  Cas.  20, 
distinguished.  McLeod  v.  Bra- 
zilian Traction  Light  and 
Power  Co.  Ltd.,  253. 

Stair  and  Yolles,  Re  (1925), 
57  O.L.R.  338,  followed.  Re  A. 
AND  B.,  647. 

Standard  Pharmacy  Ltd.,  In 
re  (1926),  7 C.B.R.  424,  not  fol- 
lowed. Re  Canadian  Hart  Pro- 
ducts Ltd.,  219. 

Stephenson  v.  Park  dale  Motors 
(1-924),  55  O.L.R.  680,  applied 


CASES — ( Continued. ) 
and  followed.  Carlino  v.  Zim- 
BLARTE,  269. 

Stevenson  V.  Green  (lO^JG),  68 
O.L.R.  546,  referred  to.  Man- 
ners V.  Cain,  644. 

Stirling  v.  Bwrdett,  [1911]  2 
Ch.  418,  applied  and  followed. 
Tucker  v.  Bennett,  118. 

Sutherland  v.  Stapes,  [1925] 
A.C.  47,  specially  referred  to. 
Boys  v.  Star  Printing  and 
Publishing  Co.,  5'92. 

Teasdall  v.  Sun  Life  Assurance 
Co.  of  Canada  (1926),  60  O.L.R. 
201,  followed.  Birkett  v.  Nor- 
thern Life  Assurance  Co.  of 
Canada,  356. 

Thomson,  Re  (1926),  59  O.L. 
R.  449,  affirmed.  Re  Thomson, 
165. 

Tiny  Separate  School  Trustees 
V.  The  King  (1926),  59  O.L.R. 
96,  affirmed.  Tiny  Separate 
School  Trustees  v.  The  King, 
15. 

Toronto,  City  of,  v.  Grand 
Trunk  Railway  Co.  (1906),  13 
O.L.R.  12,  distinguished.  McMil- 
lan v.  Labadie,  624. 

Toronto,  City  of,  v.  Jarvis 
(1895),  25  Can.  S.C.R.  237,  dicta 
in,  applied.  Thomson  v.  Har- 
rison, 484. 

Ward  V.  Laverty,  [1925]  A.C, 
101,  followed.  Re  Laurin,  401. 

Watson  V.  McEwan,  [1905]  A. 
C.  480,  applied  and  followed. 
Nixon  v.  O’Callaghan,  76. 

West  (F.  E.)  Co.,  Re  (1921), 
50  O.L.R.  631,  2 C.B.R.  3.  re- 
ferred to.  Re  Canadian  Hart 
Products  Ltd.,  219. 
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CASES — {Continued. ) 
Wliitcoml)  V.  Whiting  (1781), 
2 Doug.  652,  distinguished.  Ke 
Thomsujv,  1G5. 

Whitehorn  v.  Canadian  Guar- 
dian Life  Inmmnce  Co.  (1909), 
19  O.L.E.  535j  referred  to.  Bir- 
KBTT  V.  Northern  Life  Assur- 
ance Co.  OF  iCanada,  356. 

Wing  V.  Angrave  (1860),  8 H. 
L.C.  183,  followed.  Re  Cox,  426. 

Wolmershausen,  Be  (1890).  62 
L.T.R.  541,  followed.  Re  Thom- 
son, 165. 

Wood  V.  Odessa  WaterwO'rhs 
Co.  (1887),  42  Ch.  D.  636,  fol- 
lowed. James  v.  Beaver  Con- 
solidated Mines  Ltd.,  420. 

Woodcocle  V.  Duke  of  Dorset 
(1792),  3 Bro.  C.C.  569,  29  E.R. 
704,  applied.  Re  Smith  and 
Ready,  617. 

Woodwards.  Dowse  (1861),  10 

C. B.N.S.  722,  followed.  Whim- 
BEY  V.  Hyde,  399. 

Wythe,  Re  (1926),  59  O.L.R. 
646,  affirmed.  Re  Wythe,  323. 
Zdrahal  v.  Shatney  (1912),  7 

D. L.R.  554,  approved  and  fol- 
lowed. Mellen  V.  Dobenko,  555. 


CERTIFICATES  FOR 
SHARES. 

See  Company,  4. 


CHALLENGES. 

See  Libel,  1. 


CHEQUES. 

See  Principal  and  Agent. 


CHILDREN’S  PROTECTION 
ACT. 

See  Infants. 


CHILDREN  OF  UNMAR- 
RIED PARENTS  ACT. 

See  Illegitimate  Child. 


CHURCH. 

Grant  of  Land  to  Trustees  for 
Church  of  England  Parsonage — 
Trusts  Declared  by  Deed  — Con- 
veyance for  Value — Presumption 
that  Trusts  Defined  by  Trustees 
— Whether  Resulting  Trust  in 
Favour  of  Grantor  Possible  — 
Power  of  Officers  of  Parish 
Church  to  Mortgage  Land  for 
Repairs  to  Parsonage  — Act  to 
Simplify  the  Sales  of  Property 
Held  in  Trust  for  the  Church  of 
Englland  in  the  Diocese  of  To- 
ronto, 52  Viet.  ch.  97,  sec.  6 — 
Consent  of  Church  Authorities — 
Religious  Institutions  Act,  R.S. 

0.  1914,  ch.  286,  secs.  8,  22. 

Re  St.  John's  Church,  491. 


CLASS  GIFT. 

See  Will,  2. 


COMPANY. 

1.  Gas  Company — Statutes  Af- 
fecting— Meaning  and  Effect  of 
— Prices  Charged  to  Customers — 
Locus  Standi  of  City  Corporation 
as  Plaintiff  in  Action  to  Compel 
Reduction. 

City  of  Toronto  v.  Consum- 
ers' Gas  Co.  of  Toronto,  336. 

2.  Incorporation  under  Ontario 
Compxinies  Act  — Rower  to  Ac- 
quire Land  for  the  Purpose  of 
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COMPANY—  ( Continued. ) 
“Camjing  on  its  Undertaking" — 
Land  Acquired  for  Accommoda- 
tion of  Company's  Workmen  — 
Sec.  2Jf-  of  Act — Land  not  Re- 
quired for  “Actual  Use  and  Occu- 
pation"— Forfeiture  to  Crown  if 
not  Disposed  of  within  Period 
Prescribed  by  Statute — Construc- 
tion of  sec.  26 — Application  un- 
der Vendors  and  Purchasers  Act. 

Re  Allan  Brown's  Ltd.  and 
Dryall,  267. 

3.  Resolution  of  Directors  of 
Alining  Company — Declaration  of 
Dividend  Payable  in  Shares  of 
another  Company — Whether  By- 
law Necessary  — Ontario  Com- 
panies Act,  sec.  91{1)  (b)  — 
“Funds  Derived  from  the  Opera- 
tions of  the  Compwiny’' — Sec.  95 
(2) — Powers  Given  by  sec.  95 {5) 
— “Assets" — Necessity  for  Declar- 
ation of  Dividend  and  Option  to 
Shareholders  to  Take  in  Cash  or 
Specie — Costs — Rescinding  Reso- 
lution. 

James  v.  Beaver  Consolidat- 
ed Mines  Ltd.,  420. 

4.  Shares — Transfers  on  Back 
of  Certificates  Executed  in  Blank 
by  Owner — Delivery  to  Agent  to 
be  Disposed  of  and  Proceeds  Ap- 
plied in  Purchase  of  New  Securi- 
ties— Fraud  of  Agent — Disposal 
of  Shares  to  Purchasers  for  Value 
without  Notice — Failure  of  Agent 
to  Procure  and  Deliver  Securities 
— Transferees  Entitled  to  Regis- 
tration of  Transfers — Custom  of 
Stock  Exchanges  — Effect  of 
'I'ransfer  by  Endorsement  in 


[voL. 

COMPANY — {Continued.) 
Blank — Responsibility  of  Origi- 
nal Owner  for  Giving  Opportun- 
ity to  Guilty  Person. 

McLeod  v.  Br\z[lt.».n  Trac- 
tion Light  and  Power  Co.  Ltd., 
253. 

See  Bankruptcy,  2 — Mort- 
gage, 2 — Trusts  and  Trustees 
— Will,  2. 


COMPROMISE. 

See  Insurance,  2. 


CONDITIONAL  SALE. 

See  Sale  of  Goods — Will,  5. 

CONSIDERATION. 

See  Contract. 


CONSTITUTIONAL  LAW. 

Roman  Catholic  Separate 
Schools — B.N.A.  Act,  sec.  93  — 
Rights  and  Privileges  Existing  at 
Confederation  — 26  Viet.  ch.  5 
(Can.) — Ontario  Statutes  Subse- 
quent to  Confederation — Whethsr 
Interfering  with  Rights  and  Pri- 
vileges— Annual  Grants  by  Leg- 
islature — Extent  of  Right  to 
Share  in  — Denominational 
Schools  " — Appeal  to  Federal  Au- 
th  ority — Educational  Features — 
Denominational  Teaching. 

Tiny  Separate  School  Trus- 
tees V.  The  King,  15. 

See  Succession  Duty. 

CONTRACT. 

Impossibility  of  Performance — 
Option  for  Purchase  of  Tjand  — 
Expropidation  of  Land — Frustra- 
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CONTRACT— (Con.) 
tion  of  Contract — Action  to  Re- 
cover Money  Raid  for  Option  as 
upon  Complete  Failure  of  Con- 
sideration not  Maintainable. 

Goulding  V.  Rabinovitch, 
212,  607. 

See  Costs,  2 — Damages — Hus- 
BAXD  AND  Wife,  2— Landlord 
AND  Tenant — Lien — Mechan- 
ics' Liens — Municiral  Corpor- 
ations, 1 — Negligence,  2 — Pat- 
ent FOR  Invention,  1 — Vendor 
AND  Purchaser. 


CONTRIBUTION. 

Guarantors  of  Mortgage  — 
Sureties — Rights  inter  se — Pay- 
ment by  Flaintijfs  of  less  thorn, 
their  Proportion  of  whole  Debt — 
Purchase  by  Plaintiffs  of  Mort- 
gaged Premises  Subject  to  Mort- 
gage— Effect  of. 

Tucker  v.  Bennett,  118. 


CONTRIBUTORY  NEGLI- 
GENCE. 

See  Costs,  1 — Negligence,  2,. 


CONVERSION. 

See  Principal  and  Agent. 


CONVICTION. 

See  Criminal  Law. 


COPYRIGHT. 

M usioal  Compositions — A ssign- 
ments  of  Performing  Rights  — 
Action  by  Assignees  for  Infringe- 
ment— Imperial  Copyright  {Mus- 
ical Compositions)'  Act,  18S2,  Jf5 
<&  JfO  Viet.  ch.  to — To  what  Ex- 
tent in  Force  in  Canada^ — Im- 


COPYRIGHT— (Con  tinned. ) 
perial  Copyright  Act,  1911 , 1 & 2 
Geo.  V.  ch.  to — Canadian  Copy- 
right Act,  1921,  11  & 12  Geo.  V. 
ch.  2Ji — Defences  — General  As- 
signments of  Rights  — Assign- 
ments Made  before  Publicor- 
tion  of  Compositions- — Partial  As- 
signments Subject  to  Territorial 
Limitations — Not  mere  Licenses 
— Failure  to  Print  on  Published 
Copies  Notices  that  Right  of  Per- 
formance Reserved — Failure  to 
Register  Grants — ‘'His  and  each 
such  Prior  Grant " — Sec.  39  of 
Canadian  Act. 

Canadian  Performing  Eight 
Society  Ltd.  v.  Famous  Players 
Canadian  Corporation  Ltd., 
280,  614. 


CORPORATION. 

See  Company  — Municipal 
Corporations. 


CORROBORATION. 

See  Evidence. 


COSTS. 

1.  Action  for  Negligence — Jury 
— Findings  of  Negligence  and 
Contributory  Negligence  — Ap- 
portionment of  Damages  — 
Whether  Costs  Apportionable  also 
— Absence  of  Special  Circum- 
stances. 

Hogan  v.  Italian  Mosaic  and 
Tile  Co.  Ltd.,  101. 

2.  Award  of  Costs  of  Appeal  to 
S uccessful  A ppellan  t — S olid  t o I's 
Conducting  Appeal  Instructed  by 
Insurance  Company  pursuant  to 
Contract  of  Indemnity — Personal 
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COSTS — {Continued.) 
LMility  of  Appellant  to  Solici- 
tors— Absence  of  Agreement  Re- 
lieving Appellant  of  Liability  — 
Right  of  Appellant  to  Recover 
Costs  from  Respondents. 

Arm  AND  V.  Carr,  293. 

3.  Taxation  between  Party  and 
PaHy — Disbursements  — Sums 
Paid  to  Witnesses  to  Qualify 
themselves  to  Testify  — Practice 
— Right  of  Appeal  — Judicature 
Act,  R.S.O.  19 U,  ch.  56,  sec.  J5. 

McMillan  v.  Labadie,  624. 

See  Bankruptcy,  2 — Com- 
pany, 3 — Evidence  — Mechan- 
ics" Liens,  3 — Municipal  Cor- 
porations, 3 — Will,  4. 


COUNSEL. 

See  Writ  of  Summons,  1. 

COURT  OF  RECORD. 

See  Habeas  Corpus. 

COVENANT. 

Building  Restrictions  — Deed 
not  Executed  by  Grantee  — Land 
Taken  Subject  to  Restrictions  — 
Covenant  Running  with  Land — 
Absence  of  Words  of  Limitation 
— Benefit  Passing  to  Assigns  — 
Building  Scheme. 

Re  Rowan  and  Eaton,  245. 

See  Husband  and  Wife,  2 — 
Landlord  and  Tenant,  3 — Mu- 
nicipal Corporations,  3 — Pat- 
ent FOR  Invention,  1. 


CRIMINAL  CONVERSA- 
TION. 

See  Husband  and  Wife,  1. 


[vol. 

CRIMINAL  LAW. 

1.  Accusation  of  Murder  — 
Place  of  Trial — Chatige  of — ''Ex- 
pedient to  the  Ends  of  Justice'' — 
Prejudice — N ewspaper  Reports — 
Hearsay  Evidence. 

Rex  V.  Lb  Bruge,  277. 

2.  Conviction  for  Criminal 
Negligence  Causing  Bodily  Harm 
— Criminal  Code,  secs.  28J,  285 
— Motor  Vehicle  upon  Highway 
— Negligence  of  Driver — Injury 
to  Passenger  in  another  Vehicle — • 
Death  Resulting  from  Injury  — 
Indictment  for  Manslaughter 
Open  to  Crown — Whether  Con- 
viction for  Lesser  Offence  Lawful 
— Verdict  of  Guilty  where  two 
Distinct  Charges  Made — Applica- 
tion to  both. 

Rex  V.  Stark,  375. 

3.  Gambling  Device  — "Slot 
Machine  " — Criminal  Code,  sec. 
236  {!)  (d)  {12  & 13  Geo.  V. 
ch.  16,  sec.  11) — "Disposing  of 
Goods  by  a Game  or  Mode  of 
Chance'' — "Contestant"  — "Com- 
petitor." 

Rex  V.  Arnold,  582. 

4.  Manslaughter — Selling  Poi- 
sonous Liquor  to  Persons,  thereby 
Causing  Death  — Belief  of  Ac- 
cused as  to  Nature  of  Liquor  — 
Negligence  in  Entertaining  that 
Belief  — Questions  for  Jury  — 
Judge's  Charge — "Unlawful  Act" 
— Nuisance  — Ontario  Temper- 
ance Act — Criminal  Code,  secs. 
165,  221,  222,  277— Misdirection 
— New  Trial. 

Rex  V.  D'Angelo,  512. 
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CRIMINAL  LAW— (Co//..) 

5 Murder — Plea  of  not  Guilty 
— Right  to  Prove.  Insanity  with- 
out Special  Plea  — Appearance 
and  Demeanour  of  Accused  in 
Witness-box — Testimony  of  Ac- 
cused— Evidence  for  Jury  — Re- 
fusal of  Trial  Judge  to  Allow 
Counsel  to  Address  Jury  on  Ques- 
tion of  Insanity — Oriminal  Code, 
secs.  19,  969 — Miscarriage  of  Jus- 
tice— 071US — Sec.  lOlJf  of  Code — 
Neiv  Trial. 

Rex  V.  McCoskey,  44. 

6.  Offences  against  Opium  and 
Narcotic  Drug  Act,  1923,  13  & 
IJf  Geo.  V.  ch.  22,  sec.  6 — A mend- 
ing Act,  1925,  15  & 16  Geo.  V. 
ch.  20 — Trial  before  Police  Mag- 
istrate— Whether  upon  Proceed- 
ing for  Summary  Conviction  or 
upon  Summary  Trial  for  Indict- 
able Offence — Option  of  Crown — 
Orders  of  Magistrate  Dismissing 
Charges  — Appeal  by  Crown  to 
Division  Court — Prohibition  — 
Jurisdiction  under  Part  XV.  of 
Criminal  Code — Election — Crim- 
inal Code,  sec.  777 — Appeal  from 
Order  of  Judge  in  Chambers  — 
Time — Nullum  Tempus  Occur rit 
Regi — Fair  Trial — Trial  accord- 
ing to  Law. 

Re  Rex  v.  Rutherford,  654. 

7.  Rape — Death  Sentence — Ap- 
peal — Reduction  of  Penalty  — 
Criminal  Code^  sec.  299,  Amend- 
ed by  (1921)  11  & 12  Geo.  V.  ch. 
25,  sec.  5- 

Rex  V.  McCathern',  334. 

8.  Rape — Sentence — Appeal  by 
Attorney-General — Right  of  Ap- 


CRIMINAL  LAW— (Co/7..) 
peal — Fixed  by  Law  '' — Penalty 
of  Whipping  Added  by  Court  of 
Appeal  to  Imprisonment. 

Rex  V.  De  Young,  Rex  v.  Lid- 
DiARD,  Rex  V.  Darling,  155. 

9.  Summary  Trial  — Election 
of  Accused  to  be  Tried  by  Magis- 
trate— Proper  Infoi’mation  not 
Given  to  Accused  before  Election 
— -Criminal  Code,  sec.  778 — Con- 
viction Quashed  — Accused  Re- 
manded for  Proper  Proceedings. 

Rex  V.  Bonnis,  189. 

10.  Trial — Inadvertent  Failure 
of  Crotvn  Counsel  to  Call  tv)o 
Witnesses  — Re-opening  Case  — 
Discretion  of  Trial  Judge — In- 
terests of  Justice. 

Rex  V.  Gregoire,  363. 

See  Habeas  Corpus  — Physi- 
cians AND  Surgeons. 


CRIMINAL  NEGLIGENCE. 

See  Criminal  Law,  2. 

CROSS-EXAMINATION  OF 
WITNESSES. 

See  Will,  6. 

CUSTODY  OF  INFANTS. 

See  Infants. 


CUSTOMERS. 

See  'Company,  1. 

DAMAGES. 

Contract  for  Sale  of  Jjand — 
Fraud  of  Agent  of  Vendor  — 
Whether  Traaisaction  Affirmed  by 
Vendor  after  Full  Knoudedge  of 
Fraud — Question  not  Open  upon 
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DAMAGES — (Continued.) 
Reference  to  Assess  Damages  — 
Res  Judicata — Appeal  from  Mas- 
ter s Report — Quantum  of  Dam- 
ages. 

Foster  v.  Reaume,  63. 

See  Costs,  1 — Libel,  1 — Lien, 
2 — Limitation  of  Actions,  6 — 
]\rUNICIPAL  CORORATIONS,  5. 


DEATH. 

See  Criaiinal  Law,  2 — Insur- 
ance, 3-6  — LmiTATioN  OF  Ac- 
tions, 4 — Succession  Duty. 


DEATH  SENTENCE. 

See  Criaiinal  Law,  7. 


DEBENTURES. 

See  Mortgage,  2. 


DEED. 

See  Covenant. 


DEFAMATION. 

See  Libel. 


DEVISE. 

See  Will. 


DIRECTORS. 

See  CoAiPANY,  3. 


DISCHARGE  OF  MORT- 
GAGE. 

See  Dower.,  2 — Mortgage,  1. 

DISCOVERY. 

See  Judgment  Debtor. 


[voL. 

DISCRETION. 

See  Criaiinal  Laav,  10  — Me- 
chanics' Liens.  3 — AVill,  2 — 
Writ  OF  SUAIAIONS,  1. 


DISQUALIFICATION. 

See  Municipal  Corporations, 

2. 


DIVIDENDS. 

See  Assessment  and  Taxes,  1 
— ^COAIPANY,  3. 


DIVISION  COURTS. 

See  Criminal  Laav,  6. 


DOCTOR. 

See  Physicians  and  Sur- 
geons. 


DOWER. 

1.  Action  for  — Adultery  of 
Plaintiff  — Dower  Act,  R.S.O. 
1914,  cli.  70,  sec.  9 — Eviction  of 
dhcshand  from  Wife’s  House. 

WiiiMBEY  Y.  Hyde,  399. 

2.  Inchoate  Right  to,  whether 
Attaching  — Wife  of  0 toner  of 
Equity  of  Redemption — Succes- 
sion of  Mortgages — Effect  of  Sta- 
tutory Discharges  not  Registered 
until  after  Execution  and  Deliv- 
ery of  New  Mortgages  — Bar  of 
Dower  in  Existing  Mortgages — 
Dower  Act^  R.S.O.  1914,  ch.  70, 
sec.  10(1) — Registry  Act,  R.S.O. 
1914,  ch.  124,  sec.  67. 

Re  Tierney,  652. 


DRUGLESS  PRACTI- 
TIONER. 

See  Physicians  and  Sur- 


geons. 
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EXECUTION. 

&ee  .Judgment  Debtok, 

EXECUTORS  AND  ADMIN- 
ISTRATORS. 

See  Evidence  — Judgment 
Debtok  — Limitation  oe  Ac- 
tions— Moktgage,  1,  2 — Trusts 
and  Teustees — Will,  2. 


EXPROPRIATION. 

See  CoNTHACT  — Municipal 
Corporations,  1,  3. 


EXTRAS. 

See  Mechanics’  Liens,  3. 


FAIR  COMMENT. 

See  Libel,  3,  4. 


FENCES. 

See  Negligence,  L 


FIRE. 

See  Landlord  and  Tenant 

3. 


FIRE-ARMS. 

See  Negligence,  3. 


FIRE  INSURANCE. 

See  Insurance,  1,  2 --Writ  ue 
Summons,  2. 


FIXTURES. 

See  Landloim)  and  Tenant,  L 


FOREIGN  COUNTRY. 

See  Succession  Duty. 


FOREIGN  LAW. 

See  TIusband  and  Wipe.  1. 


FORFEITURE. 

See  Company,  2. 


FORUM  CONVENIENS. 

See  WiiiT  OE  Summons,  2. 


FRAUD  AND  MISREPRE- 
SENTATION. 

See  CoAiPANY,  4 — Damages — 
Insurance,  1 — Mortgage,  2 — 
Vendor  and  PuifciiASER,  3. 


FRUSTRATION. 

See  CoNTiLVCT. 


GAMBLING  DEVICE. 

See  Criminal  Laav,  3. 


GAS  COMPANY. 

See  CoAiPANY^  L 


GIFT. 

See  M'Tll. 


GUARANTY. 

See  Contribution  — Limita- 
tion OE  Actions,  1. 


GUARDIAN. 

See  Infants. 


GUEST. 

See  Negligence,  3. 


HABEAS  CORPUS. 

Prisoner  Confined  under  Illcged 
Sen  fence  of  Conn  f if  Court  Judcfc's 
Criniinal  Court — Court  of  Pe- 
cord/'  — Count  If  Court  Judges’ 
Criniinnt  Courts  Act,  ISS.O. 
JOtJ,,  cli.  67,  sec.  :2{t) — Court  of 
Limited  Jurisdicf ion  — Ontario 


45 — 60  o.i-.K. 
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HABEAS  CORPUS— (Co/i.) 
Habeas  Corpus  Act,  R.8.0.  191J+, 
ch.  8Jf. 

Rex  V.  Martix,  577. 


HIGHWAY. 

See  Criminal  Law,  2 — Muni- 
cipal Corporations,  1,  3^  5 — 
Negligence,  1,  2. 


HIGHWAY  TRAFFIC  ACT. 

See  Liaiitation  of  Actions, 
2 — Negligence^  2. 


HUSBAND  AND  WIFE. 

1.  Action  for  Criminal  Conver- 
sation— Necessity  for  Proof  of 
Marriage  of  Plaintiff  to'  Woman 
Seduced — Proof  of  de  Facto  Mar- 
riage in  Foreign  State — Absence 
of  Proof  of  Law  of  Foreign  State 
— Cohabitation  — Reputation  — 
Recognition  of  Marriage  by  De- 
fendant— Sufficiency  of  Proof. 

Mellen  V.  Dobenko,  555. 

2.  Alimony — Separation  Agree- 
ment Made  during  Cohabitation 
— Covenant  for  Future  Separa- 
tion— Invalidity  — Public  Policy 
— Essential  Part  of  Consideration 
for  Husband’s  Agreement  to  Pay 
Annuity  — Whole  Agreement 
Void. 

Woods  v.  Woods,  438. 

See  Dower. 


ILLEGITIMATE  CHILD. 

Affiliation  Order — Children  of 
Unmarried  Parents  Act,  1921 , 11 
Geo.  V.  ch.  AL  12,  IV  18, 
SI,  St — Liability  of  Father  for 
Expenses  of  Mother  — Still-born 


[vol. 

ILLEGITIMATE  CHILD 

{Continued.) 

Child — Report  of  Aledical  Officer 
of  Health. 

Re  Kirkpatrick  and  Morou- 
ghan,  4'95. 


IMPOSSIBILITY  OF  PER- 
FORMANCE. 

See  Contract. 


INCOME  ASSESSMENT. 

See  Assessment  and  Taxes, 


INDEMNITY. 

See  Costs,  2 — Vendor  and 
Purchaser^  1. 


INFANTS. 

Guardianship  and  Custody  of 
Orphans — Claims  of  Persons  by 
whom  Children  Maintained — Dif- 
ference in  Religious  Belief — Re- 
ligion of  Father  in  General  to  be 
Followed — Condition  as  to  Wel- 
fare of  Children — Preference  of 
Infants — Infants  Act,  secs.  2{1), 
SC)  — Children’s  Protection  Act, 
secs.  28,  28a. 

Re  Laurin,  409. 

See  Negligence^  3. 

INSANITY. 

See  Criminal  Law,  5. 


INSPECTION. 

See  Mines  and  Mining. 


INSURANCE. 

1.  Fire  Insurance  — Proofs  of 
Loss — Fraud — Findings  of  Jury 
— Judge’s  Charge  — Fraudu- 
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INSURANCE— 

lently  False  "" — Wilf  ully  False  "" 
— Ontario  Insurance  Act^  R.S.O. 
1911^,  ch.  18S,  sec.  19Jf(20) — 1J+ 
Geo.  V.  ch.  50,  sec.  92 {IG) — Ex- 
cessive Claim  — Possihiliiy  of 
Honest  Mistake — Poiver  of  Court 
to  Disregard  Juri/s  Fmdings  — 
Refusal  to  Exercise. 

Kostuk  V.  National  Ben 
Franklin  Fire  Insurance  €o.^ 
56. 

2.  Fire  Insurance — Under-in- 
sured Property — Payment  hy  In- 
surer of  Sum  Assured — Claim  of 
Assured  against  Corporation  Al- 
leged to  have  hy  Negligence 
Caused  Fire  — Compromise  of 
Claim  after  Action  Brought  — 
Bona  Fides  — Subrogation — Ex- 
tent of  Doctrine — Subrogation 
pro  Tanto  ” — Ontario  Insurance 
Act,  1921,  sec.  92^  condition  21. 

Globe  & Rutgers  Fire  Insur- 
ance Co.  V.  Truedell,  227. 

3.  Life  Insurance — Default  in 
Payment  of  Fourth  Annual  Pre- 
mium— Non-forfeiture  Clause — 
Policy  to  be  Kept  in  Force  hy 
Application  of  ""  Reserve  — Com- 
putation — Insufficiency  of  Re- 
serve— Days  of  Grace — Apparent 
Paijment  to  Insurance  Company 
in  Reality  Made  to  Agent  Person- 
ally— Ontario  Insurance  Act.  sec. 
IGJf  — Termination  of  Policy  — 
Conduct  of  Companij — Evidence 
— W ai  ve  r — Esto  pp  e I . 

Teasdall  V.  Sun  Life  Assur- 
ance Co.  OF  Canada^  201. 

4.  Life  Insurance — Designation 
of  Beneficiaries — Fref erred  Class 


INSURANCE— (Cor.) 

— Subsec^uent  Attempt  to  Make 
Change  — Testamentary  Docu- 
ment Effective  at  Death  of  In- 
sured — Ordinary  Beneficiary 
[Future  Wife)  Becoming  Pre- 
ferred Beneficiary  upon  Marriage 
— Provisions  of  Insurance  Acts, 
R.S.O.  191k,  ch.  183,  and  [192k) 
Ik  Geo.  V.  ch.  50 — One-half  of 
my  Estate,  including  Insurance  "" 
— Poiver  of  Insured  to  Alake  his 
Insurance  Policies  Part  of  his  Es- 
tate as  against  Preferred  Bene- 
ficiaries— Intention  of  Insured. 

Re  Wythe,  323. 

5.  Life  Insurance — Promissory 
Note  Accepted  for  Third.  Annual 
Prem.mm — Note  not  fully  Paid  at 
Death  of  Assured  — Election  to 
Keep  Policy  in  Force — Declara- 
tion of  Lapse — Necessity  for  Pay- 
ment or  Tender  of  Balance  Due 
— -Notice  — Reasonable  Time  — 
Terms  and  Conditions  — Ontario 
Insurance  Act^  R.S.O.  191k,  ch. 
183,  sec.  159  [k)  — Conditional 
Reinstatement — Payment  of  Sur- 
render Value  — Pleading — Evid- 
ence— ■Concurrence  of  Beneficiary. 

Birkett  V.  Northern  Life 
iVsSURANCE  Co.  OF  CANADA,  356, 
666. 

6.  Life  Insurance  — Proof  of 
Death  of  Insured — Ontario  Insur- 
ance Act,  192k,  Ik  Oco.  V.  ch.  50, 
sec.  152[1) — Absence  of  Direct 
Evidence  of  Death  — Disappear- 
ance'— Fruitless  Search — Insuffi- 
ciency of  CircunhGanfial  Evid- 
ence— Presumption  of  Death  — 
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INSURANCE— (Co/2. K 

Countervailing  Circumstances  — 
Incentive  for  Disappearance. 

O’Donnell  v.  Noeth  Ameri- 
can Life  Assurance  Co.^  502. 

7.  Life  and  Accident  Insurance 
— Death  of  Insured  Caused  hij 
Poisonous  Gas — External  Vio- 
lent and  Accidental  Means''  — 
Finding  of  Trial  Judge — 'Suicide 
— Evidence— Onus — Presumption 
— Criminal  Cede,  sec.  259 — Cir- 
c u rn  stan  ces — M otive . 

Lang  Shirt  Co.^s  Trustee  v. 
London  .Life  Insurance  Co., 
476. 

See  CosTS^  2 — Writ  of  Sum- 
mons, 2. 


INTEREST. 

See  Limitation  of  Actions, 
3 — Vendor  and  Purchaser,,  2 — 
Will,  1. 


INTOXICATING  LIQUORS. 

See  Criminal  Law^  4. 


JOINT  TORT-FEASORS. 

See  Libel^  1. 


JUDGMENT. 

See  Vendor  and  Purchaser, 

1. 


JUDGMENT  DEBTOR. 

Judgment  against  Estate  of 
Deceased  Person — Order  for  Ex- 
amination of  Executor  — Rules 
~>S0  et  seep — Executor  not  Exam- 
in  able — Pemedies  — Discover  ij — 
Execution — Motion  to  (\)mmit 


JUDGMENT  DEBTOR— 

{Continued.) 

for  N on-attendance  — Viaiver  — • 
Practice. 

Hyatt  v.  Owens,  489. 


JURISDICTION. 

See  Criaiinal  Law,  6 — Libel, 
1 — Mines  and  Mining. 


- JURY. 

See  Criaiinal  Law,  4^  5 — In- 
surance, 1 — Libel,  1 — Negli- 
gence, 1,  2. 


JUSTIFICATION. 

See  Libel. 


LAND. 

See  CoAiPANY^  2 — Covenant. 


LANDLORD  AND  TENANT. 

1.  Fixtures  — Agreement  for 
Right  of  Removal  hg  Tenant  at 
Expiry  of  Term  — Subsequent 
Leases — Preservation  of  Right — 
Intention  — Acc[uisition  of  Re- 
version without  Knowledge  of 
Agreement. 

Globe  Land  Co.  v.  Heaslip, 
499. 

2.  Lease  of  House — Tenant  Va- 
cating Premises  during  Term — 
Acceptance  by  Landlord  of  Keys 
and  Advertising  House  for  Rent 
— Whether  Acceptance  of  Sur- 
render — Ambiguous  Act  — Pro- 
mise to  Try  to  Let  House  for 
Ten  ant  — A ct  ion  s fo  r Re  n f fo  r 
Remainder  of  Terni' — Estoppel — 
Statutory  Declaration  of  Land- 
lord Contradicting  Testimony  at 
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LANDLORD  AND  TENANT 

— {Continued.) 

Trial  — Allegans  Contraria  7ion 
Andie  ndiis. 

Green  v.  Tress,  151. 

3.  Lease  of  Part  of  Building — 
Destruction  of  Building  hy  Fire 
— Provisions  of  Lease — Tenant’s 
Covenant  to  Bepair,  Damage  hy 
Fire  Excepted  — Provision  for 
Bent  Ceasing  in  Event  of  Fire — ■ 
Covenant  for  Quiet  Enjoyment — 
Whether  Landlord  Bound  to  Pie- 
store  Demised  Premises. 
Dunkelman  V.  Lister,  158. 


LAPSE. 

See  Insurance,  5. 


LEGACY. 

See  Will. 


LIBEL. 

1.  Actions  hy  six  Plahi tiffs 
agamst  two  Defendants  — Joint 
Tort-feasors  — Pleading — Appor- 
lionment  of  Damages  hy  Jury  be- 
tween Defendcints — Want  of  Jur- 
isdiction — Excessive  Damages — ■ 
T rial — Peremptory  Ch  alien ges — 
Number  Allowed  — Jurors  Act, 
B.S.O.  lOig,  ch.  OJf,  sec.  75 — Ac- 
tions Tried  together  hy  Consent 
— New  Trial. 

Gay  Go.  Ltd.  v.  Trick,  8. 

2.  Malversaiion  of  County 
Noneys — Affidavits  Made  for  Use 
in  Jnvestigalion  hy  County  Audi- 
tor — Precognition  ” — Privi- 
leged Occasion — Absence  of  Mal- 
ice — Q}iasi-j]idicial  Officer  — 


LIBEL — {Continued. ) 
Power  to  Administer  Oath» — 
Municipal  Act,  B.S.O.  1011,  ch. 
102,  secs.  2S2,  225,  2JiO^I^uhli- 
cation  of  Affidavits  in  Newspaper 
— Bight  of  Person  Atiacked  to 
Defend  himself — Malice  — ■ Evid- 
ence of — Judges  Charge — Justi- 
fication— ‘'Jjane,”  Meaning  of. 

Nixon  v.  O’C'allagiian,  7G. 

3.  Pleading — Fair  Comment — 
Justification — Motion  to  Strike 
out  Defence  ns  Bad  — Power  of 
Master  or  Judge  in  Charnhers — 
Absence  of  Prejudice  or  Embar- 
rassment— Order  of  Master  Set 
axide  and  Motion  Enlarged  to  he 
Heard  hy  Judge  at  Trial — Rules 

w,  id 

Sentinel-Eevieiv  Co.  Ltd.  v. 
Robinson,  03. 

4.  Pleading — Fair  Comment — 
Truth  of  Facts  upon  which  Com- 
ment Based  — Ev' dance  of — Ad- 
mi  ssihility — Absence  of  Plea-  of 
Justi  (i  cati  on  — Judge’s  Ch  a rge — 
Misdirection — New  T rial. 

Boys  v.  Star  Printing  and 
Publishing  Co.,  502. 

LICENSE. 

See  Copyright — Patext  for 
Invention. 


LIEN. 

1.  Puhlic  Utilities  Act.  B.S.O. 
ton,,  ch.  205.  27— Contract 

for  Supply  of  Electric  Power  to 
Factory  — Tjien  on  Rail  ding  or 
Lot  for  lOiwer  Supplied — Jhiwer 
Brought  to  Poors  of  Factorif, 
hut  not  Admitted — "Supplied" 
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LIEN — {C  ontinued.) 

— ''For  the  Use  thereof”  — 
Estoppel. 

City  of  Welland  v.  Electkic 
Steel  and  Metals  €o.  Ltd.^  127. 

2.  Public  Utilities  Act,  R.S.O. 
IQlJf,  ch.  20Jf,  sec.  27  {IJf  Geo.  V. 
ch.  61,  sec.  Jf-) — Supply  of  Elec- 
tric Power  by  Poiver  Commission 
to  Tenants  of  Land — Contract  for 
10  Years — Eviction  of  Tenants 
— Claim  of  Lien  upon  Land  De- 
mised— Right-  Confined  to  Price 
of  Power  actually  Supplied  — 
Claim  for  Damages  for  Breach 
of  Contract — Effect  of  sec.  27  (a) 
{IJf-  Geo.  V.  ch.  61,  sec.  5) — Claim 
Made  in  BanLruptcy  Proceedings. 

Re  McKittrice;  Properties 
Ltd.,  132. 

See  Mechanics'  Liens — Ven- 
dor AND  Purchaser,  3. 


LIFE  ESTATE. 

See  Will,  3. 

LIFE  INSURANCE. 

See  Insurance,  3-7. 


LIMITATION  OF  ACTIONS. 

1.  Guaranty  of  Debt  — Pcty- 
ments  by  Debtor  — Effect  as  to 
Surety’s  Liability — Simple  Con- 
tract Debt — Limitations  Act,  R. 
S.O.  Wilt,  ch.  75,  sec.  It0{l)  {g). 

Re  Thomson,  165. 

2.  Highway  Traffic  Act,  1923, 
13  (E  lit  Geo.  V.  ch.  Jf3,  sec.  5 It — 

Danutges  Occasioned  by  a Mo- 
tor Vehicle  ” — Negligence  of 
Driver  — Action  by  Passengers 
against  Opener  for  Damages  Sus- 
tained — Remedy  by  Action 


[voL. 

LIMITATION  OF  ACTIONS 

— {Continued.) 

Barred — Removal  of  Bar  by  sec. 
43a.  {16  Geo.  V.  ch.  58,  sec.  10) 
before  Commencement  of  Action 
— N on-retroactivity  of  sec.  43a. — 
Cause  of  Action  not  Extinguished 
— Findings  of  Jury — Negligence 
of  Servant  of  Owner — Cause  of 
Action  at  Common  Law  not  Af- 
fected by  sec.  54. 

CaRLINO  V.  ZiMBLARTE,  269. 

3.  Mortgage  — • Unimprov  d 
Latid  — Default  — Constructive 
Possession  by  Mortgagee  — Ac- 
tual Possession  by  Mortgagors — ■ 
Tenant  under  Lease  Made  by 
Mortgagors  after  Mortgage — Evi- 
dence — ■ Acts  of  Possession  — 
Mortgagors  and  Purchasers  Re- 
lief Acts,  5 Geo.  V.  ch.  22  and  10 
(L  11  Geo.  V.  ch.  38 — Continuous 
Default  in  Payment  of  Interest — 
Second  Mortgagee  — Right  to 
Possession  — Vendors  and  Pur- 
chasers Act — Originating  Notice 
— Determination  of  Question  be- 
tween Mortgagor  and  Mortgagee 
— Rules  602,  603. 

Re  Shantz  and  Hallman, 
543. 

4.  Services  Rendered — Promise 
of  Remuneration  by  Will — Fail- 
ure to  I mplement  — Actio7i 
against  Estate  of  Promisor  — 
Compensation  by  Way  of  Dam- 
ages— Cause  of  Action  not  Aris- 
ing until  Death  of  Promisor  — 
Limitations  Act. 

Hunter  v.  Thomson,  185. 

, See  Bankruptcy,  2 — Negli- 
G'ENCE,  2. 
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MALICE. 

See  Libel^  2. 


MANDAMUS. 

See  Municipal  Corporations, 

4. 


MANSLAUGHTER. 

See  Criminal  Law,  2,  4. 


MARRIAGE. 

See  Husband  and  Wife — In- 
surance, 4. 


MARSH  LOTS. 

See  Municipal  Corporations, 
5. 


MECHANICS^  LIENS. 

1.  Mortgages  — Registration — 
Priorities — Mechanics  and  Wage- 
Earners’  Lien  Act,  1923,  13  S 1 If 
Geo.  V.  ch.  30,  sec.  3 (3),  (If). 

Gooding  v.  iCrockee,  60. 

2.  Priority  as  between  Lien- 
holder and  Second  Mortgagee — 
Extent  of  — Actual  Value  of 
Land  and  Premises  ” — Mechanics 
and  Wage-Earners  Lien  Act, 
1923,  13  £ 11^  Geo.  V.  ch.  30, 
sec.  8(3). 

Manners  v.  Cain,  644. 

3.  Statutory  Drawback — LIow 
Calculated  — Mechanics  and 
Wage  Earners  Lien  Act,  R.S.O. 
1911,  ch.  UiO,  sec.  12 — Provisions 
of  Contract  between  Owner  and 
C 0 nl  ract  or — L x Iras — C o s t s — A p- 
peal — Discretion  of  Trial  Judge 
or  Master — Statutory  Maximum . 

Baines  v.  Harman,  223. 


MINES  AND  MINING. 

Cancellation  of  Mining  Claims 
by  Recorder — Inspection  by  Rec- 
order in  Presence  of  Contestant — 
Absence  of  Holders  — Natural 
Justice — Evidence  — Alleged  Re- 
jection by  Mining  Court — Evi- 
dence not  Formally  Tendered  — 
Absence  of  Report  of  Inspection 
— Failure  to  Sign  or  Initial  Rec- 
ord of  Cancellation — J urisdiction 
of  Recorder — Notice  of  Cancel- 
lation — Non-compliance  with 
secs.  89  and  91  of  Mining  Act  of 
Ontario,  R.S.O.  191Jf,  ch.  32 — 
Judgment  of  Mining  Court  of 
Ontario — Res  Judicata. 

Re  Cole  and  Knowles,  638. 


MINING  COMPANY. 

See  Company,  3. 


MINING  RECORDER. 

See  Mines  and  Mining. 


MISDIRECTION. 

See  Criminal  Law,  4 — Libel, 

4. 


MISTAKE. 

See  Insurance^  1. 


MORATORIUM. 

See  Limitation  of  Actions,  3. 


MORTGAGE. 

1.  Discharge  Execuled  by  one 
of  two  Execulors  of  Mortgagee — ■ 
Sufficiency — Tide  to  Land — .!/>- 
plication  under  Vendors  and  Pur- 
chasers Act. 

Re  a.  and  B.,  647. 
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MORTGAGE— (Lon.) 

2.  Potver  of  Executors  and 
Trustees  under  Will  to  Mortgage 
Lands  of  Testator  — Geiieral 
Charge  of  Debts  — Trustee  Act, 
sec.  Jf7 — Becitals  in  Mortgage- 
deed — Mortgagors  not  Described 
as  Executors  or  Trustees — Ques- 
tion of  Title  and  Conveyance  — 
Grant  Disposing  of  all  Title  Vest- 
ed in  Grantor — Provision  Requir- 
ing Mortgagee  to  Exhaust  other 
Securities  before  Proceeding  on 
Mortgage — Security  by  Transfer 
of  Debentures  of  Company — Sale 
of  Assets  by  Liquidator  of  Com- 
pany— Purchase  by  Mortgagee  of 
Assets  Covered  by  Debentures — 
Absence  of  Fraud  or  Irregularity 
— Property  Acquired  not  Sub- 
ject to  Redemption. 

Baxque  Peovinciale  DU  Can- 
ada V.  Capital  Trust  Corpora- 
tion, 452. 

See  Church  — Contribution 
— Dower,  2 — Limitation  oe 
Actions,  3 — Mechanics'  Liens 
— WlLL^  5. 


MOTOR  VEHICLES. 

See  Criminal  Law,  2 — Limi- 
tation OF  Actions,  2 — Negli- 
gence, 2. 


MUNICIPAL  CORPORA- 
TIONS. 

1.  Agreement  of  County  Corpo- 
ration to  Convey  to  Plaintiff  Part 
of  Old  Road  Assumed  by  County 
— Plaintiff  to  Convey  Land  for 
New  Road — Invalidity  of  Agree- 
ment — Consolidated  Afunicipal 
Act,  1022,  sec.  Jf93{l) — Part  of 


[voL. 

MUNICIPAL  CORPORA 
TIONS — {Continued.) 

Road  Included  -in  Territory  of 
Town  Newly  Incorporated  — 
W ater-main  Laid  by  Town  Cor- 
poration in  Part  of  Old  Road 
Claimed  by  Plaintiff — Expropri- 
ation of  Easement  by  Town  Cor- 
poration— Provisions  of  Highway 
Improvement  Act,  Consolidated 
Municipal  Act,  1922^  Local  Im- 
provement Act,  and  Public  Utili- 
ties Act — County  and  Toivn  By- 
laws. 

Chappus  V.  Town  of  La 
Salle,  564. 

2.  Election  of  Aldermen  for 
City  by  General  Vote — Persons 
Declared  Elected  Unseated  as 
Disqualified  — Netv  Election  — 
Consolidated  Municipal  Act, 
1922,  secs.  152,  157,  and  17V 

Rex  ex  rel.  Hooper  v.  Jack- 
son,  264. 

3.  Expropriation  of  Land  — 
Compensation  — Injurious  Affec- 
tion of  Land — Atrard — Motions 
to  Remit  to  Arbitrators — Errors 
Appearing  upon  Face  of  Award — 
Evidence  Taken  by  Arbitrators 
not  before  Court — Expropriating 
By-laws — Aumrd  not  in  Accord- 
ance with. — Landy  in  Subdivisions 
— Opening  Streets — Effect  of — 
Restrictive  Covenants  of  Grantees 
of  Lands  — Breach  — Enforce- 
ment— Nature  of  Obligation  Cre- 
ated by  Covenants  — Quasi-ease- 
ment — Costs  of  Arbitration  — 
Solicitors’  Fees — Reference  back 
to  Arbitrators— Costs  of  Motions 
— Consolidated  Municipal  Act, 
1922,  secs.  321(b),  325,  3J/Jf^. 
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MUNICIPAL  CORPORA 
TION  S — ( Con  t in  ued. ) 

He  Sullivan  and  Township 
OF  Bertie^  10'7. 

4.  Public  Utilities  C omniission 
— Powers  and  Duties  of — Water- 
works— Requirements  of  Provin- 
cial Board  of  Health — Applica- 
tion hij  Co7nmission  for  Man- 
damus— Status  of  Applicant  — 
Remedy  — Provisions  of  Public 
Utilities  and  Public  Health  Act. 

Ee  Public  Utilities  Commis- 
sion OF  Thorold  and  Town  of 
Thorold^  42'9. 

5.  Special  Statutory  Powers — 
Diverting  Course  of  River — Fill- 
ing up  Marsh  Lands — Grading 
of  Street  through  Marsh  Lands — 
Raising  Level  — Flooding  Prop^ 
erty  of  Private  Owner — Damage 
to  Goods — Implied  Poivers — Sta- 
tut ory  Re m e dy — C oinpensat ion — 
Action  for  Damages,  ivhether 
Maintainable — 49  Viet.  ch.  66 — 
52  Viet.  ch.  73 — 5 Ediv.  VII.  ch. 
83 — 6 Ediv.  VII.  ch.  99 — 1 Geo. 
V.  ch.  119,  sec.  4. 

Imperial  Varnish  and  Col- 
our Co.  Ltd.  v.  City  of  Tor- 
onto^ 240. 

See  Assessment  and  Taxes — 
Bankruptcy,  1 — Company,  1 — 
Libel,  2. 

MUNICIPALELECTIONS. 

Sec  ]\ruNiciPAL  Corporations. 

2. 

MU^ER. 

See  CiHAiTNAL  Law,  1,  5. 

MUSICAL  COMPOSITIONS. 

See  Copyright. 


NEGLIGENCE. 

L Injury  by  Passing  Train  to 
Child  Straying  on  Railway  Track 
from  Public  Park  — Action 
against  Railway  Company  and 
City  Corporation  {Owner  of 
Park)  for  Damages — Findings  of 
Negligence  by  Jury — Absence  of 
Evidence  to  Support — Allegations 
of  other  N egligence  Negatived — 
Judge  s Charge — No  Evidence  as 
to  how  Accident  Happened — Non- 
suit— Absence  of  Fence  between 
Park  and  Railivay  — Heap  of 
Path-repairing  Material  in  Park 
— '■‘'Allurement  Trap” — Ob- 

ligation to  Fence — No  Duty  Owed 
by  Corporation  or  Company — Act 
respecting  City  of  Toronto  and 
Don  Improvements,  1892,  55  d 
56  Viet.  ch.  61,  sec.  3 {Dom.)  — 
General  Railway  Act,  1919,  9 dt 
10  Geo.  V.  cl.  68,  sec.  274 — 
Train  not  Passing  over  or  along 
Highway  — Railway  Act,  sec. 
310(1). 

Richardsox^  V.  Caxuadian  Na- 
tional Railwyiy  Co.,  296. 

2.  Injury  to  Person  Standing  in 
II igh  way — Motor  Veh  icle — Fin d- 
ings  of  Jury  — Negligence  of 
Driver — Contributory  and  Ulti- 
mate Negligence — Act  of  Servant 
— Responsibility  of  Master  at 
Common  Law — Iliglnray  Traffic 
Act,  1923,  13  W 14  Geo.  T'.  "ch. 
48,  sec.  54  — Time-Vnnit  for 
Bringlna  Action — Damages  (Oc- 
casioned- by  a 3fotor  Veit  icle  " — 
Application  to  .\ction  not  Based 
on  Provisions  of  Statute — Plead- 
ing— . \ n) end-*)) cut  — Estoppel  bt/ 
Conduct — (Nntract. 
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NEGLIGENCE—  ( Con. ) 

Hughes  v.  J.  H.  Watkins  & 
Co.,  448 

3.  Leaving  Air-rifle  in  Place 
Accessible  to  Children — Liability 
of  Parent  for  Tort  of  Infant 
Guest  of  Infant  Son — Inju-ry  to 
Stranger — Absence  of  Knowledge 
or  Apprehension  on  Part  of  Par- 
ent— “Air-gun  ’’ — Criminal  Code, 
sec.  119 — Liability  of  Parent  for 
Torts  of  Child. 

Montesanto  V.  Di  IJbaldo, 

610. 

See  Costs,  1 — Criminal  Law, 
2,  4 — Insurance,  2 — Limita- 
tion OF  Actions,  2 — Principal 
AND  Agent. 


NEW  TRIAL. 

See  Criminal  Law,  4,  5 — • 
Libel,  4. 


NEWSPAPER. 

See  Criminal  Law,  1 — Libel, 

2. 


NOTICE. 

See  Bankruptcy,  1 — Com- 
pany^ 4 — Copyright  — Insur- 
ance, 5 — Partnership,  1 — Sale 
OF  Goods. 


NOTICE  OF  CANCELLA- 
TION. 

See  Mines  and  Mining. 


[VOL. 

OCCUPATIONAL  DESIGNA- 
TION. 

See  Physicians  and  Sur- 
geons. 


ONTARIO  TEMPERANCE 
ACT. 

See  Criminal  Law,  4.  ^ 


OPIUM  AND  NARCOTIC 
DRUG  ACT. 

See  Criminal  Law^  6. 


OPTION. 

See  Contract. 


ORIGINATING  NOTICE. 

See  Limitation  of  Actions,  3. 


OSTEOPATH. 

See  Physicians  and  Sur- 
geons. 


PARENT  AND  CHILD. 

See  Illegitimate  Child — In- 
fants— Negligence,  3. 

PARK. 

See  Negligence,  1. 


PARTIES. 

See  Company^  1. 


PARTNERSHIP. 

Dissolution  — Continuance  of 
Business  by  one  Partner  in  Firm 
Name  — Liability  of  Retiring 
Partner  — Persons  Supplying 
Goods  before  Dissolution  and 
Continuing  to  Do  so  after  Disso- 
hition  without  Notice  of  Change 
— Persons  Supplying  Goods  after 
Dissolution  but  before  Registra- 


NUISANCE. 

See  Criminal  Law,  4. 
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PARTNERSHIP— (Con.) 

tio7i  of  Notice  of  Dissolution — 
Effect  of  Registration — Partner- 
ship Registration  Act,  R.S  0. 
lOlJf,  ch.  139,  secs.  7,  S,  10  — 
Partnership  Act^  191^0,  10  (p  11 
Geo.  V.  ch.  JiP  sec^.  -'P,  33,  Jp' . 

Dominion  Sugar  Co.  v.  War- 
RELL^  16'9. 


PASSENGER. 

See  Criminal  Law,  2 — Limi- 
tation OF  Actions,  2. 


PATENT  FOR  INVENTION. 

License  — Agreement  — Cove- 
nant — • Protection  of  Licensee 
against  Infringement — Royalties 
— Trade  Mark — Invalidity — Reg- 
istration— Assignment  — Trade 
Mark  and  Design  Act,  R.S.C. 
1906,  ch.  71,  secs.  15,  — Adver- 
tising   Evidence  — Acquies- 

cence. 

Channel  Ltd.  v.  O’Cedar 
Corporation,  525.. 


PAYMENT. 

See  Insurance.  3 — Limita- 
tion OF  Actions,  1. 


PAYMENT  INTO  COURT. 

See  Evidence — Vendor  and 
Purchaser^  1. 


PENALTY. 

See  Criminal  Law,  7,  8. 


PERFORMING  RIGHTS. 

See  Copyright. 


PHYSICIANS  AND  SUR- 
GEONS. 

Ontario  Medical  Act,  R.S.O. 
191k,  ch.  161,  sec.  k9  {15  Geo.  V. 
ch.  k5) — Prosecution  of  Person 
Using  Title  '‘Doctor” — “Osteo- 
path ” — Academic  Degree — Oc- 
cupational Designation” — “Drug- 
less Practitioner  ” — Drugless 
Practitioners  Act,  1925,  15  Geo. 
V.  ch  k9. 

Pex  V.  Pocock,  Pen  v.  Elli- 
son^ 459. 


PLEADING. 

See  Criminal  Law,  5 — Insur- 
ance, 5 — Libel,  1,  3,  4 — Negli- 
gence, 2. 


POLICE  MAGISTRATE. 

See  'Criminal  Law^  6,  9. 


POWERS  OF  ATTORNEY. 

See  Principal  and  Agent. 


PRACTICE. 

See  Costs — Judgment  Debtor 
— Writ  of  Summons. 


PREFERRED  BENE- 
FICIARY. 

See  Insurance,  4. 


PRESUMPTION. 

See  Church  — Insurance,  6, 

7. 


PRINCIPAL  AND  AGENT. 

Authority  of  Agent  to  Endorse 
Cheques  Payahle  to  Principal  and 
Receive  Proceeds — Title  of  Rank 
Cashing  Cheques  in  Good  Faith — 
N eg ligen ce — M isa p proprial  i o n of 
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PRINCIPAL  AND  AGENT 

— {Contin  ued.) 

Proceeds  hy  Agent  — Action  hy 
Principal  against  Bank  for  Con- 
version of  Cheques — Bills  of  Ex- 
change Act,  sec.  51 — Powers  of 
Attorney  — Construction  and 
Scope. 

Hayes  v.  Standard  Bank  of 
Caxada^  461. 

See  Company^  4 — Damages. 


PRINCIPAL  AND  SURETY. 

See  Limitation  of  Actions,  1. 

PRIORITIES. 

See  Bankkuptcy,  1 — Me- 
chanics' Liens  — Vendoe  and 
Purchaser,  3. 


PRIVILEGE. 

See  Libel^  2. 


PROFIT  A PRENDRE. 

Grant  and  Sale  of  ‘"all  the 
Sand  and  GraveV’  upon  a Parcel 
of  Land,  ivith  Right  of  Access — 
Interest  in  Land  — Accretions — 
Time  for  Exercise  of  Right- 
Omission  to  Specify  in  Instru- 
ment— Duration  of  Grant — Rea- 
sonahle  Time  — T ermination  of 
Right. 

1R?att  V.  Township  of  I\Ial- 
DKN,  102. 


PROHIBITION. 

See  Criminal  Law,  6. 


PROMISSORY  NOTES. 

See  Insurance,  5. 


[voL. 

PROOF  OF  DEATH. 

See  Insurance,  6. 


PROOFS  OF  LOSS. 

See  Insurance,  1 — Writ  of 
Summons,  2. 


PUBLIC  HEALTH  ACT. 

See  Municipal  Corporations, 

4. 


PUBLIC  PARK. 

See  Negligence,  1. 


PUBLIC  POLICY. 

See  Husband  and  IYife,  2. 


PUBLIC  UTILITIES  ACT. 

See  Lien  — Municipal  Cor- 
porations 1,  4. 


RAILWAY. 

See  Negligence,  1. 


RAPE. 

See  Criminal  Law,  7,  8. 


REGISTRATION. 

See  Copyright  — Partner- 
ship, 1 — Vendor  and  Purchas- 
er, 3. 


REGISTRY  LAWS. 

See  Dower,  2 — IMechanics' 
T lENs — Vendor  and  Purchaser, 

3. 


RELIGIOUS  BELIEF. 

See  Infants. 

REMAINDER. 

See  Will,  3. 


INDEX. 


701 


LX.J 

RES  JUDICATA. 

See  Damages  — Mines  and 

]\IlNING. 


RESOLUTION. 

See  Company,  3. 


RESTORATION  OF  PRE- 
MISES. 

See  Landlord  and  Tenant,  3. 


RESULTING  TRUST. 

See  Church. 


REVENUE. 

See  Succession  Duty. 


ROMAN  CATHOLIC  SEPA- 
RATE SCHOOLS. 

See  Constitutional  Law. 


ROYAL  COMMISSION. 

See  Writ  of  Summons,  1. 


ROYALTIES. 

See  Patent  for  Invention,  1. 

RULES. 

(Consolidated  Eules  of  the 
Supreme  Court  of  Ontario,  1913.) 

Bide  33:  'Carlino  v.  British 
Traders  Insurance  Co.  Ltd., 
162. 

Rule  141:  Sentinel-Eeview 
Co.  Ltd.  v.  Eojunson,  93. 

Ride  158:  Sentinel-Eeview 

Co.  Ltd.  v.  Eobinson,  93. 

Rule  27)3:  iMuRiLW  v.  Hay- 
low,  629. 

Rules  7)80  ef  see/. : llvAT'r  v. 
Owens.  489. 

Rule  600:  Ee  Boukydis,  561. 


RULES — {Continued.) 
Rules  602,  603 : Ee  Shantz 
AND  Hallman,  543. 

Rule  605 : Ee  Cairns  and  Mc- 
Nairn,  194. 


SALE  OF  GOODS. 

Conditional  Sale  — Default  — 
Resale  hy  Vendors  hij  Arrange- 
ment with  Purchasers  — Defi- 
ciency— Action  to  Recover  from 
Purchasers — Failure  to  Give  No- 
tice under  sec.  S of  Conditional 
Sales  Act,  R.S.O.  lOl.V  ch.  136 — 
Effect  of — Meaning  and  Applica- 
tion of  suhsec.  5. 

Thomas  Brooks  & Son  v. 
Drury,  192. 

See  Bankruptcy,  3. 


SALE  OF  LAND. 

See  Vendor  and  Purchaser. 


SALE  OF  LAND  AND 
GRAVEL. 

See  Profit  A Prendre. 

SALE  OF  SHARES. 

See  Trusts  and  Trustees. 


SCHOOLS. 

See  Constitutional  Law. 

SENTENCE. 

See  Criminal  Law,  7,  8 — Ha- 
beas Corpus. 

SEPARATION  AGREE- 
MENT. 

See  Husband  and  AViee.  2. 

SEPARATE  SCHOOLS. 

See  Constitution AL  Law. 
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SERVICE  OUT  OF  JURIS- 
DICTION. 

See  Weit  of  Summons,  1. 


SHARES  AND  SHARE- 
HOLDERS. 

See  Assessment  and  Taxes, 
1 — Bankruptcy,  2 — Company,  . 
3,  4 — Trusts  and  Trustees  — 
Will,  2. 


SOLICITOR. 

See  Costs,  2. 


SPECIAL  ENDORSEMENT. 

See  Writ  of  Summons^  2. 


SPECIFIC  LEGACY. 

See  Will,  5. 


STATUTES. 

11  Viet.  ch.  14  (Can.)  (Consumers’ 
Gas  Company) : City  of  Toronto  v. 
Consumers’  Gas  Co.  of  Toronto, 
336. 

16  Viet.  eh.  142  (Can.)  (Consum- 
ers’ Gas  Company)  : City  of  To- 
ronto V.  Consumers’  Gas  Co.  of 
Toronto,  336. 

18  Viet.  ch.  215  (Can.)  (Consum- 
ers’ Gas  Company)  : City  of  Toron- 
to V,  Consumers’  Gas  Co.  of  Tor- 
onto, 336. 

26  Viet.  ch.  .5,  sec.  20  (Can.) 
(Separate  Schools  Act)  : Tiny  Separ- 
ate SonooL  Trustees  v.  The  King, 
15. 

C.S.T\C.  1850,  eh.  64.  sec.  79(8) 
(Common  Schools  Act):  Tiny  Separ- 
ate iSuiiooL  Trustees  v.  The  King, 
15. 

.30  & .31  Viet.  ch.  3,  sec.  93  (Imp.) 
(Tiritish  North  America  Act);  3'iny 
Separate  School  Trustees  v.  The 
King,  15. 

.36  Viet.  ch.  1.30  (O.)  (Consumers’ 
Gas  Company) : City  of  Toronto  v. 
Consumers’  Gas  Co.  of  Toronto, 
336. 

45  & 46  Viet.  ch.  40  (Imp.)  (Copy- 
right ((Musical  Compositions)  Act, 
18.82)  : Canadian  Performing  Right 
Society  v.  Famous  Players  Cana- 
dian Corporation  I/Td.,  280. 
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STATUTES — {Continued.) 

49  Viet.  ch.  66  (O.)  (City  of  To- 
ronto) : Imperial  Varnish  and  Col- 
our Co.  Ltd.  v.  City  of  Toronto, 
240. 

50  Viet.  ch.  85  (O.)  (Consumers’ 
Gas  Company)  : City  of  Toronto  v. 
Consumers’  Gas  Co.  of  Toronto, 
336. 

52  Viet.  ch.  73  (O.)  (City  of  To- 
ronto) : Imperial  Varnish  and  Col- 
our Oo.  Ltd.  v.  City  of  Toronto, 
240. 

52  Viet.  eh.  97,  sec.  6 (O.)  (Church 
of  England,  Diocese  of  Toronto)  : Re 
St.  John’s  Church,  491. 

55  & 56  Viet.  ch.  61,  sec.  3 (D.) 
(City  of  Toronto  and  Don  Improye- 
ment)  : Richardson  v.  Canadian 
National  Railway  Co.,  296. 

4 Edw.  VII.  ch.  98  (O.)  (Consum- 
ers’ Gas  Company)  : City  of  Toronto 
V.  Consumers’  Gas  Co.  of  Toronto, 
336. 

5 Edw.  VII.  ch.  8.3  rO.)  (City  of 
Toronto)  : Imperial  Varnish  and 
Colour  Co.  Ltd.  v.  City  of  Toronto, 
240. 

6 Edw.  VII.  ch.  99  (O  ) (City  of 

Toronto)  : Imperial  Varnish  and 

Colour  Co.  Ltd.  v.  City  of  Toronto, 

240. 

R.S.C.  1906,  ch.  7,  secs.  15,  42 
(Trade  Mark  and  Design  Act)  : 
Channel  Ltd.  v.  O’Cedar  Corpora- 
tion, 525. 

R S.C.  1906,  ch.  79,  sec.  64  (Com- 
panies Act)  : McLeod  v.  Braziltvn 
Traction  Light  and  Power  Co.,  253. 

R.S.C.  1906,  ch.  119,  sec.  51  (Bills 
of  Exchange  Act)  : Hayes  v.  Stand- 
ard Bank  of  Canada,  461. 

R.S.C.  1906,  ch.  146,  secs.  19,  969. 
1014  (Criminal  Code)  : Rex  v.  MC- 
COSKEY,  44. 

R.S.C.  1906,  ch.  146,  sec.  119: 
Montesanto  V.  Di  Ubaldo,  610. 

R.SC.  1906,,  ch.  146,  secs.  164,  221, 
222,  277 : Rex  v.  D’Angelo,  512. 

R.S.C.  1906,  ch.  146.  sec.  236(1) 
(d)  : Rex  v.  Arnold,  582. 

R.S.C.  1906,  ch.  146,  secs.  247,  2.50, 
252,  262,  284,  285.  Rex  v.  Stark,  375. 

R.S.C.  1906.  ch.  146,  sec.  259: 
Lang  Shirt  Co.’s  Trustee  v.  Lon- 
don Life  Insurance  Co.,  4'76 

R.S.C.  1906,  ch.  146,  sec.  299 : Rex 
V.  McCathfjrn,  .334. 

R.S.C.  1906,  ch.  146,  secs.  299.  1013 
(2),  101.5(1)  : Rex  v.  De  Young. 
Rex  V.  Liddiard,  Rex  v Darling, 
15.5. 

R.S.C.  1906,  ch.  146.  sec.  777:  7?c 
Rex  V.  Rutherford,  654. 

R.S.C.  1906  ch.  14(i,  sec.  778:  Rex 
V.  Bonnis,  189 

R.S.C.  1906,  ch.  146),  sec.  884:  Rex 
V.  De  I’ruce,  277. 
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STATUTES—  ( Continued. ) 

1 Geo.  V.  ch.  119.  sec.  4 (O.) 
(City  of  Toronto)  : Imperial  Var- 
nish AND  Colour  Co.  Ltd.  v.  City  of 
Toronto,  240. 

3 & 4 Geo.  V.  ch.  19,  sec.  103  (O.) 
(Judicature  Act)  : Re  Cairns  and 
MuNairn,  194. 

1 & 2 Geo.  V.  ch.  46  (Imp.)  (Copy- 
rig-ht  Act  1911)  : Canadian  Perform- 
ing Right  Society  v.  Famous  Play- 
ers Canadian  Corporation  Ltd., 
280 

R.S.O.  1914,  ch.  1,  sec.  29  {hit) 
(Interpretation  Act)  : Murray  v. 

IIaylow,  629. 

R.S.O.  1914,  ch.  2'4,  secs.  3,  8 (Suc- 
cession Duty  Act)  : Attorney-Gen- 

eral FOR  Ontario  v.  Baby,  1. 

R S.O.  1914,  ch.  .32,  secs.  89,  91 
(Mining  Act  of  Ontario)  : Re  (Jole 
AND  Knowles,  638. 

R.S.O*  1914,  ch.  40  (Highway  Im- 
provement Act)  : Nixon  v.  O’Cal- 
laghan, 76. 

R.S.O.  1914,  ch.  40,  secs.  21(2),  31 : 
Chappus  V.  Town  of  La  Salle,  564. 

R.S.O.  1914,  ch.  56,  sec.  2(a)  (Ju- 
dicature  Act)  : Re  Cairns  and  Mc- 
Nairn,  194. 

R.S.O.  1914,  ch.  56,^  sec.  25:  Mc- 
Millan V.  Labadie,  624. 

R.S.O.  1914,  ch.  61,  sec.  2(1) 
(County  Court  Judges’  Criminal 
Courts  Act)  : Rex  v.  Martin,  577. 

R.S.O.  1914,  ch.  64,  sec.  75  (Jurors 
Act)  : Gay  Co.  Ltd.  v.  Trick,  8. 

R.S.O.  1914,  ch.  70,  sec.  9 (Dower 
Act)  : Whimbey  v.  Hyde,  399. 

R.S.O.  1914,  ch.  70,  sec.  10(1)  : Re 
Tierney,  652. 

R.S.O  1914,  ch.  75  (Limitations 
Act)  ; Hunter  v.  Thompson,  185. 

R.S.O.  1914,  ch.  75,  sec.  49(1)  (.<?) 
(Limitations  Act)  : Re  Thomson 

165. 

R.S.O.  1914,  cli.  76,  sec.  12  (Evi- 
dence Act)  : Pieper  v.  Zinkann,  443. 

R.S.O.  1914,  ch.  84  (Habeas  Cor- 
pus Act)  : Rex  v.  INFarttn,  577. 

R.S.O  1914,  ch.  120,  see.  12  (Wills 
Act)  : Murray  v.  IIaylow,  629. 

R.S.O.  1914.  ch.  122  (Vendors  and 
Purchasers  Act)  : Re  A.  and  P>..  647  : 
Re  Tierney.  652;  Re  Shantz  and 
Hallman,  543. 

R.SO.  1914,  ell.  124,  sec.  67  (Reg- 
istry Act)  : Re  Tierney,  652. 

R.S.O.  1914,  ch.  124,  si'cs.  72,  73: 
Thomson  v.  Hat{rison.  484. 

R.S.O.  1914,  ch.  1.36,  .sec  8 (Con- 
ditional Sales  Act)  ; Thomas  Brooks 
& Son  V.  Drury,  192. 

R.S.O.  1J)14,  ch.  1.39.  secs.  7,  8,  10 
(Partnership  Registration  Act)  : Do- 
minion Sugar  Co.  v.  Warrell.  169.  ‘ 


STATUTES—  ( Continued. ) 

R.S.O.  1914,  ch.  140,  secs.  12,  42, 
46  (Mechanics  and  Wage-Earners 
Lien  Act)  : Baines  v.  Harman,  22.3. 

R.S.O.  1914,  ch  153,  secs.  2H),  36 
(Infants  Act).  Re  Laurin,  409. 

R.S.O.  1914,  ch.  161,  sec.  49  (On- 
tario Medical  Act)  : 'Rex  v.  Pocock, 
Rex  V.  Ellison,  459. 

R.S.O.  1914,  ch.  178,  secs.  24,  26 
(Ontario  Companies  Act)  : Re  Al- 

lan Brown’s  Ltd.  and  Dryall,  267. 

R.S.O.  1914,  ch.  178,  secs.  91(1) 
(?>),  95(2),  (4)  : James  v.  Beaver 
C^onsolidated  Mines  Ltd.,  420. 

R.S.O.  1914,  ch.  183,  secs.  114,  171 
(5),  178(5),  (6)  (Ontario  Insur- 

ance Act)  : Re  Wythe,  323. 

R.S.O.  1914,  ch.  183,  sec.  159  (4)  : 
Birkett  V.  Northern  Ihfe  Assur- 
ance Co.  OF  Canada,  .356. 

R.S.O.  1914,  ch.  183,  sec.  164: 
Teasdall  V,  Sun  Life  Assurance 
Co.  OF  Canada,  201. 

R.S.O.  1914,  ch.  18.3,  sec.  194(20)  : 
Kostuk  V.  National  Ben  Franklin 
Fire  Insurance  Co.,  56. 

R.S.O.  1914,  ch.  192.  secs.  2.32.  235, 
240  (Municipal  Act)  : Nixon  v. 

O’Callaghan,  76. 

R.S.O.  1914,  ch.  192',  sec.  19(2)  (J) 
(Local  Improvement  Act)  ; Chap- 
pus  V.  Town  of  La  Salle,  564. 

R.S.O  1914,  ch.  195,  sec.  2(e)  (As- 
sessment Act)  : Re  Stout  and  City 
OF  Toronto,  313. 

R.S.O.  1914,  ch.  195,  sec.  10(1)  (d). 
(i),  CC,  (3)  : Re  Township  of 
(3oleman  and  Northern  Ontario 
Light  and  Powder  Co  Ltd.,  405. 

R.S.O.  1914,  ch.  195.  sec.  109(11)  : 
Re  Canadian  Hart  Products  Ltd., 
219. 

R.S.O.  1914,  ch.  204,  secs.  3,  4,  5, 
34,  35(3),  39  (Public  Utilities  Act)  : 
Re  'Public  IlTnaTiEs  Commission  of 
Thorold  and  Town  of  Thorold,  429. 

R.S.O.  1914,  ch.  20-1,  Part  I.,  secs. 
4,  5(4),  16:  Chappus  v.  Town  of 
La  Salle,  564. 

R.S.O.  1914,  ch.  204,  sec.  27 : City 
OF  AVelland  V.  Ei.ectric  Steel  and 
Metals  Co.  Ltd.,  127. 

R.S.O.  1914,  ch.  204,  secs.  27.  27 
(a)  : Re  MoKitituck  Properties 

Ltd.,  1,32. 

R.S.O.  1914,  ch.  218,  sees.  94.  98 
(Public  Ib'alth  Act)  : Re  Pum.U’ 

T'TILITIES  COAIMMISSION  OF  TlIOROI.D 

AND  Town  of  Thorold.  429. 

R.S.O.  1914.  ch.  2.31.  secs.  28,  28a. 
(Children’s  Protection  Act):  Re 

Laitrin.  409. 

R.S.O.  1914,  ch.  286,  secs.  8.  22 
nOdisjions  Institutions  Acd  ) : Ue  St. 

John’s  Church,  491. 
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STATUTES—  ( Con  fin  ued. ) 

5 Geo.  V.  ch.  22  (O.)  (MoTtgagors 

and  Purchasers  'Relief  Act)  : Re 

SlTANTZ  AND  H ALLMAN,  543. 

6 Geo,  V.  ch.  53,  sec.  4 (O.)  (Am- 
ending Children’s  Protection  Act)  : 
Re  r.AUKTN,  409. 

7 Geo.  V.  ch.  33  (O.)  (Bulk  Sales 
Act)  : Re  Packer,  402. 

9  & 10  Geo.  V.  ch.  36.  sees.  8B,  51 
(6)  (D.)  (Bnnkriiiptcy  Act)  : 7t*e  Can- 
adian Hart  Products  Ltd.,  2'19. 

9 & 10  Geo.  V.  ch.  68,  secs.  274, 
310  (D.)  (Railway  Act)  : Richard- 
son V.  Canadian  National  Railway 
Co.,  296. 

10  & 11  Geo.  V.  ch.  38  (O.)  (Mort- 
gmgors  and  Purchasers  Relief  Act)  : 
Re  SiiANTZ  AND  Hallman,  543. 

10  & 11  Geo.  V.  ch.  41,  secs.  37,  38, 
47  (Partnership  Act)  : Dominion  Su- 
(iAR  Co.  V.  Warrell,  169. 

11  Geo.  V.  ch.  54,  secs.  13,  14,  18, 
31,  34  (O. ) (Children  of  Unmarried 
Parents  Act)  : Re  Kirkpatrick  and 
Morougiian,  495. 

11  & 12  Geo.  V.  ch.  24,  sec.  39(2) 
(D.)  (Copyright  Act)  : Canadian 

Performing  Right  Society  v.  Fam- 
ous Players  Canadian  Corporation 
Ltd.,  614. 

11  & 12  Geo.  V.  ch.  24,  sec.  39 
(D.)  Canadian  Performing  Right 
Society  v.  Famous  Players  Cana- 
dian Corporation  Ltd.,  280. 

n & 12  Geo.  V.  ch.  25,  sec.  4 (D.) 
(Amendms.-  Criminal  Code)  : Rex  v. 
McCathern,  334. 

11  & 12  Geo.  V.  ch.  25,  sec.  4 (D.)  : 
Rex  V.  De  Young,  Rex  v.  Liddiard, 
IB  EX  V.  Darling,  155. 

12  & 13  Geo.  V.  ch.  16,  sec.  11  (D.) 
(Amending  Criminal  Code)  : Rex  v. 
Arnold,  582. 

12  & 13  Geo.  V.  ch.  72.  secs.  321 
ih),  325,  344  (O.)  (Consolidated  Mu- 
nicipal  Act)  : Re  Sullivan  and 

Township  of  Bertie,  107. 

12  & 13  Geo.  V.  ch.  72,  secs.  322(1), 
(3),  323,  324(1),  331  (6),  4.32,  433. 
4^4,  4.0641)  C/).  472(1  ) rr),(5),  493 
(1)  (O.)  : CiiAppus  V.  Town  of  La 
Sali.e.  561. 

12  & 13  Goo.  V.  ch.  72,  secs.  152, 
157.  174  (O  ) ! Phcx  ex  rel.  Hooper 
V.  Jackson.  264. 

12  13  Geo.  V.  ch.  78,  sec.  1 (O.) 

(Amending  .V.ssessment  Act)  : Re 

Stoi^t  and  City  of  Toronto,  313. 

12  & 13  Geo.  V.  ch.  78.  sec.  24 
(O.)  : Re  Canadian  Hart  Products 
l.TD.,  219. 

13  & 14  Goo.  V.  ch.  22’.  sec.  6 (D.)  : 
(Opium  and  Narcotic  Drug  Act)  : Re 
Bex  V.  Rutherford,  654. 
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STATUTES — {Continued.) 

13  & 14  Geo.  V.  ch.  30,  sec.  8(3), 
(4)  (O.)  (Mechanics  and  Wage- 

Earners.  Lien  Act)  : Gooding  v. 

Crocker,  GO. 

13  & 14  Geo.  V.  ch.  30,  sec.  8(3), 
(O.)  : Manners  v.  Cain.  644. 

13  & 14  Geo.  V.  31,  sec.  10  (D.) 
(Amending  Bankruptcy  Act)  : Re 

Canadian  Hart  Products  Ltd.,  219. 

13  & 14  Geo.  V.  ch.  33,  sec.  2(0.) 
(Amending  Infants  Act)  : Re  Laurin, 
409. 

13  & 14  Geo.  V.  cm.  41  (D.) 

(Amending  Criminal  Code)  : Rex  v. 
De  Young,  Rex  v.  Liddiard,  Rex  v. 
Darling,  155. 

13  & 14  Geo.  V.  ch.  41  (D.)  : Rex 
V.  MoCoskeY)  44. 

13  & 14  Geo.  V.  ch.  48,  secs.  43u.. 
54  (O.)  (Highway  Trafhc  Act). 

CaRLINO  V.  ZlMRLARTE.  269. 

13  & 14  Geo.  V.  ch.  48.,  sec.  54 
(O.)  : Hughes  v.  J.  H.  AVatkins  & 
Co.,  448. 

14  Geo.  Y.  ch.  35  (Man.)  (Life 
Insurance  Act)  : Btrkett  v.  North- 
ern Life  Assurance  Co.  of  Canada, 
6(16. 

14  Geo.  V.  ch.  50  (Ontario  Insur- 
ance Act)  ; Birkett  v.  Northern 
Life  Assurance  Co.  of  Canada,  666. 

14  Geo.  V.  ch.  50,  sec.  92’ (16)  : 
Kostuk  V.  National  Ben  Franiclin 
Fire  Insurance  Co.,  o6. 

14  Geo.  V.  ch.  56,  sec.  92(24)  : 
Globe  & Rutgers  Fire  iNSLTtANCE 
Co.  V.  Truedell,  227. 

14  Geo.  V.  Hi.  50.  secs.  113(5),  (91, 
136,  139,  140,  141:  Re  Wythe,  323. 

14  Geo.  AC  ch.  50,  sec.  152  ( 1 ) : 
0’Donnei.l  V.  North  American  Life 
Assurance  Co.,  502. 

14  Geo.  A^.  ch.  61,  secs.  4,  5 (O.) 
(AmemOnig-  Pn'b’ie  Uti’  ties  5ct)  : 
Re  IAIOKittriok  Properties  Ltd., 
132. 

15  Geo.  AC  ch.  48  (O.)  (Amending 
Aledical  Act)  : Rex  v.  Pocock,  Rex 
V.  Ellison,  459. 

15  Geo.  AC  ch.  49  (O.)  (Drugless 
Practitioners  Act)  : Rex  v.  Pocock, 
Rex  V.  Ellison,  459. 

15  & 16  Geo.  AC  ch.  20  (D.)  (Am- 
ending Ophim  and  Narcotic  Drug 
Act)  : Re  Rex  v.  liuniERFORD,  654. 

16  Goo.  A^.  ch.  40,  sec.  60  (O.) 
(Trustee  Act)  : Rc  Boukydis,  561. 

16  Geo.  AC  ch.  58,  sec.  10  (0.) 
(Amending  Highway  Traffic  Act)  : 
CaRLINO  V.  ZlMBLARTE,  269. 

IT  Geo.  AC  chu  29.  sec.  4 (O.) 

(Aimend’ng  Judicature  Act)  : McMil.r- 
LAN  V.  Lahadie,  624. 
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STAY  OF  PROCEEDINGS. 

See  Bankruptcy,  1. 


STOCK  EXCHANGE. 

See  Company,  4. 


SUBROGATION. 

See  Insurance,  2. 


SUCCESSION  DUTY. 

Property  Passing  on  Death — 
^Vill  of  Person  Domiciled  in  On- 
tario— Bequest  to  Wife — Suc- 
cessor”— "‘Succession”  — “Trans- 
mission” — Personal  Property 
Physically  Situate  in  Foreign 
Country  — Mohilia  Sequuntur 
Personam — Succession  Duty  Act, 
R.S.O.  1911,  ch.  2Jf,  secs.  3,  8— 
Intra  Vires. 

Attorney-General  for  On- 
tario V.  Baby,  1. 


SUICIDE. 

See  Insurance,  7. 


SUMMARY  CONVICTION. 

See  Criminal  Law,  6. 

SUMMARY  TRIAL. 

See  Criminal  Law,  6,  9. 


SURETY. 

See  Contribution. 


SURRENDER. 

See  Insurance^  5 — Landlord 
AND  Tenant,  2. 

TAXATION  OF  COSTS. 

See  Costs,  3. 

46 — 60  O.L.R. 


TENANT. 

See  Landlord  and  Tenant — 
Limitation  of  Actions,  3. 


TENDER. 

See  Insurance,  5. 


TESTAMENTARY  CAPA- 
CITY. 

See  WiLL^  6. 


TIME. 

See  Criminal  Law,  6 — Pro- 
fit A Prendre — Will,  1. 


TITLE  TO  LAND. 

See  Mortgage,  1,  2 — Vendor 
AND  Purchaser — Will. 


TORTS  OF  INFANTS 

See  Negligence,  3. 


TRADE  MARK. 

See  Patent  for  Invention,  1. 


TRANSFER  OF  SHARES. 

See  Company,  4. 


TRIAL. 

See  Criminal  Law,  1,  4,  5,  6, 
9,  10 — Libel,  1. 


TRUST  COMPANY. 

See  Trusts  and  Trustees. 


TRUSTS  AND  TRUSTEES. 

Application  of  Tru.stee  for  Ad- 
vice and  Direction  of  Court  — 
Tr'iist  Company  Appointed  by 
Court  in  Place  of  Executors  — 
'Management  and  Administration 
of  Trust  Propertif — Responsihil- 
ify  of  Trustee  as  to  Details — Sale 
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TRUSTS  AND  TRUSTEES 

— {Continued.) 

of  Shares  in  Company — Trustee 
Act,  secs.  8,  60 — Rule  600 — Scope 

of. 

Ee  Boukydis^  561. 

See  Bankruptcy — Church. 


UNCERTAINTY. 

See  Will^  2. 


UNDUE  INFLUENCE. 

See  Will,  6. 

VENDOR  AND  PUR- 
CHASER. 

1.  Agreement  for  Exchange  of 
Lands  Subject  to  Encumbrances 
— Failure  of  both  Parties  to  Com- 
plete Transaction — Dismissal  of 
Action  Brought  for  Indemnity 
without  Prejudice  to  Further  Ac- 
tion— Application  by  Originating 
Notice  — Scope  and  Application 
of  Rule  605  — Confirmation  of 
Rules  by  Judicature  Act,  1913, 
sec.  103 — Intra  Vires — '"Action” 
— "Judicature  Act,  sec.  2 (a)  — 
Judgment  Declaring  R-'ght^  and 
Giving  Directions  for  Completing 
Transaction  — • Payment  into 
Court. 

Ee  Cairns  and  McN airn,  1'94. 

2.  A qreemeni  for  Sale  of  Land 
— Refusal  of  Vendor  to  Convey — 
JJn  certainty  of  Agreement  — 
Mortgage  to  be  Given  by  Pur- 
chaser— Rate  of  Interest — "Not 
wore  than  seven  per  Cent.”  — 
Meaning  of — Reduction  to  Cer- 
tainty 'under  Terms  of  Agree- 
ment— Damages  — Measure  of  — 


VENDOR  AND  PUR- 
CHASER—( Cor.  ) 

Price  to  be  Paid  on  Resale  not 
Conclusive — Evidence  as  to  Real 
Value. 

Littleproud  V.  Craig,  182. 

3.  Vendor  s Lien  for  Unpaid 
Purchase  - money  — Mortgage 
Made  by  Purchaser — Priorities — 
Registration  — Fraud  of  Pur- 
chaser — Registry  Act,  R.S.O. 
191k,  ch.  12k,  8ecs.  12,  73—"As 
against  a Registered  Instrument 
Executed  by  the  same  Person.” 
Thomson  v.  Harrison^  484. 

See  Company,  2 — Damages — 
Limitation  of  Actions,  3 — 
Mortgage^  1. 

VENDOR  S LIEN. 

See  Vendor  and  Purchase:^ 

3. 


VENUE. 

See  Criminal  Law,  1. 


VERDICT. 

See  Criminal  Law,  2. 


VESTED  REMAINDER. 

See  Will,  3. 

WAIVER. 

See  Insurance,  3 — Judgment 
Debtor. 


WATER. 

See  Municipal  Corporations, 


WATERWORKS. 

See  ^fuNiciPAL  Cobporations, 

4. 
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WILL. 

1.  Construction  — Bequest  of 
Interest  on  Fund  without  Limit- 
ation  as  to  Time,  Followed  hy 
Residuary  Bequest — Gift  of  Cor- 
pus— Intention  of  Testator — Ex- 
pressions Used  in  Wilt — Insuffi- 
ciency to  Cut  doion  Absotute  In- 
terest to  Life-interest. 

Ee  Jones,  136. 

2.  Construction — Class  Gifts 
of  Shares  in  Named  Company — 
Testator  at  Time  of  Death  Own- 
ing no  Shares  in  that  Company — 
General  Legacy  — Direction  to 
Executors  to  Buy  Shares — Lega- 
tees to  have  Shares  or  Value  in 
Money — Shares  not  on  Market — 
Ascertainment  of  Value — Pre- 
ferred and  Common  Shares — Un- 
certainty — Discretion  of  Execu- 
tors— Ascertainment  of  Persons 
Entitled  as  Members  of  Class. 

Ee  Millar^  434 

3.  Construction — Life-estate — 
Vested  Remainder  — ‘'Shall  Die 
ivithout  Leaving  Lawful  Heirs'' 
— Title  to  Land. 

Ee  Smith  and  Eeady,  617. 

4.  Construction  — My  Bank 
Savings  " — What  Assets  of  Es- 
tate Included  — Intestacy  as  to 
Part  of  Estate  Undisposed  of — 
Debts  and  Costs  to  be  Paid  there- 
out. 

Ee  iCox,  426. 

5.  Construction  — Specific  Be- 
quest of  Incumbered  Chattel  — 
Conditional  Sale  Contract — Posi- 
tion of  Parties  to — Mortgagee  and 
Mortgagor  — Right  of  Specific 


WILL — ( Continued. ) 
Legatee'  to  Payment  of  Incum- 
brance out  of  General  Assets — 
Rights  as  between  Specific  Lega- 
tees— General  Direction  for  Pay- 
ment of  Debts. 

Ee  SiAirsoN,  310. 

6.  Findings  of  T estamentary 
Incapacity  and  Undue  Influence 
— Reversal  on  Appeal — Evidence 
— Onus — Whether  Will  “in  Writ- 
ing"— Use  of  ‘^Dots  and  Dashes" 
— Vkills  Act^  sec.  12 — Interpreta- 
tion Act,  sec.  29 (hh) — Cross-ex- 
amination of  Witnesses  — Im- 
proper and  Irrelevant  Queffiions 
— Duty  of  Judge  to  Protect  Wit- 
nesses— Rule  255. 

Murray  v.  Haylow,  629. 

See  Insurance,  4 — Limita- 
tion OF  Actions,  4 — Mortgage, 
2 — Succession  Dutaa 


WITNESSES. 

See  Costs,  3 — ^Criminal  Law, 
10 — Will,  6. 


WORDS. 

Action  V Re  Cairns  and  i\Ic- 
Nairn,  194. 

'‘Actual  Use  and-  Occupation  P 
Re  At.lan  Hkown  s Ltd.  and 
Dryall,  267. 

“Actual  Value  of  Land  and 
Ikrmises:"  Man  neks  v.  Cain, 
614. 

“A  ffiliation  Be  Kikkratrick 
AND  'Mouougiian,  495. 

“Air-gun  P ^Iontesanto  v.  Di 
Lralim),  610. 
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'‘Allurement:’’  Richakdson  v. 
Canadian  National  Railway 
Co.,  296. 

"As  against  a Registered  In- 
strument Executed  hy  the  same 
Person Thomson  v.  IIalihson, 
484. 

"Assets:”  James  v.  Beaver 
■Consolidated  Mines  Ltd.,  420. 

"Business  of  a Manufacturer :” 
Re  Township  of  Coleman  and 
Northern  Ontario  Light  and 
Power  Co.  Ltd.^  405. 

"Carrying  on  its  Undertaking  :” 
Re  Allan  Brown's  Ltd.  and 
Dryall,  267. 

"Competitor :”  Rex  v.  x\rnold, 
582. 

"Contestant :”  Rex  v.  Arnold, 
582. 

"Court  of  Record:”  Rex  v. 
Martin,  577. 

"Damages  Occasioned  hy  a 
Motor  Vehicle:”  Carlino  v. 
ZiMBLARTE,  269 ; Hughes  v.  J. 
H.  Watkins  & Co.,  448. 

"Debt  or  Liquidated  Demand 
in  Money:”  Carlino  v.  British 
Traders  Insurance  Co.  Ltd., 
162. 

"Denominational  Schools :” 
Tiny  Separate  School  Trus- 
tees V.  The  King,  15. 

"Disposing  of  Goods  hy  a Game 
or  Mode  of  Chance:”  Rex  v.  Ar- 
nold, 582. 

"Doctor:”  ]?e\  v.  Pocock^  Rex 
V.  Ellison,  459. 

"Drugless  Prarliiioner:”  Rex 
V.  PococK,  Rex  v.  Eijison.  459. 

" Kxpedien I to  the  Ends  of  Jus- 
tice:” Rex  V.  De  Brikje.  277. 


[voL. 

W ORDS — ( Contin  ued. ) 

"External  Violent  and  Acci- 
dental Means:”  Lang  Shirt 
Co.'s  Trustee  v.  London  Life 
Insurance  Co.^  476. 

"Fair  Trial:”  Re  Rex  v. 
Rutherford,  654. 

"Fixed  hy  Law  :”  Rex  y.  De 
Young,  Rex  v.  Liddiard,  Rex  v. 
Darling,  155. 

"For  the  Use  thereof:”  City 
OF  Welland  v.  Electric  Steel 
AND  Metals  Co.  Ltd.,  127. 

"Fraudulently  False :”  Kostuk 
v.  National  Ben  Franklin 
Fire  Insurance  Co.,  56. 

"Funds  Derived  from  the  Ofer- 
aiions  of  the  Company :”  James 
V.  Beaver  Consolidated  Mines 
Ltd.,  420. 

"This  and  each  such  Prior 
Grant:”  'Canadian  Performing 
Right  Society  Ltd.  v.  Famous 
Players  Canadian  Corporation 
Ltd.,  280. 

"Increased  Selling  Value:” 

Manners  v.  Cain,  644. 

"Instrument  Purporting  to  he 
a Will:”  Re  Wythe,  323. 

"In  Writing :”  Murray  v. 
Haylow,  629. 

"Kind  and  Description:”  Tiny 
Separate  Sctiool  Trustees  v. 
The  King,  15. 

"Laud:”  Re  Sullivan  and 
Township  of  Bertie,  107. 

"Lane:”  Nixon  v.  O'Galla- 
(JIIAN,  76. 

"My  Bank  Savings:”  Re  Cox, 

426. 
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W ORDS — ( Continued. ) 

''Occupational  Designation 
Rex  V.  PococK,  Pex  v.  Ellison, 
459. 

"One-half  of  my  Estate,  includ- 
ing Insurance:^’  Re  Wythe,  323. 

‘'Osteopath:’^  Rex  v.  Pocock, 
Pex  V.  Ellison,  459. 

"Preponderating  Business Re 
Township  of  Coleman  and 
Noktheen  Ontario  Light  and 
Power  Co.  Ltd.,  405. 

"Rolled  up  Plea:”  Boys  v. 
Star  Printing  and  Publishing 
Co.,  592. 

"Shall  Die  without  Leaving 
Latoful  Heirs:”  Re  Smith  and 
Ready,  617. 

"Slot  Machine:”  Rex  v.  Ar- 
nold, 582. 

"Succession :”  Attorney-Gen- 
eral FOR  Ontario  v.  Baby,  1. 

"Successor :”  Attorney-Gen- 
eral FOR  Ontario  v.  Baby,  1. 

"Supplied :”  City  of  Welland 
V.  Electric  Steel  and  Metals 
Co.  Ltd.,  127. 

"Transmission :”  Attorney- 
General  FOR  Ontario  v.  Baby, 

1. 


W ORDS — ( Continued. ) 

"Trap  :”  Richaudson  v.  Can- 
adian National  JIailway  Co., 
296. 

"Unlawful  Act :”  Rex  v.  D’An- 
gelo, 512. 

"Wilfully  False:”  Kostuk  v. 
National  Ben  Franklin  Eike 
Insurance  Co.,  56. 


WRIT  OF  SUMMONS. 

1.  Application  for  Leave  to 
Issue  for  Service  out  of  the  Juris- 
diction— Ex  Parte  Application — 
Discretion — Retainer  of  Counsel 
— Remuneration  of  — Personal 
Liability  of  Royal  Commissioner 
— Failure  to  Shew  Primd  Facie 
Cause  of  Action  — Forum  Con- 
veniens. 

Re  O’Connor  at  Lemieux,  365. 

2.  Special  Endorsement  — 
Claim  Upon  Fire  Insurance  Pol- 
icy— Rule  S3  — "Debt  or  Liqui- 
dated Demand  in  Money’’ — Ne- 
cessity for  Proof  of  Extent  of 
Loss. 

Carlino  V.  British  Tijaders 
Insurance  Co.  Ltd.,  162. 
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